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ADVERTISEMENT 


FOUETH   EDITION. 


As  the  name  of  the  late  Captain  Simmons  alone  appears  in 
the  title-page^  it  is  considered  right  to  explain  the  circum- 
stances under  which  this  work  is  now^  for  the  fourth  time, 
presented  to  the  public.  In  obedience  to  the  wishes  of 
the  Author,  his  eldest  son,  then  Major  of  Brigade  in  the 
North  Eastern  District,  revised  it  for  a  third  edition,  which 
was  published  in  1843.  Before  he  left  the  army  he  re- 
peated his  revision,  and  he  is  responsible  for  the  alterations 
which  have  been  made  for  the  present  edition.  The  third 
edition  has  been  out  of  print  for  several  years,  but  the  delay 
has  afforded  an  opportunity  of  noticing  the  recent  amend- 
ments in  the  criminal  law  an4  the  law  of  evidence,  and  of 
introducing  much  additional  information,  collected  by  Captain 
Egbert  Simmons,*  5th  Fusiliers,  Deputy  Judge  Advocate 
at  the  Mauritius. 

*  In  1857  a  new  edition  by  Major  gle,  bnt  it  was  not  nntil  the  29th  of 
Egbert  Simmons  was  annoanced,  bat  September,  that,  in  a  saccessfnl  sortie 
at  that  very  time,  he  was  unexpectedly  from  the  Bestdencjr,—  again  to  qnofee 
ordered  on  active  sendee.  In  the  the  gazette —  **  we  had  the  misfortune 
absence  of  the  Lieutenant  Colonel,  "to  lose  Major  Simmons,  who  was 
who  had  been  appointed  to  a  brigade  ''killed  by  a  musket-shot,  whilst  lead- 
shortly  after  the  lAfth  landed  in  India,  **ing  his  men  into  the  most  advanced 
Major  Simmons  commanded  the  regi-  "  building."  Sir  James  Ontram,  in  his 
ment  during  the  whole  of  the  opera-  despatch  of  the  following  day,  speaks 
tions,  which  were  doaed  by  the  relief  of  this  operation  as  being  **  attended 
of  Lucknow  on  the  25th  September.  **  with  the  serious  loss  of  one  officer 

Major  General  Sir  J.  Outram,  in  his  **  and  fifteen  men  killed  and  missing, 

orders  af  the  26th  September,  speaks  **  the  officer  killed  being  Major  Sim- 

of  the  5th  Fusiliers  as  having  *'  led  the  **  mons.  Commanding  Her  Majesty's 

**  column  on  the  25th  instant  under  a  **  Fifth  Fusiliers,  most  deeply  regretted 

"most  murderous  fire."     Their  loss  ••  by  the  whole  Army.**— Zonrfon  Ga- 

was  very  heavy  in  this  desperate  strug-  zetie  Extraordinary,  February  1 7, 1 858. 


VI    *  ADYEBTI8EMENT   AND   POSTSCRIPT. 

The  periodical  revision  of  the  Mutiny  Act  and  Articles 
of  War^  and  the  occasional  issue  of  subsidiary  regulations, 
although  aifording  peculiar  facilities  for  the  progressive 
improvement  of  military  law,  have  an  obvious  tendency  to 
render  it  especially  fluctuating  in  its  minor  details ;  but  it  is 
believed  that  all  the  latest  orders  and  regulations,  bearing 
on  the  subject,  have  been  referred  to,  and,  wherever  de- 
ficiencies are  observed,  the  reader  may  be  assured  that 
they  have  not  arisen  from  any  want  of  conscientious  en- 
deavour to  adapt  these  pages  to  the  existing  state  of  the  Law 
and  Practice  of  Courts  Martial. 

London  r  October  1851. 


POSTSCEIPT  — FIFTH  EDITION. 


This  Edition  has  been  carefully  revised  throughout  with 
reference  to  the  Mutiny  Act  and  Articles  of  "War  of  the 
present  year,  the  Naval  Discipline  Act,  1861,  the  Criminal 
Law  Consolidation  Acts  and  other  recent  statutes,  and  the 
Queen's  Regulations  for  the  Army,  dated  Ist  December, 
1859,  and  the  Warrants,  Orders,  and  Circulars  now  in  force. 

Dalton  IIolmk: 

31«/  Decembir,  1862. 


PREFACE 


THE  FIRST  EDITION. 


That  it  is  expedient  for  officers  of  the  army  to  make 
themselves  acquainted  with  that  system  of  laws^  to  which, 
as  soldiers,  they  are  subject,  is  too  obvious  to  require 
elucidation.  That  it  is  their  duty,  is  evident  from  a  con- 
sideration of  the  nature  and  responsibility  of  the  judicial 
character,  which,  in  the  course  of  their  service,  they 
are  constantly  called  on  to  assume.  The  obligation  is 
rendered  still  more  imperative  by  the  orders  for  the  army, 
which  expressly  declare,  that  '*  The  duties  attacbed  to 
"  officers  on  courts  martial,  are  of  the  most  grave  and 
"  important  nature ;  and,  in  order  to  discharge  them  with 
**  justice  and  propriety,  it  is  incumbent  on  all  officers  to 
"  apply  themselves  diligently  to  the  acquirement  of  a 
"  competent  knowledge  of  military  law,  and  to  make  them- 
"  selves  perfectiy  acquainted  with  all  orders  and  regulations, 
"  and  with  the  practices  of  military  courts."  By  close  and 
assiduous  attention  to  the  proceedings  of  Courts  Martial,  a 
sufficient  fund  of  information  may  perhaps  be  collected ;  but 
the  results  of  individual  observation  are  gradual  and  con- 
fined ;  and  he,  who  relies  solely  on  the  conclusions  of  his  own 
experience,  will,  in  the  mean  time^  be  often  called  to  the 
exercise  of  functions,  his  knowledge  of  which  cannot  as  yet 
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have  attained  much  accuracy  and  consistence.  Works  on 
the  practice  of  Courts  Martial  and  on  the  subject  of  Military 
Law  are  therefore  indispensable.  Several  do  indeed  exist, 
but  they  do  not  appear  to  have  afforded  all  the  information 
required  by  the  army;  nor  are  they,  in  all  cases,  immediately 
subservient  to  practical  purposes,  nor  accommodated  in- 
variably to  the  existing  state  of  the  law,  and  to  the  general 
orders  which  have  appeared  on  the  subject  within  the  last 
few  years.  Besides  which,  former  publications  on  the 
subject  are,  in  a  great  degree,  rendered  obsolete  by  the 
recent  revision  of  the  Mutiny  Act  and  Articles  of  War- 
Such  are  the  considerations  which  led  to  the  compilation 
of  the  following  essay ;  and  if,  in  its  progress,  the  author 
has  succeeded  in  obviating  some  difficulties  attendant  on 
acquiring  the  knowledge  of  the  practice  of  Military  Courts, 
and  of  the  nature  and  extent  of  the  power  imparted  to  them 
by  tiie  legislature,  his  principal  object  will  be  attained. 
Whatever  may  be  thought  of  tiie  manner  in  which  he  has 
executed  his  design,  it  will  be  admitted  that  the  design 
itself  is  by  no  means  unimportant  and  uncalled  for. 

The  Mutiny  Act  and  Articles  of  War  tend  reciprocally 
to  throw  light  on  each  other  in  cases  which  require  eluci- 
dation^ and  where  the  ordinary  rules  for  interpreting 
statutes  are  insufficient ;  but,  in  fixing  the  meaning  of  the 
Articles  of  War,  where  the  pleasure  of  His  Majesty  has 
been  expressed,  it  is  decisive ;  and  as  the  custom  of  the  army 
can  only  have  originated  in  orders,  or  have  been  adhered  to 
under  the  sanction  of  the  King,  so  must  the  opinion  of  His 
Majesty,  as  to  the  usage  of  the  service,  be  received  as 
equally  conclusive.  In  this  view,  the  author  has  attentively 
considered  most  of  the  orders,  which  have  appeared  since 
the  accession  of  his  late  Koyal  Highness  the  Duke  of 
York  to  the  command  of  the  army;  an  epoch  ever 
memorable  in  the  history  of  Great  Britain,  as  being  the 
commencement  of  that  era,  in  which  the  British  army  has 
been  as  conspicuous  amongst   the  armies   of  Europe  for 
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discipline  and  tactics^  as  it  has  always  been  for  patriotism 
and  valour.  If  the  few  opinions  which  the  author  has 
ventured  to  offer  on  points  which  have  been  at  times 
disputed,  are  not,  in  each  case,  supported  hj  reference  to  a 
general  order ;  as  he  believes  them  to  have  been  inculcated 
by  practice,  so  he  hopes  they  will  be  recognised  as  in  unison 
with  the  prevailing  customs  of  the  service. 

In  prosecution  of  the  object  of  the  present  undertaking, 
it  was  found  absolutely  necessary  to  advert  to  the  general 
rules  of  evidence  in  the  common  law  courts  of  the  country, 
and  to  the  more  prominent  features  of  the  criminal  law  of 
England,  which,  by  the  operation  of  the  hundred  and 
second*  Article  of  War,  Courts  Martial  have  frequently  to 
dispense  in  places  beyond  the  seas,  where  there  may  be  no 
form  of  British  civil  judicature  in  force.  To  this  end,  the  author 
has  consulted,  with  what  attention  he  could,  such  works  on 
evidence  and  jurisprudence  as  came  within  his  reach*  That 
his  enquiries  have  been  conducted  with  the  judgment  and 
exactness  of  a  practised  lawyer,  he  dares  not  flatter  himself; 
and  if  he  be  accused  of  presumption,  in  attempting  a  subject 
confessedly  beyond  his  grasp,  the  only  plea  he  can  advance 
against  the  charge  is,  that,  in  the  discharge  of  his  military 
duties,  he  felt  it  necessary  to  make  some  enquiries  into  the 
law  of  evidence  and  the  criminal  law  of  England,  and  the 
result  he  arranged  into  the  present  form,  and  is  induced,  by 
the  observations  of  some  brother  officers,  to  offer  to  the 
army; — not  by  any  means  as  a  complete  summary  of  all 
that  may  be  requisite  to  be  known  on  the  subject;  but  as 
embracing  the  most  obvious  points,  which,  in  the  course  of 
his  reading,  appeared  to  a  soldier  to  be  connected  with,  or 
throw  light  on,  the  administration  of  Military  Law ;  and 
which  may  be  most  required  in  cases  where  Courts  Martial 
have  to  supply  the  place  of  courts  of  civil  judicature  of  the 
country. 

*  The  hundred  and  forty-6fth  article.    (1862.) 
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If  a  good  lawyer  could  be  grafted  on  a  soldier  of  c&mmon 
observation,  and  possessing  a  certain  experience  in  the  army, 
a  perfect  treatise  on  Military  Law  might  be  produced ;  but 
as  to  the  separate  efforts  of  the  lawyer  and  the  soldier,  it  is 
to  be  apprehended  that  the  legal  faults  which  must  exist  in 
the  essay  of  the  one,  would  be  more  than  equalled  by  the 
unmilitary  feeling  which  would  inevitably  insinuate  itself 
into  and  pervade  the  work  of  the  other.  Nor  is  it  probable 
that  these  defects  would  be  overcome  by  combining,  in  a 
joint  treatise,  the  knowledge  and  experience  of  both:  the 
precise  research,  which  the  lawyer  may  uninterruptedly 
pursue,  ill  accords  with  the  desultory  habits,  which  are 
unavoidable  by  the  soldier :  and  the  parts  would  be  so  in- 
capable of  amalgamation,  that  the  work  itself,  however  valuable 
intrinsically,  would  yet  be  too  discursive  for  the  purpose  of 
general  information, — not  readily  made  use  of  as  a  book  of 
reference, — and  consequently,  as  a  practical  work,  of  little 
utility.  A  perfect  treatise  on  Military  Law  cannot,  for 
these  reasons,  well  be  expected ;  —  it  would  be  necessary  that 
acquirements  should  be  combined  in  the  same  individual, 
which  perhaps  are  in  themselves  incompatible  and  in- 
consistent. 

The  author  is  very  far  from  supposing  that  his  work  will 
be  free  from  errors  and  imperfections.  He  has  no  doubt 
but  that,  in  its  limited  degree,  it  will  tend  to  strengthen  the 
opinion  entertained  by  some  since  the  time  of  Tacitus: 
'' Militaribus  ingeniis  subtilitatem  deesse,  quia  castrensis 
jurisdictio,  secura  et  obtusior,  ac  plura  manu  agens,  calli- 
ditatem  fori  non  exerceat;"  yet  he  confesses  that,  if  he 
anticipated  severity  .of  criticism,  he  should  be  much  more 
solicitous  as  to  the  opinion  which  may  be  entertained  of  the 
military,  than  of  the  legal  part  of  the  work.  Upon  the  one 
subject,  he  ought  to  be  well-informed,  or  the  experience  of 
four-and-twenty  years  must  have  been  indeed  abortive ;  on 
the  other,  his  information  must  be  secondary ;  and  if  adequate 
to  the  duties  of  a  British  Officer,  and  proportioned  to  the 
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genedD  knowledge  required  in  an  English  gentleman^  it  is 
all  that  can  be  fairly  expected. 

Utility,  not  novelty,  a  practical  compilation,  rather  than 
an  original  essay,  being  the  object  of  the  author,  he  has  not 
scrupled  to  adopt  whatever  matter  he  could  find  applicable 
to  his  purpose.  In  every  case,  he  has,  so  far  as  he  is  aware, 
acknowledged  the  extent  of  the  obligation;  yet,  as  parts  of 
this  work  were  compiled  from  notes,  made  at  different 
periods  and  without  an^  view  to  publication,  it  is  very 
possible  that,  in  some  instances,  he  has  omitted  to  make  due 
acknowledgment. 

With  respect  to  the  manner  and  arrangement  of  this 
essay,  essentially  imperfect  as  the  author  well  knows  it  to 
be,  if  it  be  calculated  to  convey,  with  tolerable  distinctness, 
his  meaning  to  the  minds  of  those  for  whom  it  is  intended, 
it  is  all  that  has  been  aimed  at:  it  pretends  neither  to  logical 
precision,  nor  to  adventitious  ornament.  For  the  army  the 
work  was  undertaken;  and  to  the  younger  part  of  the  army, 
the  author  fancies  it  may  not  be  without  its  use:  whether 
he  is  deceived  or  not,  remains  to  be  proved.  One  point  is 
very  certain;  if  the  essay  be  useful,  it  will  ultimately  need 
no  apology;  if  not  calculated  to  be  of  service,  no  apology 
can  extenuate  its  defects;  though,  perhaps,  integrity  of 
motive  may  be  received  in  palliation  of  the  erroneous  judg- 
ment which  the  author  had  formed  of  the  utility  of  his 
performance. 

IStk  September,  1830. 
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ON    THE 

CONSTITUTION    AND    PRACTICE 

OF 

COURTS   MARTIAL. 


CHAPTER  L 

CONSTITUTION  AND  COMPOSITION  OP  COURTS  MARTIAL. 

1.  Courts  Martial  formerly*  derived  their  authority  Pormoriythe 
exclusively  from  the  crown.    A  series  *  of  the  earlier  mutiny  BtituteScourts 
acts  contained  a  special  clause  which  expressly  provided  that  »eroSe  of  ^ 
neither  'the  acts  nor  anything  contained  in  them  should 

extend  to  abridge '  this  branch  of  the  royal  prerogative^  so 
far  as  it  might  prevail  beyond  the  seas. 

2.  In  the  present  day,  an  analogous  distinction  is  still  in-  since  abridged 
directly  preserved  in  the  terms  in  which  the  mutiny  act  mim?but 
declares  the  powers  of  the   crown:   it  enacts*  that  Her 
Majesty  **  may,  from  time  to  time,  in  like  manner  as  has  been 
heretofore  used,  grant  commissions  under  the  royal  sign 
manual,  for  the  holding  courts  martial  within  the   united 
kingdom  of  Great  Britain  and  Ireland,'' —  no  mention  being  rMwgnixod  out 
made  of  commissions  granted  to  hold  courts  martial  else--  <*^*^"^®*» 
where  out  of  the  same.     The  mutiny  act  is  now  also  silent 

(1)  The  first  motinj  act  (I  Will.  &     &c.    Compare  12  Anne,  c  IS  (al  c. 
Maiy,  c  5)  was  passed  the  Srd  April,     12),  s.  43,  &c   * 

1689.  (3)  Sec.  6.     In  the  matinr  acts  of 

(2)  1  Anne,c.  16,8.  37; 2&  3  Anne,     1850.  1849,  &c.,  **Be  it  declared  and 
c.  20,  8.  37;  3  &  4  Anne,  c  16,  8.  38,     enacted.** 
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S  S-4. 


the  sovereign 
now  does  so  by 
statute,. 


issuing  wanmnts 
for  convening 
courts  nmrtial. 


directly  and 
mediately, 


with  a  limi- 
tation as  to  rank; 


and  granting 
powers  to  hold 


certain  courts 
of  inferior  Jurii- 
diction 


without  other 
authority  than 
the  articles  of 
war; 


and  irrespective 
of  the  limitation 
as  to  rank  ap- 
plying to  the 
convening  of 
superior  courts. 


The  mutiny  act 
legalises  the  con- 
vening oC  courts 


as  to  the  composition  of  general  and  district  or  garrison 
courts  martial  held  out  of  the  British  Isles.  Besides  the 
general  power  of  granting  commissions  "  to  hold  courts 
martial,^  the  mutiny  act,  in  the  sequel  of  the  declaration 
referred  to  above,  declares  the  power  of  Her  Majesty  to 
"  grant  commissions  or  warrants  under  the  royal  sign  manual 
to  the  chief  governor  or  governors  of  Ireland,  the  commander 
of  the  forces,  or  the  person  or  persons  commanding  in  chief, 
or  commanding  for  the  time  being,  any  body  of  troops  at 
home  or  abroad,"  "  for  convening  courts  martial "  themselves, 
and  also  for  ^authorizing  oflScers  "  under  their  respective 
commands  to  convene  courts  martial,"  with  this  limitation, 
'"  that  the  officer  so  authorized  be  not  below  the  degree  of 
a  field  officer,  except  in  detached  situations  beyond  seas 
where  a  field  officer  is  not  in  command,  in  which  case  a 
captain  may  be  authorized  to  convene  district  or  garrison 
courts  martial."  * 

3.  The  provisions  of  the  mutiny  act  at  first  extended  only 
to  those  courts  martial  which  were  held  for  the  trial  of 
capital  oflfences.  The  authority  for  convening  all  courts  mar- 
tial of  inferior  jurisdiction  continued  to  depend  on  the  royal 
prerogative  or  the  general  power  of  making  articles  of  war. 
Even  in  the  present  day, —  when  all  general  courts  martial, 
and  the  more  recently  created  district  or  garrison  courts 
martial,  are  placed  on  the  same  footing  as  to  their  constitu- 
tion, —  the  mutiny  act,  though  it  decrees  certain  powers  to 
regimental  and  detachment  courts  martial,  and  regulates 
their  composition,  is  nevertheless  altogether  silent  as  to  the 
mode  of  their  assembly.  The  articles  of  war  expressly 
convey  Her  Majesty's  command  for  the  holding  of  regi- 
mental* courts  martial  *  by  the  appointment  of  the  colonel 
or  other  commanding  officer'  (*not  under  the  rank  of 
captain  \)  '  without  other  authority  than  these  our  rules  and 
articles  of  war ; '  and  for  holding  detachment  courts  martial,* 
also  without  any  other  authority,  by  the  appointment  of  the 
senior  officer  not  being  under  the  rank  of  captain,  or,  if  on 
board  ship,  "  whatever  be  his  rank." 

4.  Besides  courts  martial  assembled  by  the  authority  of  the 
sovereign,  eithei;  direct  or  delegated,  the  mutiny  act  makes 


(i)  Mat.  Act,  sec.  6. 


(5)  Art.  War,  115. 


(6)  Art. "War,  116. 
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it  'Mawfiil"  in  certain  special  casea  beyond  the  seas  for  any  mrtiaiinoer. 
officer  to  convene  a  detachment  general  court  martial,  to  mm.  without 

,  .  ,    .^         .  . ,  .  J   .  .  authoritj  flfom 

which  it  assigns  the  same  powers  m  regard  to  sentence  upon  Her  Majesty. 

offenders  as  are  granted  by  the  act  to  general  courts  martiaL 

And  Her  Majesty's  pleasure  is  expressed  in  the  articles  of 

war  that  a  court  martial  of  this  description  may  be  assembled 

by  any  officer,  notwithstanding  he  *^  shall  not  have  received 

any  warrant  empowering  him  to  assemble  courts  martiaL"  ^ 

5.  Thus  it  is  evident  that  courts  martial,  (notwithstanding  courts  mwtiai 
the  prejudice  raised  against  them  by  some  learned  lawyers,  ^r^^^lo^^^ 
whose  remarks  might  rather,  with  propriety,  be  applied  to  *"'***°^ 
martial  law  and  the  ancient  courts  of  chivalry  than  to  the 

law  military  and  courts  martial,  modified  and  resfiuined  as 
they  now  are,  and  have  been  from  the  time  of  the  revolution 
of  1688,)  are  as  strictly  part  and  parcel  of  the  law  of 
England,  as  any  courts  depending  on  statute  can  be.  It  has 
been  aptly  observed  by  Mr.  Tytler,'  that  the  mutiny  act  is, 
by  the  very  limited  terms  of  its  duration  and  frequency  of  its 
renewal,  more  truly  and  immediately  framed  by  the  people 
itself,  than  any  other  of  the  existing  statutes  of  the  realm. 

6.  In  conformity  with  the  power  conveyed  by  the  mutiny 

act,  warrants  under  the  sign  manual  annually  issue  to  generals  wamnta  for 
in  command  abroad,  empowering  them  to  convene  general^  courto  mutiai 
and  district  or  garrison'  courts  martial,  and  to  delegate  these  ■*"^*^ 
IK>wer8  to  any  other  officers  having  a  command  of  the  body 
of  the  forces ;  also  to  appoint  provost  marshals  and  a  judge 
advocate  at  any  court  martial,  in  the  event  of  there  not 
being  one  appointed  by  Her  Majesty,  or  deputed  by  the 
judge  advocate  general,  and  in  India  and  China  to  delegate 
these  powers  in  respect  to  judge  advocates  and  provost 
marshals.' 

7.  Each  year  there  are  also  issued  to  the  general  or  other 
officers  commanding  districts  at  home,  and  to  the  governor  at  home; 
or  officer  commanding  for  the  time  being  at  Guernsey  and 
Jersey,  warrants  to  convene  general  courts  martial^^  but  not 

to  delegate  that  power,  nor  to  appoint  a  judge  advocate,  and 

(7)  Mat  Act,8ec.l2.  Art.  War,  110.         (2)  Appendix  IV. 

(8)  Tytler,  Eseay  on  MiUtary  Law         (3)  Appendix  U. 
(by  Janis),  p.  7.  (*)  Appendix  I. 

(I)  Appendix  IL  III. 

n  2 
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on  special 
occaiiioas : 


under  former 
act,  continue 
in  force  under 
existing  act. 


Warrants 
extend  beyond 
the  limits  of 
command, 


whether  it  be 
abroad  or  at 
home ;  but 


also  warrants,  to  convene  district  or  garrison^  courts  martial, 
and  to  delegate  this  power  under  certain  restrictions. 

8.  On  particular  occasions,  special  warrants  issue  under 
the  sign  manual  for  the  trial  of  persons  named  in  the 
warrant,  and  on  charges  therein  recited. 

9.  Warrants  for  holding  courts  martial  under  a  former 
mutiny  act  remain  in  force  under  the  existing  mutiny  act ; 
and  proceedings  of  any  court  martial  upon  any  trial,  begun 
under  the  authority  of  a  former  act,  are  not  discontinued  by 
the  expiration  of  the  same.^  This  provision  was  introduced 
into  the  mutiny  act  in  consequence  of  a  circumstance  which 
occurred  in  1760,  on  the  trial  of  Lord  George  Sackville, 
when,  the  mutiny  act  expiring  during  the  trial,  and  a  new 
warrant  being  thereupon  issued,  it  was  deemed  necessary, 
on  the  opinion  of  the  attorney  and  solicitor  general,  that  the 
proceedings  should  commence  de  novo,  the  court  and  wit- 
nesses being  sworn  again.^ 

10.  The  operation  of  the  warrant  formerly  addressed  to  an 
officer  in  command,  was,  by  the  terms  of  it,  restricted  to 
the  limits  of  the  command:  a  special  warrant  under  the  sign 
manual  was  therefore  indispensable  to  the  assembling  of  a 
general  court  martial  for  the  trial  of  an  officer  or  soldier, 
charged  with  an  offence  conmiitted  within  the  precincts  of  a 
command  distinct  from  that  to  which  the  accused  may  have 
been  removed  subsequent  to  the  offence.  A  court,  the 
proceedings  of  which  were  approved  by  the  King,  declined 
to  enter  into  the  examination  of  a  charge^  upon  the  express 
grounds  that  it  appeared  to  have  arisen  out  of  the  limits  of 
the  conmiand  of  the  general  who  convened  it :  *  but  the 
restrictive  clause  in  the  warrants  was  omitted  in  the  year 
1830,  and  the  mutiny  act  was  altered  to  correspond  in  1834. 
It  now  declares^  that  a  person  subject  to  it,  who  shall  in  any 
part  of  Her  Majesty's  dominions  or  elsewhere  commit  any  of 
the  offences  for  which  he  may  be  liable  to  be  tried  by  courts 
martial,  by  virtue  of  the  mutiny  act,  or  articles  of  war,  may 
be  tried  and  punished  for  the  same  in  any  part  of  Her 
Majesty's  dominions  or  elsewhere,  where  he  may  have  come 
or  be  after  the  commission  of  the  offence,  as  if  the  offence 


(7)  Appendix  IV. 

(1)  MuL  Act,  sec.  97. 

(2)  Printed  Trial,  p.  213. 


(3)  Court  martial    on   Lieutenant 
John  Read,  September  1790. 

(4)  See.  6. 
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had  been  committed  where  such  trial  shall  take  place-  It  punishmont 
must  be  particularly  observed,  that  an  offence  committed  in 
foreign  parts,  if  the  offender  be  tried  within  the  United 
Elingdom  or  the  British  Isles,  can  only  be  visited  by  punish- 
ment extending  to  life  or  limb  or  by  penal  servitude,  when 
such  punishments  may  be  assigned  to  the  offence  if  com- 
mitted at  home.* 

II.  Except  in  India,  no   oflScer  can  assemble   either   a  Warrants  must 

1)0  BDOciflc  and 

general  or  a  district  or  garrison  court  martial  for  the  trial  of  by  tW  cjueoii. 
any  officer  or  soldier  of  Her  Majesty's  forces,  unless  he  is  in 
possession  of  a  warrant  by  Her  Majesty's  authority,  either 
direct  or  delegated,  for  that  express  purpose.  In  conse- 
quence of  the  conflicting  opinions  which  had  been  given  in 
that  country,  respecting  the  authority  by  which  courts 
martial  could  be  appointed  and  convened,  and  the  sentences 
confirmed,  an  act  of  parliament  was  passed  in  1844,  which,  where,  if  granted 
extendinfir  only  to  the  East  Indies,  enacts  that  an  offender,  of  the  army  in 

iiii«  ly-v  9  irin    that  country, 

whether  belonging  to  the  Queen  s  troops,  or  to  the  LthenJ 
company's  European  or  native  troops,  may  be  tried  by  a 

court  martial,  appointed  or  convened  by  any  officer  under  thejareex- 

whose  actual  command  he  may  be  serving,  or  within  the  whoio.  by 
local  limits  of  whose  command  he  may  come,  without  re- 
ference to  the  authority  from  which  that  officer  derives  his 

power  of  convening  courts  martial ;  provided  only  that  he  stat-  7  Viet.  c. 

hcLS  lawful  authority  to  convene  courts  martial  for  the  trial  Martial  Act." 
of  any  of  the  troops  under  his  command. 

12.   Courts  martial  must  be   composed  exclusively  of  Courts  martial 

'^commissioned  officers.'**    All  conmiissioned  officers  of  the  «>IIIKS^onod 

army,  on  full  pay ;  all  officers  on  the  general  staff  of  the  ^  ^"* 

army,  in  the  receipt  of  full  pay  on  the  staff,  though  on  the  under  certain 

half  pay  of  their  regimental  rank ;  and  all  officers  holding  "*''**'***^'"' 

(5)  Mot  Act,  sec  1.    See  §  38,89.  in  which  the  court  wns  held.    Courts 

(6)  In  the  reign  of  James  II.  do  martial,  held  under  the  first  mutiny 
officer  below  the  rank  of  captain  was  act,  were  composed  of  thirteen  officers, 
eligible  as  a  member,  so  long  as  seven  **  whereof  none  under  the  degree  of 
officers,  the  number  requisite  to  form  captain  "  (1  Will.  &  Mary,  c.  5,  s.  4), 
a  court  martial,  could  be  brought  to-  but  this  in  the  following*  mutiny  ace 
gether.*  It  appears,  that  at  this  time,  (1  Will.  &  Mary,  ses.  2,  c.  4,  s.  3) 
the  governor  or  colonel  was  president,  became  '*  whereof  none  under  the  de- 
and  that  the  court  consisted  of  the  grec  of  commission  officers,'*  and  the 
captains  in  the  regiment  or  garrison,  law  has  not  been  again  altered. 

*  English  Military  Discipline,  printed  by  especial  command  for  the  umj  of 
Ilia  Majesty's  forces  (1686),  p.  271. 


CONSTITUTION  OP   COUBT8  MABTIAL.  §  13-15. 


as  to  staff 
officers  of 
penaioucrs 


and  non>oom- 
bataots. 


Regime] 
Btal: 


utal 


OoDuniflHuries. 


Numbers, 


minimum  fixed, 


often  exceeded. 


President, 


rank  in  the  army  by  brevet,  even  if  on  the  half  pay  of  their 
regimental  rank,  are  eligible  as  members  of  courts  martial. 
Staff  officers  of  pensioners  are  not  to  be  called  upon  ex- 
cept in  case  of  emergency,  and  not  in  any  case  whatever  in 
which  it  would  interfere  with  their  pay  days  or  musters.^ 
Paymasters  are  specially  exempt  from  regimental  duty, 
although  having  rank  in  the  army,  and  are  prohibited  firom 
assuming  any  military  command  f  instances  however  may  be 
quoted,  where  paymasters  and  also  surgeons,  assistant  sur- 
geons, and  quarter  masters  have  been  required  to  perform 
this  duty ;  but  the  custom  and  convenience  of  the  service 
forbid  recourse  being  had  to  these  regimental  staff  officers, 
except  in  urgent  circumstances,  notwithstanding  that,  in  the 
performance  of  their  duties,  these  officers  '^become  acquainted 
with  the  rules  that  apply  to  military  subordination  and 
discipline."  Commissariat  officers,  having  the  Queen's  com- 
mission, are  within  the  terms  of  the  mutiny  act,  but  it  is 
obvious  '^  from  the  nature  of  their  avocations,"  that  notwith- 
standing '  their  liability  to  this  duty,  they  should  never  be 
summoned  to  perform  it  "  except  in  extreme  cases."  ' 

13.  The  number  of  commissioned  officers  required  for 
courts  martial  varies  with  each  denomination,  and  according 
to  the  part  of  the  world  in  which  they  may  be  assembled. 

14.  The  minimiun  in  each  case  appointed  is  absolute, 
except  for  regimental  and  detachment  courts  martial,  when 
the  impracticability  of  assembling  this  number  is  a  sufficient 
reason  for  diminishing  it.  A  number  exceeding  that  strictly 
required  is  usually  sworn  in  on  general  courts  martial,  to 
guard  against  the  contingencies  which  may  arise  from  death 
and  sickness ;  and  generally  an  odd  number  is  preferred,  but 
this  is  by  no  means  necessary,  nor  does  it  seem  particularly 
desirable. 

15.  Of  this  number  one  is  styled  president.  He  is  nomi- 
nated either  by  the  warrant  or  by  the  appointment  in  orders 
of  the  authority  convening  the  court,  and  is  necessarily  the 
senior  combatant  officer,  although  officers  of  the  regimental 
staff  or  civil  departments  of  higher  relative  rank  may  be 
members  of  the  court.* 


(7)  Circ    Mem.,    Horse    Goards, 
9th  March,  1844. 

(8)  Explanatory  directions  for  pay- 
masters, War  Office,  Ist  July,  1 848,  p.  8. 


(9)  Treasury  letter,  No.  754,  22nd 
December,  1840. 

(I)  Qaeen's  Reg.  p.  5.  Circular, 
Horse  Guards,  February  1858. 


§  16-19.  COMPOSITION  OF   COURTS  MARTIAL.  7 

1 6.  The  president  can  in  no  case  be  the  confirming  officer,  President  how 
nor  the  officer  whose  duty  it  has  been  to  investigate  the  exSpt 
charges  on  which  the  prisoner  is  arraigned ;  but  in  the  case  on  a  general  do- 
of  a  detachment  general  court  martial,  the  convening  officer  mArtuu. 
may  be  the  president. 

1 7*  The  articles  of  war  also  require  that  in  the  case  of  a  lUnk  or 
general  court  martial,  or  of  a  district  court  martial  for  the  ^'** 
trial  of  a  warrant  officer,  the  president  shall  not  be  under  the 
degree  of  a  field  officer,  unless  a  field  officer  shall  not  be  had  ; 
nor  in  any  case  whatever  under  the  degree  of  a  captain,  save 
in  the  case  of  a  detachment  general  court  martial,  or  a  regi- 
mental or  detachment  court  martial  held  on  the  line  of  march, 
or  on  board  any  ship,  not  in  commission,  or  at  any  place 
where  a  captain  cannot  be  had.'  The  Queen's  regulations 
moreover  direct  that,  whenever  general  officers  or  colonels 
are  available  as  presidents  of  a  general  court  martial,  no 
officer  of  inferior  rank  is  to  be  placed  on  that  duty.* 

1 8.  The  rank  also  of  the  other  members  is  in  certain  Rank  of  other 
cases  dependent  on  that  of  the  prisoners  to  be  tried :  no  tnai  or     "    ^ 
field  officer  can  be  tried  by  any  person  under  the  rank  of 

captain  ;*  and  at  the  trial  of  a  warrant  officer  by  a  district  warrant  officer. 

court  martial,  no  more  than  two  of  the  members  can  be 

under  the  rank  of  captain.^     In  addition  to  these  provisions 

by  the  articles  of  war,  the  Queen's  regulations®  most  distinctly 

lay  down  that  no  officer,  "  in  any  case  where  it  can  possibly  be  For  the  trial  or 

avoided,  is  to  be  appointed  a  member  if  he  belong  to  a  class  composed  or 

inferior  to  that  in  which  the  prisoner  is  serving :  this  regula-  ni^diM; 

tion  recognizes  three  classes  of  officers  in  the  army  ;  viz.  1st, 

general  officers  of  all  ranks ;  2nd,  field  officers,  including 

colonels ;  3rd,  company  officers,  comprehending  captains  and 

eubal  terns." 

19.  "  In  every  case  where  such  a  court  can  be  assembled 
without    serious   embarrassment    or  inconvenience   to   the 

service,  the  members  ought  to  be  of  equal,  if  not  superior,  »n«i*o,^^Jf  ^^ 
rank  to  the  prisoner :  and  in  no  case  but  one  of  absolute  uupoAor,  rank, 
necessity  is  a  colonel  to  sit  upon  the  trial  of    a  general  ticabie: 
officer;  or  a  captain  on  that  of  a  field  officer ;  or  a  subaltern 
officer  on  that  of  a  captain :  and  on  the  trial  of  subaltern 

(2)  Art.  War,  117.  S^^  ^^  ^'"'■'  ^^*' 

(3)  Quccira  Keg.  p.  221.  W  Page  221. 

(4)  Art.  War,  109. 


CONSTITUTION   OF   COURTS   MAKTIAL.  §  20-23. 


Commanding 
officers  to  be 
tried  by  offlceri 
who  have  held 
comnuuids. 


Detail  of  ofBoeni 
for  court  martial 
duty. 


Offloers  of  the 
army,  or  Indian 
aenrice,  or 
marines,  may  be 
associated  on 
courts  martial. 


Offloers  of 
regulars  and 
muitia  cannot 
be  associated 
on  courts 
martial, 

except  colonial 
militia  in  iimo 
of  actual  inva- 
sion or  under 
martial  law. 


officers,  two  officers  of  that  rank  are  considered  a  sufficient 
proportion  to  be  placed  as  members  of  the  court.  Of  course 
there  can  be  no  objection  to  the  members  of  the  court  being 
of  any  rank  superior  to  that  of  the  prisoner.** 

20.  ^'  In  cases  in  which  it  becomes  necessary  to  bring  the 
commanding  officer  of  a  regiment  or  battalion,  or  of  a  depot 
to  trial,  care  must  be  taken  that  as  many  members  of  the 
court  as  possible  shall  be  officers  who  have  themselves  held^ 
or  who  are  holding,  commands." 

21.  The  duty  of  courts  martial,  as  of  all  other  duties,  is  by 
roster.  The  Queen's  regulations  point  out  the  order  in 
which  this  duty  is  to  be  detailed,  after  that  of  guards  and 
picquets,^  and  as  Her  Majesty  therein  directs  that  "  the  tour 
of  duty  shall  be  from  the  senior  downwards,"  it  precludes 
the  possibility,  without  a  glaring  breach  of  the  express  orders 
of  the  sovereign,  of  selecting  or  packing  a  court  martial ;  or 
rather,  it  is  a  means  of  anticipating  or  excluding  animad- 
versions and  insinuations,  having  a  tendency  to  impeach  the 
composition  of  courts  martial. 

22.  Where  it  is  necessary  or  expedient,  a  court  martial, 
composed  exclusively  of  officers  of  the  army,  or  of  officers  of 
the  Indian  army,  or  of  officers  of  both  those  services,  or  of 
either  or  both  together  vrith  officers  of  the  Royal  Marines, 
whether  the  commanding  officer  by  whose  order  such  court 
martial  is  assembled  belongs  to  the  land  or  marine  forces, 
may  try  a  person  belonging  to  any  of  these  three  services.* 

23.  Officers  of  the  regular  forces  and  of  the  militia  cannot 
be  associated  together  on  courts  martial,  and  are  reciprocally 
ineligible  for  the  trial  of  an  officer  or  soldier  in  either  service;* 
this,  however,  has  not  been  held  to  prevent  the  association, 
on  courts  martial,  of  officers  of  regulars,  and  of  militia  or 
other  forces  actually  embodied  and  doing  duty  in  the  colonies 
in  time  of  actual  invasion,  or  under  martial  law,*  but  for 
the  trial,  by  these  mixed  tribunals,  of  civilians  and  insur 
gents  or  officers  and  soldiers  of  the  local  force  only,  and  not 
of  any  person  belonging  to  the  regular  army. 


(7)  Queen's  Reg.  p.  1. 

(8)  Art.  War,  148. 

(9  )  Art.  War,  1 37 ;  but  see  note,  §  68, 
(1)  A  well-known  instance  is  sup- 
plied by  the  trial  of  John  Smith,  a 
misftionary  in  Demerara,  in  1822.    A 


similar  practice  was  expressly  pro- 
yided  for  bjr  the  acts  of  parliament  for 
the  trial  by  courts  martial  of  offenders 
in  Ireland  subsequently  to  the  rebellion 
in  1798. 


§  24-29.  MIXTURE   OF   OFFICERS.  9 

24.  Kefimmental  courts  martial  are  in  all  cases  composed  Spocisi  pro- 

_'  /•!  •  I'll  iiuAi  Vision*  an  to 

of  officers  oi  the  corps  m  which  they  may  be  held.     Other  mixture  of 

.   ,  .  111..  .   1    officers. 

courts  marnal,  exceptmg  only  when  a  district  court  martial 
is  held  for  the  trial  of  a  warrant  officer,"  may  be  composed 
of  officers  of  any  corps,  but  the  articles  of  war  contain  spe- 
cial provisions  as  to  the  mixture  of  officers  in  several  special 
cases. 

25.  Officers  and  soldiers  of  the  life  and  horse  fi:uards,  for  Awodation  of 

-*  •  .  ,  ,  ,  ^  .  offlcers  on  r<»iirt« 

differences  arising  purely  among  themselves,  or  for  cnmes  gjlj!j{5^**® 
relating  to  discipline  or  breach  of  orders,  are  tried  by  officers  biigwU); 
serving  in  any  or  all  of  those  corps.' 

26.  Officers  of  the  regiments  of  foot  guards,  for  similar  in  the  time 
purposes,  form  courts  martial,^  suid  take  rank  according  to  footguani«; 
the  dates  of  their  regimental  commissions.* 

27.  Courts  martial,  arising  out  of  disputes  between  dif-  when  difrenmt 
ferent  corps,  whether  of  the  household  troops  or  of  the  other  iutere«tod; 
forces,  are  composed,  in  equal  proportions,  of  officers  belong- 
ing to  the  corps  in  which  the  parties  complaining  and  com- 
plained of  do  then  serve,  the  president  being  taken  by  turns 

as  nearly  as  the  convenience  of  the  service  may  admit,  and 
in  the  order  of  the  seniority  of  the  corps  concerned.^ 

28.  When  any  proportion  of  the  household  brigade  or  the  when  Uw 
guards  are  detached,  courts  martial  for  the  trial  of  officers  vv  ou  detached 
and  soldiers  of  these  corps  may  be  composed  of  officers  of 
different  corps ;  but  at  least  one  half  of  the  officers  composing 

the  court  must  be  taken  from  the  corps  to  which  the  prisoner 
may  belong,  if  so  many  can  be  conveniently  assembled.^ 

20.  Officers  of  artillery  for  differences  arisin^c  amonccst  Courts  maHiHi 

^i_  1  •  AA  1   x:  1   1      J.     xu    •  in  the  artillery. 

themselves,  or  in  matters  relating  solely  to  their  own  corps, 
have  courts  martial  composed  of  their  own  officers ;  but  when 
a  sufficient  number  of  such  officers  cannot  be  assembled,  or 
in  matters  wherein  other  corps  are  interested,  the  courts  are 
composed  of  officers  of  artillery  and  of  other  corps  indif- 
ferently.® 

(2)  Art.  War,  114.  (6)  Art.  War.  150. 

(3)  Art.  War,  149.  (7)  Art.  War,  151. 

(4)  Ibid,  (8)  Art.  War,  152. 

(5)  Art.  War,  184. 
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CHAPTER    IL 


JURISDICTION   OF   COURTS  MARTIAL. 


Jurisdiction. 


Bpedllcfbr 
trial  of 

offences  affecting 
discipline. 


and  for  Judicial 
enquiries. 


Concurrent 
with  civil 
Judicature; 


subordinate,  or 


nt  the  option 
of  military 
authority. 


but  extended  to 
treason  and  all 
offences  ai^inst 
known  laws 
of  the  land ; 


30.  The  ordinaryjurisdlctionofcourts  martial  is  restricted 
to  the  cognizance  of  offences  declared  by,  or  under,  the  powers 
of  the  mutiny  act;  committed  either  at  home  or  abroad, 
within  the  time  specially  limited  by  the  legislature,  by  persons 
who  were  then  subject  to  the  mutiny  act.  The  penalties, 
however,  depend  on  the  place  where,  and  the  rank  of  the 
person  by  whom,  the  offences  may  have  been  committed,  and 
vary  also  according  to  the  powers  of  the  court  by  which  they 
may  be  adjudicated. 

31.  Courts  martial  are  also  available  for  the  purpose  of 
enquiring  into  matters  which  may  be  brought  before  them, 
although  no  prisoner  may  be  on  his  trial.' 

32.  Their  ordinary  jurisdiction  is  not  only  for  the  trial  of 
strictly  military  offences,  of  which  the  civil  judicature  does 
not  take  cognizance,  but  it  is  also,  to  a  certain  extent,  con- 
current with  that  of  the  ordinary  criminal  courts.  Inasmuch, 
however,  as  every  officer  or  soldier  accused  of  felony  or  other 
misdemeanor,  (other  than  those  mentioned  in  the  mutiny 
act,')  is  liable,  on  application  being  made  for  that  purpose, 
to  be  delivered  over  to  the  civil  magistrate,  this  concurrent 
jurisdiction  of  courts  martial  is  wholly  subordinate  to  that  of 
the  civil  courts,  with  the  one  exception  created  by  the  mutiny 
act,*  where  the  trial  of  an  attested  recruit  in  some  cases 
may  be  either  before  two  justices  or  before  a  court  martial, 
"  at  the  discretion  of  the  military  authorities." 

33.  The  ordinary  jurisdiction  of  courts  martial  is  enlarged 
beyond  the  seas,  in  default  of  a  competent  ci\dl  judicature,* 
and  then  extends  to  the  exclusive  trial  of  military  persons 
for  civil  offences,  for  which,  with  the  exceptions  expressly 


(I)  Art.  War,  13,  115,  149,  160, 
152,174.    See  §317. 


(2)  Mut.  Act,  sec.  40,  76. 

(3)  Mut.  Act,  6OC.  48. 


§  34-85. 


MABTIAL  LAW. 
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declared  or  recognized  by  the  mutiny  act,  they  are  not 
otherwise  amenable  to  courts  martial/  except  in  so  far  as  not 
being  capital  crimes  they  are  to  the  prejudice  of  good  order 
and  military  discipline;  or  else,  in  the  case  of  an  officer,  involve 
^^  scandalous  behaviour  unbecoming  the  character  of  an  officer 
and  a  gentleman,"  or,  in  the  case  of  a  soldier,  constitute  ^'  a 
charge  of  disgracefid  conduct." 

34.  In  the  field  all  followers  and  retainers  of  the  army 
become  subject  to  the  restraint  of  military  law ;  and  the 
custom  of  war  and  the  necessity  of  the  case  then  also  justifies 
the  punishment,  by  sentence  of  court  martial,  of  certain 
crimes  against  the  safety  of  the  army,  or  the  person  or  the 
property  of  individuals  belonging  to  it  or  entitled  to  its  pro- 
tection, when  the  ofifenders  themselves  neither  belong  to  nor 
are  connected  with  the  service. 

35.  The  declaration  of  martial  law  renders  all  persons 
amenable  to  courts  martial,  on  the  order  of  the  military 
authority,  so  long  as  the  civil  judicature  is  not  in  force. 
There  is  also  a  modified  exercise  of  martial  law  when,  by 
special  intervention  of  the  authority  exercising  the  legislative*^ 


Jurisdiction  of 
courts  martial 


(4)  Officers  and  soldiers  acquitted 
or  convicted  by  the  civil  magistrate  or 
by  the  verdict  of  a  jury,  are  not  (MuL 
Act,  sec.  39)  liable  to  be  tried  for  the 
same  crime  or  offence  by  a  court  mar- 
tial ;  officers  were  liable  under  the 
inutinyactof  1846  and  previous  years, 
but  not  to  be  punished  otherwise  than 
by  cashiering. 

The  want  of  power  to  reduce  by 
conrt  martial,  a  non-commissioned 
officer  who  may  commit  an  offence, 
rendering  him  wholly  unfit  for  his 
situation,  and  who,  aiter  undergoing 
the  sentence  of  the  civil  power,  may 
be  returned  to  iiis  regiment,  and  con- 
tinue to  retain  bis  rank,  pending  a 
reference  to  the  colonel  or  the  com- 
mander-in-chief, is  felt  as  a  practical 
inconvenience  on  a  distant  station. 

No  opinion  is  offered  as  to  whether 
it  might  or  might  not  have  been  ad- 
vantageous to  retain  the  power  of 
having  recourse  to  a  court  martial  to 
award  the  punishment  of  cashiering, 
in  those  cases  where  the  honour  of 
the  army  might  be  affected;  but  it 
may  be  observed  that  the  mutiny  act, 
as  it  now  stands,  seems  to  restrict 
Her  Majesty  to  the  one  alternative  of 
cashiering,  in  those  cases  where  she 


is  enlarced  in 
the  field. 

Followers. 
Aliens. 


Is  paramount, 
superseding 
aU  civil 

process,  during 
martial  law, 

or  concurrent, 
by  a  special 
law  or  ordinance. 


may  see  fit  to  remove  any  officer  from 
the  service  for  an  offence,  which  may 
have  been  disposed  of  by  the  civil 
power.  Nor  is  this  limitation  affected 
by  the  twenty-fifth  section,  which  ap- 
plies only  the  commutation  of  **  a  sen- 
tence of  cashiering." 

(5)  As  instances  of  special  laws 
creating  this  exceptional  jurisdiction, 
may  be  mentioned  the  statute  [Ir«]  39 
Geo.  3,  c.  11,  passed  in  Ireland  in 
1 798,  which  was  revived  by  the  Irish 
act,  40  Geo.  3,  c.  2,  and  further  conti- 
nued by  41  Geo.  3,  c.  14  [U.  K]  ;  the 
statute  43  Geo.  3  c.  117,  which  was 
passed  in  the  Imperial  Parliament  in 
1 803,  re>enacting  the  principal  provi- 
sions of  that  before  mentioned ;  and 
the  Ordinance  [Canada],  2  Vict.  c.  3, 
passed  in  Canada  iu  1838.  These 
acts  authorize  the  exercise  of  the 
powers  which  they  confer  on  the'  exe- 
cutive •*  whether  the  ordinary  courts 
shall  or  shall  not  be  o])eii,"  and  do  not 
lay  down  any  deviation  from  the  ordi- 
nary manner  of  proceeding  in  the  case 
of  courts  martial  held  under  them.  The 
Irish  Coercion  Act,  passed  in  1833 
(3  &  4  Will.  4,  c.  4),  regulated  the  rank 
of  the  members,  the  punishments  to  be 
awarded,  and,  among  other  peculiar 
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JUBI8DICTION   OP   COURTS  MARTIAL.  §86-37. 


Martial  law  un- 
coiuititutioual  in 
time  of  pcacti, 


but  the  acknow- 
ledged preroga- 
tive of  the  sove- 
reign in  case 
ofneoeasity. 


Spbci PIC  Juris- 
diction 


as  to  oflSences. 


The  mutiny 
act  empowers 
Her  Majesty  to 


power,  courts  martial  have  been  erected  into  tribunals  for 
the  trial  of  persons,  not  subject  to  military  law,  for  certain 
specified  offences,  although  the  ordinary  course  of  law  may 
have  been  partially  restored  or  had  never  been  altogether 
stayed. 

36.  The  preamble  of  each  successive  mutiny  act  reasserts 
the  illegality  of  martial  law  in  time  of  peace,  by  reciting 
from  the  Petition  of  Bight  that  no  man  can  be  forejudged 
of  life  or  limb,  or  subjected  in  time  of  peace  to  any  kind  of 
pimishment  within  this  realm  by  martial  law.  Indirectly 
therefore  it  recognizes  the  legality  of  resorting  to  this  expe- 
dient in  time  of  war  and  intestine  conunotion.  No  legal 
dogma  can  be  clearer,  and  being  each  year  recognized  by 
parliament,  it  is  entitled  to  all  the  deference  which  may  be 
due  to  an  act  of  the  legislature  so  repeatedly  revised  and 
considered.  The  legal  right,  or,  more  properly,  the  power  of 
the  sovereign  or  the  representative  of  majesty,  to  proclaim 
martial  law,  has  been  fully  set  forth  in  many  statutes,  and 
the  acknowledged  prerogative  of  the  crown  to  resort  to  the 
exercise  of  martial  law  against  open  enemies  or  traitors  is 
expressly  declared  in  several  earlier  statutes,  and  also,  among 
others  more  recent,  in  the  Irish  disturbance  act*  of  1833. 
It  is  not,  however,  here  necessary  to  descant  on  Her  Majesty's 
undoubted  prerogative  to  pimish  rebels  or  other  enemies  in 
arms  against  her,  though  within  the  realm,  by  the  aid  of 
courts  martial ;  the  object  in  this  place  is  to  ascertain  that 
part  of  martial  law  only  which  is  commonly  designated  the 
law  military. 

37.  The  mutiny  act  (sec.  1)  recites,  that  no  man  can  be 
forejudged  of  life  or  limb,  or  subject,  in  time  ofpeaccy  to  any 
kind  of  punishment  within  the  reahn,  by  martial  law,  or  in 
any  other  manner  than  by  the  judgment  of  his  peers,  and 
according  to  the  known  and  established  laws  of  the  realm ; 
but  nevertheless,  for  the  preservation  of  discipline  and  the 
more  prompt  punishment  of  offences  to  the  prejudice  of  good 
order  and  military  discipline  than  the  usual  forms  of  the  law 
will  allow,  it  provides  for  the  cognizance  of  crime  in  the  army, 
by  empowering  Her  Majesty  to  establish  articles  of  war  for 


enactments,  provided  (sec.  14)  that  the 
parties  before  the  court  might  have 


the  assistance  of  counsel  and  attorneys. 
(6)  3  &  4  Will.  4,  c.  4,  s.  40. 


§38-39.  LIMITATION   AS   TO   PLACE,  13 

the  govermnent  of  her  forces,  which  articles  are  to  be  make  articles 
judicially  noticed   by  all  judges,  and  in  all  courts  what-  ^  ^*'* 
soever. 

38.  The  penalties  to  be  declared  by  such  articles  are  how-  offences  punwh- 

f     •      i      .  .  1  •       1       XT    •      1  T7-.        1  !•  able  within  the 

ever  limited,  since  no  persons  within  the  United  Kingdom  01  United  Kingdom 
Great  Britain  and  Ireland,  and  the  British  Isles,  are  sub-  penai  ««jj^"e 
jected  by  them  "  to  suffer  any  punishment  extending  to  life  those  expressed 

1.     Ill  .  !•!/•  •  i«i-      to  be  BO  Dunish- 

or  limb,  to  be  kept  m  penal  servitude  for  any  cnme  wmch  is  *^^-^  jjlt 
not  expressly  made  liable  to  such  punishments  by  the  mutiny 
act,"  nor  in  any  manner,  nor  under  any  regulation,  which 
does  not  accord  with  its  provisions.^ 

39.  It  may  be  observed  that  this  limitation,  by  its  express  Sach  restriction 
terms,  does  not  affect  Her  Majesty's  prerogative,   whilst  without  the 
legislating  for  her  armies  in  foreign  parts ;  neither  does  it  ope- 
rate within  the  United  Kingdom  in  time  of  foreign  invasion  nor  within  it^  in 
or  civil  war;  which  is  evinced  by  the  fifty-seventh  and  three  orcivUwar, 
following  articles  of  war,  for  not  only  is  the  penalty  of  death 

thereby  annexed  to  crimes  (not  expressed  in  the  mutiny 
act)  which  may  be  committed  in  the  United  Kingdom ;  but 
it  is  also  apparent  that  it  is  intended  to  apply  within  the 
reahn,  because  the  limitation  as  to  foreign  parts  applies  only 
to  the  sixty-second  article.     In  fact,  the  limitation  by  the  and  at  other, 

«,  /•,  •  IT*  times  is  nomi- 

mutmy  act  oi  the  power  01  the  sovereign  to  declare  crimes  nai.  nther  than 
punishable  by  death  within  the  United  Kingdom,  under  any  obedience  beinfl; 
circumstances,  is  but  nominal,  as  it^  expressly  declares,  that  Seath. 
to  disobey  the  lawful  command  of  a  superior  officer  is  punish- 
able by  death,  and  that  —  whether  the  offence  be  committed 

(7)  Mat  Act,  sec.  1.    Sec.  14  spect-  penal  Bemtnde  continae  to  be  awarded 

fies  the  offeoces  panishable  bj  death,  as  heretofore,    the  terms  of  sec.  6, 

and  by  sec.  17  embezzlement  is  made  quoted  above,  '*  such  other  panish* 

liable  to  penal  serritnde.  ment,"  and  tJie  express  mention  of 

The  terms  of  the  provision  quoted  penal  servitude  in  sec.  8,  which  enacts 

in  the  text  (mc.  7),  and  those  of  sec.  15,  the  powers  of  general  courts  martial, 

**  shall  suffer  death,  or   such    other  maj  be  inferred  to  be  sufficient  for  the 

punishment  as  bj  a  court  martial  shall  commutation,  bj  a  court  martial,  of 

be  awarded,"  still  remain  as  in  1859  death  for  penal  servitude  in  the  case  of 

and  previous  years.    Until  the  mutiny  any  offender.    There  cannot,  however, 

act  was  remodelled  in  1860,  sec  21  be  any  doubt  but  that  the  express 

(now  sec.  15)  enabled  a  court  martial,  mention  of  *  penal  serTitude'  as   a 

"  by  which  any  soldier  shall  hare  been  punishment  in  sec.  6  would  have  this 

**  tried  and  convicted  of  any  offence  effect  less  circuitously.    In  the  case  of 

**pnnishablewith  death,"  whenever  the  trials  for  civil  offences,  courts  martial 

offence  was  not  thought  **  deserving  of  are  still  expressly  authorised  to  com- 

capital  pnnuhment,**  to  award  penal  mute  a  sentence  of  death  to  penal  ser- 

servitude;  but  as  this  was  then  omit-  vitude  by  articles  145, 146,  and  147. 
ted,  and  inasmuch  as  sentences  of        (8)  Sec.  15. 
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JURISDICTION  OF   COURTS  MARTIAL.  §  40-41. 


Courta  martial 
may  try  offences, 
wherever  oom- 
mitted, 


but  they  oiiffht 
to  be  InvMti- 
pated  where 
they  occur. 


If  tried  elm- 
where,  they  are 
punished  m  if 
committed 
where  the  trial 
takes  place. 


Within  the  realms  or  in  any  other  of  Her  Majesty's  dominions^ 
or  in  foreign  parts,  upon  the  land  or  upon  the  sea. 

4C.  Subject  to  this  limitation  of  capital  punishment  as  to 
the  crimes  expressly  made  liable  thereto  by  the  mutiny  act, 
courts  martial,  wherever  held,  may  legally  take  cognizance 
of  offences  without  reference  to  the  place  of  their  commission, 
at  home  or  abroad,  on  land  or  upon  the  sea.^  But  by  the 
Queen's  regulations  of  the  army,  general,  or  other  officers, 
commanding  on  foreign  stations,  are  restricted  from  sending 
home  officers  or  men,  with  articles  of  accusation  pending 
against  them,  except  in  cases  of  the  most  urgent  necessity, 
*^  it  being  essential  towards  the  due  administration  of  justice, 
that  when  charges  are  preferred,  they  should  be  thoroughly 
investigated  on  the  spot."  " 

41.  The  mutiny  act  renders  offences  against  it,  or  the 
articles  of  war,  committed  in  any  of  Her  Majesty's  dominions,^ 
or  elsewhere,  triable  and  punishable  by  courts  martial  in  any 
part  of  Her  Majesty's  dominions,  or  elsewhere,  *  as  if  the 
offence  had  been  committed  where  such  trial  shall  take  place.' 
When  first  introduced  into  the  mutiny  act,  the  provision 
was  to  the  effect,  that  an  '  officer  or  soldier  committing  an 
offence  beyond  sea,  and  coming  within  the  realm,  should  be 
punished  for  the  same  only  as  if  committed  within  tht  realm ; ' 
and  it  was  then  held  contrary  to  law  to  send  a  prisoner  for 
trial  out  of  the  realm.  The  proviso  in  the  first  clause  of  the 
existing  mutiny  act,  and  that  in  the  hundred  and  ninetieth 
article  of  war,  as  altered  in  the  year  1851,  are  the  same  in 
effect :  an  officer  or  soldier,  on  foreign  service,  may  commit 
an  offence  not  specified  in  the  mutiny  act,  for  which,  if  tried 
abroad,  he  would,  by  the  operation  of  the  articles  of  war,  be 
liable  to  the  punishment  of  death ;  whereas,  if  tried  for  the 
same  at  home,  death  could  not  be  awarded  —  a  distinction 
in  perfect  unison  with  the  ordinary  discnmination  of  British 
law,  and  productive  of  no  inconvenience  or  incongruity.* 


(9)  Mnt  Act,  Bcc  15. 

(10)  Qaeen'8  Reg.  p.  220. 

(1)  Mut.  Act,  sec.  r. 

(2)  What  would  be  the  effect  of 
this  daase  of  the  mutiny  act,  when 
applied  to  a  civil  officer  employed  in 
the  war  department  in  the  British 
Isles  or  at  a  foreign  station?  Snch 
persons,    employed    in    the    United 


Kingdom,  are  not  subject  to  the  pro- 
visions of  the  mutiny  act;  if,  there- 
fore, such  civil  officer  in  the  British 
Isles,  or  at  a  foreign  station,  commit 
an  offence  for  which  he  is  liable  to  be 
tried  by  a  court  martial,  and  be 
broueht  home  with  the  charge  pend- 
ing, he  would  doubtless,  from  the  ex- 
press words  of  the  clause,  be  subject  to 


§  49-49.  TROOPS  ON  BOARD   SHIPS  OF   WAR.  15 

It  may  be  observed^  that  the  terms  of  the  proviso,  as  now 
worded  (whatever  may  be  the  intention)  would  seem  to 
subject  an  offender,  who,  within  the  United  Kingdom^  may 
commit  an  offence  not  specified  in  UtiQ  Mutiny  Act,  and  who 
may  be  tried  abroad,  to  die  capital  punishments  declared  only 
by  the  articles  of  war. 

42.  Courts  martial,  however,  although  the  mutiny  act  The  holding  of 
and  articles  of  war  prescribe  no  limit  to  their  jurisdiction  as  ^uru  martiaf  ^ 
to  place,  except  in  respect  to  their  powers  in   awarding  fncommiMio? 
punidunent,  are  restricted  as  to  the  place  of  sitting.     The 
hundred   and   sixteenth   article   of  war,  implicitly  excepts 

ships  ^^  in  commission  ^  so  far  as  concerns  detachment  courts 
martial;  and  the  Queen's  regulations  have,  since  1844,  laid 
down  in  express  terms  that  ^^  no  military  court  martial  is 
ever  to  be  held  on  board  any  of  Her  Majesty's  ships  in 
commission.'' ' 

43.  Becent  legislation  has  made  a  radical  alteration  in  the  The  land  forces 
statutory  right  of  officers  and  soldiers  to  be  tried  under  th^  mlvia^duoipiinc. 
powers  of  the  mutiny  act  in  respect  to  their  conduct  on 

board  ships  of  war, —  a  change  in  the  legal  position  of  the 
army,  the  most  signal  since  the  passing  of  the  first  Mutiny 
Act  in  1689,  although  it  does  not  appear  to  have  given  rise 
to  any  discussion  in  either  house  of  parliament.  The  ^^  Naval 
Discipline  Act,"  1861  (23  &  24  Vict,  c.  123),  sec.  78,  enacts 
**  Her  Majesty's  land  forces,  when  embarked  on  board  any 
'^  ships,  shall  be  subject  to  the  proybions  of  this  act,  to  such 


trial  bj  a  coart  martial,  bnt  could  onlj  that  **  the  holding  of  general  or  regi- 
bo  pnnitihcd  as  if  his  olTence  had  been  **  mental  courts  martial  on  board  His 
committed  *<  where  such  trial  shall  take  "  Majesty's  ships  of  war  is  contrary 
place."  Now,  the  same  act,  which,  if  "to  the  rules  and  discipline  of  the  navj, 
comniitted  by  a  civil  officer  out  of  the  "  and  is  on  no  account  to  be  practised.*' 
United  Kingdom,  would  amount  to  This  order  was  occasioned  bj  a  repre- 
an  offence  cognizable  bj  a  court  mar-  sentation  from  the  Admiralty  that 
tial,  is,  with  reference  to  the  jurisdic-  Lieut.-Col.  Talbot,  commanding  2nd 
tion  of  such  courts,  no  offence,  if  com-  Battalion,  5th  Foot,  had  broke  a  ser- 
mitted  by  the  civil  officer  within  it ;  jeant  by  regimental  court  martial  on 
and  hence  arises  a  case,  unimportant  board  H.M.S.  Niger,  in  Torbay,  con- 
as  it  may  be,  not  provided  for  by  trary  to  the  opinion  of  her  captain, 
military  law.  A  court  martial  is  Bcgimental  courts  martial  had,  up 
placed,  by  the  legislature,  in  the  to  that  time,  been  very  generally  held 
strange  predicament  of  being  autho-  on  board  men  of  war  by  allowance  of 
rized  to  try,  but  incapacitated  from  individual  captains ;  and  there  are  ex- 
awarding  punishment.  amples  of  officers  and  soldiers  being 
(8)  Queen's  Reg.  p.  343.  An  order  tried,  and  of  the  award  of  capital  sen- 
bythcDukeofTork,  of  the  19  th  April,  tences  by  general  courts  martial,  on 
1800,  had  made  known  to  the  armj  board  men  of  war. 
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JURISDICTION    OF    COURTS   MARTIAL, 


§  44-47 


The  land  forces 
subjected  to 
naval  discipline, 


under  regula- 
tions framed  t^ 
the  Admiralty. 


The  land  forces 
when  serving 
as  marines 
placed  on  the 
Name  footing  as 
the  marine 
forc«j,  when 
borne  on  the 
books  of  Her 
Majesty's  ships. 


Land  forces 
embarked  for 
pasHagca 
conform  to  liava] 
regulations. 


Offences  sninst 
the  discipliiio 
of  the  ship. 


"  extent,  and  under  such  regulations,  as  Her  Majesty,  her 
"  heirs  and  successors,  by  any  order  or  orders  in  council,  shall 
"  at  any  time  or  times  direct." 

44.  "  The  regulations  and  instructions  for  the  govern- 
ment of  Her  Majesty's  naval  service,"  "  established  by  Her 
Majesty's  order  in  council,"  were  issued  to  the  navy  by  the 
Lords  of  the  Admiralty  under  date  the  6th  of  August,  1861. 
They  have  not  been  published  to  the  army,  and  are  not 
easily  accessible  to  military  men,  but  are  here  given   tn 

'  extensoy  as  having  such  an  important  bearing  on  the  subject 
of  this  work. 

45.  The  chapter  (XV.)  headed  "Her  Majesty's  Land 
Forces,"  contains  two  sections,  as  follows :  — "  §  L — When 
"  EMBARKED  TO  SERVE  AS  MARINES.  1.  When  any  of  Her 
"  Majesty's  land  forces  shall  be  embarked  in  the  fleet  to 
"  serve  as  marines,  they  shall  be  considered,  in  every  respect 
"  whatsoever,  as  royal  marines,  except  only  as  to  pay,  cloth- 
"  ing,  and  stoppages,  which  will  be  governed  by  the  regu- 
"  lations  of  the  army." 

46.  "§  IL — ^When  embarked  for  Passages.  1. 
**  Whenever  any  of  Her  Majesty's  land  forces,  or  any  royal 
"  marines  formed  into  a  separate  corps  or  battalion,  shall  be 
"  embarked  as  passengers  in  any  of  Her  Majesty's  ships,  all 
"  the  officers  and  soldiers  shall,  from  the  time  of  embarkation, 
"  strictly  conform  themselves  to  the  laws  and  regulations 
"  established  for  the  government  and  discipline  of  Her 
"  Majesty's  navy ;  and  shall  consider  themselves,  for  these 

• "  purposes,  as  under  the  command  of  the  senior  officer  of 
"  the  ship,  as  well  as  of  the  superior  officer  of  the  squadron, 
"  if  any,  to  which  such  ship  may  belong."  ^ 

47.  "In  case  any  officer,  non-commissioned  officer,  or 
"  soldier  shall  be  guilty  of  any  offence  against  the  laws  and 
*'  regulations  established  for  the  government  and  discipline  of 
*^  the  ship  in  which  he  is  embarked,  the  commanding  officer  of 
"  such  ship  may,  by  his  own  authority,  and  without  reference 
**  to  any  other  person,  cause  him  to  be  put  under  arrest,  or  to  be 
^^  confined  as  a  close  prisoner,  if  the  circumstances  of  the  case 
**  and  naval  discipline  require  it ;  and  may  detain  him  (if  ne- 
"  cessary)  in  either  of  those  situations,  during  his  continuance 


(4)  See  Art.  War,  193. 


§  48-50.  TROOPS   ON   BOAKD   SHIFS  OF   WAR,  1? 

^^  on  board ;  transmitting^  without  delay,  a  report  in  writing, 
"  of  the  charges  against  such  officer  or  soldier,  to  his  superior 
"  officer,  or  if  there  be  no  senior  officer  present,  to  the  com- 
"  mander  in  chief  of  the  land  forces,  in  order  that  he  may  be 
'^disembarked,  or  remoyed  into  a  transport  the  first  con- 
'^  venient  opportunity,  and  then  proceeded  against  according 
"  to  military  law,  if  his  offence  be  cognizable  at  a  general  or 
"  regimental  court  martial." 

48.  "3.  In  cases  where  the  practice  of  the  navy  autho*  Owe  of  mutiny; 
'^  rizes  immediate  punishment,^  private  soldiers  (but  no  others) 

"  are  to  suffer  such  punishment  as  the  commanding  officer  of 
'^  the  ship  may  think  fit  to  be  inflicted ;  provided  the  com- 
"  manding  officer  of  the  troops  shall  previously  concur  in  the 
''  necessity  of  such  immediate  punishment ;  but  if  the  latter 
"  shall  differ  in  opinion  thereupon,  (the  reasons  for  which 
**  difference  of  ojftiion  he  shall  state  in  writing,  and  deliver  to 
"  the  conunanding  officer  of  the  ship,)  the  delinquents  are, 
"on  the  first  opportunity,  to  be  disembarked  or  removed 
"  into  a  transi)ort,  and  to  be  proceeded  against  as  stated  ia 
"  the  preceding  article." 

49.  '^4.  No  military  court  martial,  whether  general   or  Courts  maHiai 
regimental,  shall  be  held  on  board  any  of  Her  Majesty's  Soar/   ^" 

"  ships  in  commission." 

"5.  Should  any  officer  or  soldier,  while  embarked  in  one  ft»tr!»iofinni. 
"  of  Her  Majesty's  ships  or  vessels,  commit  any  military  of-  ^  ^"*^* 
"  fence  for  which  he  would  be  amenable  to  a  court  martial, 
"  if  serving  on  shore,  requisition  is  to  be  made  by  his  com- 
"  manding  officer  to  the  commanding  officer  of  the  ship,  who 
"will,  thereupon,  cause  such  officer  or  soldier  to  be  put 
"  under  arrest  or  confinement  until  he  can  be  removed  in 
"  the  manner  above  mentioned,  to  be  brought  to  trial." 

50.  The   naval  regulations^  direct  officers   in  command  Maintownce of 
of  troop  ships  **  to  leave  the  troops  to  the  management  of  SiJSp  sh^" 
their  own  officers,  as  far  as  may  be  consistently  allowed ;  but 

no  military  court  martial  is  to  be  held  on  board ;  nor  is  any 

(5)  No    corporal  pnnishment  "  ia,  may  be  deemed  by  the  oflaccr  haring 

even  in  extreme  cases,  to  exceed  forty-  the  command  to  be  requisite,  ^^^^^^ 

eight  lashes,  or  to  take  place  until  any  preliminary  investigation  on 

twelve  hours  at  least  shall  have  elapsed  part  of  other  officere."— iVa«^      ^ 

after  the  completion  of  the  warrant,  tioru  (1861),  p.  124. 
except  in  cases  of  mutiny,  when  the         (6)  Chap.  xxi.  1.  p.  18"' 
immediate  punishment  of  the  offender 
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JURISDICTION  OF  COtJBTS  MABTIAL. 


§  51-52. 


The  oontin- 
senoeofluid 
forces  serving 
as  marines  is  not 
prcnrided  for 
expressly  in  the 
regiUations  for 
theMrmy. 


Limitation  as 
to  time,  for 
trial  of 

offences  against 
former  mutiny 
acts  under 
existing  act. 


corporal  punishment  to  be  inflicted  except  under  his  own 
authority  and  order,**  in  which  he  is  to  be  guided  by  the  in- 
structions given  above.   (§  47.) 

51.  It  will  be  observed  on  reference  to  the  Queen's  regu- 
lations under  the  head  *^  Duties  on  board  of  ship,"  that  they 
are  practically  the  same  as  the  naval  regulations  for  troops 
embarked  for  passages/  but  neither  they,  nor  the  hundred 
and  ninety-third  article  of  war,  expressly  provide  for  the 
case  of  land  forces  embarked  to  do  duty.*  Should  the 
exigence  of  Her  Majesty's  service  at  any  time  again  require 
it,  it  is  to  be  hoped  that  this  measure  would  be  divested  of 
practical  inconvenience  by  the  good  feeling  and  mutual 
endeavours  of  officers  of  tiie  navy  and  army  to  promote  the 
good  of  the  service,  and  the  welfare  of  their  common  country 
and  of  their  sovereign,  by  a  hearty  and  cordial  concurrence 
on  all  points  of  duty.*  * 

52.  It  is  enacted  by  the  ninety-seventh  section  of  the 
mutiny  act,  that  offences  against  former  mutiny  acts  and 
articles  of  war,  may  be  tried  and  punished  as  if  they  had 
been  committed  against  the  present  mutiny  act.  But  "  no 
person  "  is  liable  to  be  tried  or  punished  for  any  such  offence, 
which  shall  appear  to  have  been  committed  more  than  three 
years  before  the  date  of  the  warrant  for  such  trial  "  unless 

(7)  Queen's  Reg.  p.  343,  844. 

(8)  The  Boyal  warrant  (Fay  and 
Allowances),  Ist  Jaly,  1848.  par.  11, 
makes  the  following  provision  :  "  Sol- 
diers serving  on  board  ships  as  ma- 
rines shall  not  be  subject  to  any 
deduction  for  rations.'* 

(9)  The  law  having  been  altered 
(sec.  48),  and  in  a  sense  so  entirely  dif- 
ferent ftom  the  construction  which 
had  been  placed  upon  the  preyionsly 
existing  statutes  by  the  military  autho- 
rities, it  would  serve  to  no  purpose  to 
reproduce  the  arguments  by  which 
the  author  supported  his  opinion,  that 
offences  against  discipline,  committed 
on  board  ships  of  war,  by  officers  and 
soldiers  of  the  land  forces,  could  be 
tried  only  under  the  mutiny  act  and 
articles  of  war  by  a  military  court 
martial. 

The  reader,  to  whom  the  question 
may  still  possess  an  interest,  is  referred 
to  the  fourth  edition  of  this  work  (pp. 
100-117),  and  will  not  be  displeased 
to  be  directed  to  an  opinion  by  the 
law  officers  of  the  crown,  upon  a  case 


referred  to  them  by  the  Bnke  of  York, 
arising  out  of  the  dismissal  by  a  naval 
court  martial  of  lieutenant  Qcrald 
Fitzgerald,  of  the  1 1th  Foot,  which 
was  quoted  in  Sir  John  Barrow's 
"Life  of  Admiral  Lord  Howe"  (pp. 
807-308),  subsequently  to  the  appear- 
ance of  the  author's  observations,  and 
which  is  entirely  to  the  same  purport. 
Lieutenant  Fitzgerald  was  embarked 
with  a  part  of  his  regiment  to  serve 
as  marines,  and  was  tried  before  a 
naval  court  martial,  held  on  board 
H.M.S.  Princess  Boyal,  in  San  Fiorenzo 
Bay,  Corsica,  on  the  3rd  Jnly,  1795,  "for 
having  behaved  with  contempt "  to  the 
captain  of  the  ship  on  board  of  which 
he  was  serving,  and,  respectfully  de- 
clining to  enter  upon  any  defence,  was 
sentenced  to  be  dismissed  His  Majes. 
ty's  service.  He  was  reinstated  at  the 
instance  of  the  Duke  of  York,  who 
denied  the  right  of  a  naval  court  mar- 
tial to  try  an  officer  of  the  army.->SGe 
Barrow's  Life  of  Lord  Howe  (1838), 
pp.  304-308^  M«  Arthur  on  Courts  Mar  ■ 
tial  (1813),  vol.  i.  pp.  202,  406-41 1. 


§  53-54.  LIMITED   BY   TIME.  1 9 

the  person  accused  fix>iii  having  absented  hunself  or  other 
manifest  impediment,  has  not  been  amenable  to  justice 
within  that  period"  when  it  is  extended  to  any  time  not 
exceeding  two  years  after  the  impediment  has  ceased.'® 

53.  Subject  to  this  limitation  as  to  time,  and  by  virtue  of  offenders 
Her  Majesty's  power"  of  bringing  offenders  against  the  tary'Sirr*" 
mutiny  act  and  articles  of  war  to  justice,  the  jurisdiction  of  outof  the 


service. 


courtd  martial  extends  to  every  case  where  charges  are  exhi- 
bited against  persons  to  whom  the  provisions  of  the  mutiny 
act  are  applicable  at  the  date  of  the  offence,  and  this,  it  will 
be  observed,  whether  they  have  continued  in  actual  service 
or  have  ceased  to  be  amenable  to  military  law. 

54«  This  was  clearly  established  by  the  celebrated  trial  of  oontimie  amen. 
Lord  George  Sackville  for  his  conduct  at  the  battle  of  Min-  MinUil^^'^Lr 
den.  It  appears,  firom  the  case  referred  to  the  attorney  and  sackvUhTwho 
solicitor  general,  that  on  his  return  from  Germany,  Lord 
George,  in  a  letter  dated  the  7th  September,  1759,  '^  humbly 
requested  His  Majesty  to  give  him  an  opportunity  of  justi- 
fjring  himself  before  a  court  martial  to  be  appointed  for  the 
purpose  of  giving  judgment  on  his  conduct"  But  the  King 
(George  11.)  "  on  the  10th  of  September  was  pleased  to  dismiss 
Lord  George  Sackville  from  his  service  as  Lieutenant  General 
and  Colonel  of  Dragoon  Guards."  *  His  Lordship  having  no 
other  place  or  office  in  the  army  besides  those  above-men- 
tioned, and  being  totally  removed  from  all  military  employ- 
ment, repeated  his  request  for  a  court  martial,  to  which  His 
Majesty  was  pleased  to  consent  if  it  might  be  according  to 
law.'  'Upon  the  question  ''  Whether  an- officer  is  triable  by 
a  court  martial  for  a  military  offence,  after  having  been  dis- 
missed from  all  His  Majesty's  employments "  the  above- 
mentioned  law  officers  to  whom  the  case  was  referred  stated 
that  they  were  **  of  opinion  that  an  officer  guilty  of  offence 
against  martial  law,  wliile  he  is  in  actual  service  and  pay, 
may  be  tried  by  court  martial  after  having  been  dismist  frx)m 
all  his  military  employments." '  ^' 

(10)  In  the  case  of  enrolled  pen-  **  persona  subject  lo  this  act,"  as  in  sec. 
sioners,  &c.,&c.,  no  longer  on  dnty,  15,  of  persons  who  may  oommit  crimes, 
this  period  is  farther  limited  to 'twelve  bat  "offenders  agaiiist  this  act  and 
calendar  months  after  the  offisnce  shall  the  articles  of  war.** 

hare  been  committed,  or  the  offender  (12)  Signed  *C.  Paatt,  C.  Yorkb, 

shall  have  been  apprehended.' — 6&7  Lincoln's  Inn  Fields,  12th  Janaarj, 

Vict.  c.  95,  s.  6.  ndO.'—  State  Paper  OflSrc.  Domestic* 

(11)  Mut.  Act,  sec.  6,  where,  not  Oea  IL  Na  1S5. 
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§  55-57. 


was  brought 
to  trial,  Mid, 


the  opinion 
of  the  twelve 
iudf^  having 
been  obtained. 


was  senteiicod 
by  the  court 
martial. 


Caao  of  an  officer 
tried  when  on 
half-paj. 


55.  Upon  this  Lord  George  Sackville  was  brought  to  trial 
before  a  general  court  martial  held  at  the  Horse  Guards  on 
the  27th  February,  1760,  under  a  special  warrant  dated 
the  26th  January,  but,  the  president  having  been  taken  ill, 
a  new  warrant  was  issued  on  the  6th  March,  and  on  the 
following  day  the  court  assembled  and  proceeded  with  the 
trial.  In  the  interval,  however,  by  the  King's  command, 
signified  by  a  letter  from  the  lord  keeper,  the  following 
question  was  referred  to  the  judges,  "  whether  an  oflScer  of 
the  army  having  been  dismissed  from  His  Majesty's  service, 
and  having  no  military  employment,  is  triable  by  a  court  mar- 
tial for  a  military  offence  lately  committed  by  him  while  in  ac- 
tual service  and  pay,"  upon  which  they  informed  His  Majesty 
in  reply,  that  they  "have  taken  the  same  into  consideration, 
and  see  no  ground  to  doubt  of  the  legality  of  the  jurisdiction 
of  a  court  martial  in  the  case  put  by  the  above  question."  ^ 

56.  Lord  George  Sackville  was  eventually  found  guilty 
of  disobedience  of  orders,  and  adjudged  by  the  court  to  be 
"  unfit  to  serve  His  Majesty  in  any  military  capacity  what- 
ever." George  II.  hereupon  issued  a  very  severe  order  making 
known  this  sentence  *  to  the  army,  and  with  his  own  hand 
erased  his  name  from  the  roll  of  privy  councillors.  • 

57.  In  connection  with  this  subject  it  may  also  be  re- 
marked that  Lieutenant  James  Blake,  when  on  half-pay,  was 
tried  by  a  general  court  martial  assembled  on  the  30th  May, 
1805,  for  offences  committed  when  on  full  pay,'  and  was  sen- 
tenced to  be  cashiered,  which  sentence  was  approved  by  thie 
King  and  carried  into  effect :  he  was  described  in  the  charge 
as  on  half-pay  of  the  York  Rangers,  and  late  of  the  2nd  bat- 
talion 44th  regiment  of  foot.  It  may  be  right  to  observe,  that 
'  previous  to  arraignment,  the  prisoner  informed  the  court, 
that  it  never  having  been  notified  to  him  as  having  been  put 
on  the  half-pay  of  the  York  Rangers,  he  still  conceived  him- 
self a  lieutenant  in  the  2nd  battalion  44th  regiment,  and 
acknowledged  himself  subject  to  martial  law.'*     The  con- 


(1)  Extract  — Letter  dated  3rd 
March,  1760,  signed  by  the  then  judges. 

(2)  It  was  intimated  to  Lord  George, 
before  the  trial  was  ordered,  that  if  the 
sentence  were  death,  it  should  be  car- 
ried into  execution,  which,  after  the 
recent  example  of  Admiral  Byng,  he 


had  little  reason  to  doubt 

(3)  The  offences  of  which  Lieut. 
Blake  was  found  guilty,  were  com- 
mitted on  the  11th  May,  and  his  ex- 
change  tohalf-pay  was  dated  16th  May. 

(4)  Manuscript  copy  of  the  pro- 
ceedings of  the  trial. 
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ciirrence  or  acquiescence  of  the  prisoner,  could  not,  it  is  ^erompetenoe 
conceived,  affect  the  law  of  the  question,  or  the  jurisdiction  independent  of 
of  the  court;   an  individual,  if  not  answerable  before  it  ^nder  before  it. 
according  to  law,  could  not,  by  any  effort,  bring  himself 
within  its  influence. 

58.  The  persons  who  in  time  of  peace  are  amenable  to  Jarisdiction 
military  law,  and  in  a  position  to  commit  offences  cognizable 
by  courts  martial,  are  those  only  who  are  subject  to  the 
mutiny  act.     Formerly  the  mutiny  act  in  general  terms  pro- 
vided for  the  case  of  officers  and  soldiers,  and  by  a  decla- 
ratory enactment  Airther  particularized  certain  persons  as 
witMn  its  intent  and  meaning.     At  present,  and  since  1847, 
the  persons,  who  are  subject  to  the  act,  are  specified  in  the 
second  section,  which  enacts  that  all  the  provisions  of  the  offloen,  non- 
act  shall  apply  to  all  persons  who  are  or  shall  be  commis-  ofaoon.  and 
sioned  or  in  pay  as  an  officer,  or  who  are  or  shall  be  listed 
or  in  pay  as  a  non-commissioned  officer  or  soldier ;   to  all 
persons  employed  in  the  recruiting  service,  receiving  pay,  recruitinu, 
and  all  pensioners  receiving  allowances  in  respect  of  such  ser- 
vice, and  to  the  officers  and  soldiers  belonging  to  Her  Majesty's  in  the  Indian 
Indian  forces,  whilst  in  the  United  Kingdom;  to  persons  artuieiTand 
hired  to  be  employed  in  the  royal  artillery,  royal  engineers,  SSSS^and 
and  military  store  department,  and  to  master  gunners,  and  departments, 
conductors  of  stores ;  to  the  corps  of  royal  military  surveyors 
and  draftsmen ;  to  all  officers  and  persons  serving  on  the 
commissariat  staff,  or  in  the  commissariat  staff  corps,  or  in 
the  military  store  department,  and  to  persons  in  the  war 
department  who   are   or  shall   be   serving  with   any  part 
of  Her  Majesty's  army  at  home  or  abroad,  under  the  com- 
mand of  any  commissioned  officer ;  and  (subject  to  the  pro- 
visions of  the  6  &  7   Vict.  c.   95),  to  any  out-pensioners 
of  the  Boyal  Hospital,  Chelsea,  who  may  be  called  out  on 
duty  in  aid  of  the  civil  power,  or  for  muster  or  inspection, 
or  who  having  volunteered  their  services  for  that  purpose 
shall  be  kept  on  duty  in  any  fort,  town,  or  ccarrison ;  and  ^^  ci^n  officers 

11  1  T       .1  •    •!       /*»  111        only  when  their 

to  all   storekeepers  and  other   civil   omccrs   employed  by  stations  are  ,  ^ 

11  /•  !»  .       1      -r»  .  .  1    T  1       1      out  of  the  united 

or  under  the  secretary  01  state  lor  war  m  the  British  Islands  kingdom, 
or  at  foreign  stations.      It  will  be  remarked  that  persons  in 
the  war  department,  serving  under  the  command  of  a  com- 
missioned officer,  under  which  head  are  included  artificers 
of  different  descriptions,  as  collar-makers,  wheelers,  smiths. 
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and  militiunen, 
when  attached 
to  ref^meoU 
of  the  line. 


Signlflcatloii 
of  "  conimiiH 
vioaed ; " 


It  includes  all 
brevet  offioeni 
but  it  is 


a  question 
whether  half- 
pay  ofBcen 
are  included. 


Half.pay  offloen 
amenable  to 
arrest ;  but 


&C.9  frequently  attached  to  the  artillery  and  engineers,  are 
subject  to  the  mutiny  act  whether  serving  at  home  or  abroad, 
whereas  civil  officers  of  the  war  department  are  not  so  subject, 
unless  employed  out  of  the  United  Kingdom.  Volunteers  of 
the  regular  militia,  when  attached  to  regiments  of  the  line  to 
qualify  themselves  for  the  permanent  staff,  either  as  Serjeants 
or  drummers,  trumpeters  or  buglers,  are  "  under  the  com- 
mand of  the  officer  commanding  the  re^ment  of  the  line 
equally  with  the  soldiers  of  the  regiment,"  and  are  "  subject 
to  the  provisions  of  the  mutiny  act."' 

59.  Officers  on  half-pay  were  for  a  few  years  expressly 
mentioned  in  the  declaratory  clause,  but  this  specification 
of  them  was  afterwards  omitted,  and  previous  to  the  substi- 
tution of  "commissioned"  for  "mustered"  in  the  general 
description  in  the  mutiny  act  of  1786,  neither  brevet  officers 
nor  officers  on  half-pay  were  within  the  terms  of  the  act." 
The  description,  as  then  amended  and  as  it  now  stands,  un- 
questionably includes  all  officers  holding  brevet  commissions : 
Mr.  Tytler,  in  the  first  edition  of  his  Essay,  laid  it  down  that 
it  also  included  half-pay  officers ;  this  he  altered  in  his  revised 
edition,^  and  meanwhile  prefixed  a  "  material  correction  "  to 
the  former,  in  which  he  states  that  he  had  been  certified 
*^  that  in  framing  the  clause  of  the  mutiny  act  as  it  now 
stands,  by  which  all  officers,  commissioned  or  in  pay,  are 
declared  liable  to  its  authority,  it  was  not  the  intention  of 
the  legislature  to  include  officers  on  half-pay  in  that  descrip- 
tion ;  but  that  officers  holding  brevet  commissions,  without 
pay,  were  understood  to  be  included." 

60.  However  this  may  be,  it  is  certain  that  under  the  law 
as  it  then  stood,  officers  on  half-pay,  though  not  holding 
brevet  rank,  or  employed  on  the  staff,  have  been  deemed 
liable  to  military  arrest,  otherwise  than  with  respect  to  their 


(5)  25  &  26  Vict.  C.  80,  i.  7. 

(6)  Tae8day27th  April,  1785,  *the 
court  martial  appointed  to  try  Geaeral 
Boss,  met  agreeable  to  their  adjourn- 
ment, to  receire  the  opinion  of  the 
tweWe  jndgei  of  England,  on  the  point 
submitted  to  them,  via.  whether  Gene- 
ral Boss,  as  an  oflBcer  on  half-pay,  was 
subject  to  the  tribunal  of  a  court 
martial  ?  The  judges  gave  an  unani- 
mous opinion,  that  he  waa  not,  tu  an 
baff'p^  officer,  subject  to  mUitary  law. 


They  stated  their  answer  in  two  points, 
and  in  both  declared  it  as  their  opinion, 
that  neidier  his  warrant  as  a  general 
officer,  nor  his  annuity  of  half-pay, 
rendered  him  obnoxious  to  military 
trial.  In  consequence  of  this,  the 
general  was  discharged  from  the  cus- 
tody of  the  marshal,  and  the  court 
broke  up.* — Annual  HegiMter,  toI. 
xxvil  p.  230l 
(7)  Essay  on  Military  Law,  p.  1 12. 
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conduct  on  fiill-pay,  and  consequentlj  amenable,  it  might  be 
inferred,  to  military  law.  This  appears  by  the  orders  which 
promulgated  the  court  martial  on  Lieutenant  John  Mahon, 
who  was  found  guilty  of  striking  Lieutenant  Geagan,  half- 
pay  8th  West  India  regiment,  in  the  mess-room  of  the  de- 
tachment 9th  foot,  in  the  barracks  at  Mome  Bruce,  Dominica, 
on  the  night  of  the  3rd  July,  1819,  and  sentenced  to  be  dis- 
charged from  His  Majesty's  service.  He  was  recommended 
by  the  coiurt,  and  experienced  the  royal  clemency.  The 
Prince  Regent  was  at  the  same  time  pleased  to  command 
that  Lieutenant  Geagan  should  be  severely  reprimanded  for 
the  whole  of  his  conduct  in  the  different  stages  of  this  trans- 
action, and  **  that  his  deep  displeasure  should  be  expressed  at 
the  conduct  of  Captain  Ogle,  who  was  president  of  the  mess 
at  Mome  Bruce  when  this  affair  happened,  as  having  been 
grossly  negligent  of  his  duty,  in  not  interposing  his  authority 
on  that  occasion,  by  putting  the  parties  under  immediate 
arrest  \  thereby  effectually  preventing  ....  the  fatal  con- 
sequences which  might  have  ensued  to  Lieutenant  Mahon 
and  Lieutenant  Geagan  from  their  being  left  at  large."  ® 

6i.  The  substitution  of  "  commissioned"  for  "mustered,"  J^^^?J^,on 
referred  to  above,  gave  rise  to  much  discussion  in  both  houses  comiiMsioned 
of  parliament ;  and  the  debates  may  tend  to  show  the  intention 
with  which  the  alteration  was  introduced,  but  they  cannot 
decide  the  point  of  law.    It  does  not  appear  that  any  opinion 
of  high  legal  authority  has  subsequently  been  given  on  the 
question.     Whatever  may  be  the  true  construction  of  the  bvthearticiM 
mutiny  act,  it  would  seem, — so  lon^  as  the  mcidental  mention^  offlcen  an  not 

i*      li  y    ^p  1  /.I  .1  n  amenable  to 

of  oincers  on  nali-pay  stands  a  part  of  the  articles  of  war,  miiitaiy  law. 
as  at  present  worded, — that  the  articles  at  all  events  must 
be  taken  to  express  the  intention  of  the  sovereign  to  confine 
the  penalties  of  military  law  to  offences  committed  during 
actual  military  service.*® 

62.  Some  members,  who  took  part  in  the  debate,  expressed  Expediency  of 

^  Bubjecting 

(8)  G.  O^  No.  452.  and  arethemselves  ajneaad/c  to  military 

(9)  Art  War,   112,   in  specifying     law,  ALTHOUGH  on  the  half-pay  of 
the  officers  who  may  compose  a  dis-     their  regimental  rank.** 

trict  court  martial.    The  article  was         (10)  As  to  the  jarlsdiction  of  courts 

first  introduced  in  1829,  and  the  pro-  martial  in  the  case  of  offenders  who 

vjso  referred  to  has  heen  continued  hare  ceased  to  belong  to  the  serrice, 

without   alteration  — **  prorided  such  or  who  have  been  placed  on  half-pay 

officers"  i  e.,  of  the  general  staff  *<  are  —  See  §  52-57. 
in  the  receipt  of  full  pay  on  the  staff. 
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§  63. 


ofBocrs  on  taalf- 
II  ty  to  uiilituy 


"Lif«ted,or1n 
nay,"  compre- 
hends mantel  8 
of  liandB,  Ac, 
thouKh  not 


an  opinion,  that  hardship  and  injustice  to  officers  on  half-pay 
would  arise  by  subjecting  them  to  military  law  ;  but  when 
it  is  considered  that  officers  on  half-pay  are  subject  to  dis- 
mission by  order  of  the  sovereign,  it  will  be  admitted  that 
their  amenability  to  trial  must  be  held  as  an  advantage,  and 
their  actual  trial  a  boon,  rather  than  a  hardship.  The  Lord 
Chancellor  Thurlow  aptly  remarked,  during  the  course  of 
this  debate,  **  If  gentlemen  chose  to  have  the  advantage  of 
military  rank,  they  ought  to  hold  it  on  the  condition  of  being 
subject  to  military  law  ;  and  if  they  disliked  that  condition, 
they  might  ease  themselves  of  the  grievance,  by  resigning 
their  commissions.**  The  respectability  of  the.  army  would 
certainly  be  promoted  by  the  trial  and  consequent  dismission 
of  every  officer  who  conducted  himself  in  a  manner  deroga- 
tory to  his  profession ;  and,  as  on  an  officer's  resumption 
of  active  duties,  whether  by  a  new  commission  or  by  a  staff 
appointment,  the  commission  which  he  retains  on  half-pay 
is  that  alone  by  which  his  rank  in  the  army  is  ascertained, 
there  can  be  no  injustice,  but  a  positive  necessity,  one  would 
imagine,  for  rendering  an  officer  accountable  to  the  service 
for  his  conduct  on  half-pay.  The  exertion  of  the  royal  pre- 
rogative to  dispense  with  the  further  service  of  an  officer  on 
half-pay  is  seldom  resorted  to  but  in  very  aggravated  cases ; 
nor  can  it  be  wished  that  recourse  should  be  had  to  it  more 
frequently,  since  its  application  must  always  be  attended  by 
difficulty ;  the  delinquency  of  the  individual  being  judged 
by  reports,  and  not  by  judicial  enquiry. 

63.  The  words  **  listed  or  in  pay  as  a  non-commissioned 
officer  or  soldier,"  clearly  comprehend  masters  of  bands, 
schoolmasters,*   serjeant-armourers,   drummers,    boys,    and 


(1)  It  ia  no  longer  the  custom  to 
dispense  with  a  regular  attestation  in 
any  case;  armourer  Serjeants  are  en- 
listed for  general  seryice.  (Queen's 
Beg.  p.  143.) 

Trained  ''schoolmasters"  are  at- 
tested; hut,  when  appointed  to  regi- 
ments, the  usual  regimental  num^ 
is  dispensed  with  in  their  case. 
(War  Office,  19th  April,  1850.) 
First-class  schoolmasters  receive  a 
warrant  ih>m  the  secretary  at  war,  and 
rank  as  warrant  officers.  (War  Office 
Giro.  12th  June,  1864.)  The  following 
extract  from  instructions  issued  by 
direction  of  His  Grace  the  late  Duke 
of  Wellington,  is  inserted  in  the  Army 


School  Begulations,  which  took  effect 
from  the  1  st  July,  1 864(par.  14  )— "  The 
*'  schoolmaster,  when  attested  and  en- 
'*  listed  under  the  provisious  of  the 
''mutiny  act,  is  amenable  to  trial  for  all 
"offences  against  its  provisions;  but 
"considering  the  circumstances  attend- 
"  ing  the  education  and  position  of  the 
"  schoolmaster,  the  commander-in-chief 
"  desires  that  in  any  case  of  misconduct 
"  in  the  schoolmaster,  occasioning  his 
"being  placed  in  arrest  with  a  view  to 
"his  trial  by  court  martial,  the  facts  and 
"circumstances  of  the  case  may  be  re- 
"  ported  to  the  commander-in-chief  for 
"such  directions  as  he  shall  think  fit  to 
*'give." 
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Others,  who,  though  not  enlisted  or  attested,  are  in  the 
receipt  of  pay  as  non-commissioned  officers  and  soldiers,  as 
was  not  uncommonly  the  case  under  obsolete  regulations. 
Were  this  otherwise  doubtful,  it  would  be  evident  from  the 
decision  in  the  often-quoted  case  of  Serjeant  Grant,  who, 
though  not  enlistedy  but  being  in  pay  as  a  seijeant  in  the 
74th  regiment,  and  employed  on  the  recruiting  service,  was 
brought  to  a  general  court  martial  at  Chatham  on  the  2l8t 
March,  17  92,  found  guilty  of  having  promoted,and  having  been 
instrumental  towards,  the  enlisting  of  two  men  in  the  service 
of  the  East  India  Company,  knowing  them  to  be  deserters 
from  the  guards,  and  sentenced  to  be  reduced  to  the  ranks 
and  to  receive  1,000  lashes ;  and  who  thereupon  applied  to 
the  court  of  common  pleas,  for  a  writ  to  prohibit  the  execu- 
tion of  the  sentence.  In  remarking  on  the  refusal  of  a 
prohibition  in  this  case,  it  should  be  noticed,  that  a  parallel 
clause  to  that  in  the  second  section  of  the  present  mutiny 
act,  which  expressly  includes  "persons  employed  in  the 
recruiting  service,  receiving  pay  in  respect  of  such  service," 
did  not  then  exist.  It  is  also  to  be  collected  from  the  judg- 
ment of  the  court  and  the  remarks  of  the  chief-justice  (Lord 
Loughborough),  that  a  person  once  in  the  receipt  of  pay  as 
a  soldier,  must  serve  till  discharged,  or  till  the  completion  of 
the  period  of  his  engagement :  Serjeant  Grant,  though  not 
enlisted,  was  sentenced  "  to  serve  as  a  private  soldier  in  the 
ranks." 

64.  In  carrying  out  the  late  most  signal  improvements  in  but  does  not 
the  law  of  enlistment,  a  modification  of  the  general  terms  ftttostedr^ruits, 
"  listed  -or  in  pay  "  has  been  introduced  into  the  mutiny  act  reoeivt-dany 
The  forty-seventh  section  provides  that  "  No  recruit,  unless         ^^' 

he  shall  have  been  attested,  or  shall  have  received  pay  other 
than  enlisting  money,  shall  be  liable  to  be  tried  by  court 
martial."  Recniits  absconding  under  these  circumstances, 
are  punishable  as  "  rogues  and  vagabonds  "  by  two  justices  of 
the  peace. 

65.  Mr.  Tyder  in  some  measure  countenanced  the  opinion  Hembenof 
that  peers,  who  are  officers,  are  exempt  from  Irial  by  courts  commissioned 
martial,  and  extended  the  principle  to  members  of  either  iiaue'toi^est 
house  of  parliament,  by  assuming  that,  **  as  the  law  has  not 
expressly  warranted  the  suspension  of  parliamentary  privi- 
leges in  such   cases,  the   safest  course  seems  to   be,   that 
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S  66* 


Veen  in  Bngfbuid 
formerly  tried 
by  their  peers 
for  certain 
militanr  offences 
committed 
abroad. 


but  now  subject 
to  militai7  law 
on  othOT  or 


previously  to  the  arrest  of  anj  member,  in  order  to  trial  for 
a  military  crimen  notice  should  be  given  to  the  house  of 
which  he  is  a  member,  with  a  request  that,  for  the  sake  of 
public  justice,  they  should  consent  to  renounce  the  privilege 
in  that  instance,  in  so  far  as  the  body  of  parliament  is  con- 
cerned, as  the  individual  member  is  understood  to  have 
renounced  it  for  himself,  by  the  acceptance  of  a  military 
commission*'*  ■ 

66.  The  privilege  of  parliament,  however,  so  far  as  it 
concerns  the  peers,  had  been  the  subject  of  legislation  in 
many  of  the  earlier  mutiny  acts ;  the  1  Anne,  c.  16,  s.  42, 
runs  thus,'  **  Provided  also,  that  if  any  peer  of  this  reahn 
shall  commit  any  of  the  offences  aforesaid,  in  any  parts 
beyond  the  seas,  and  shall  not  have  been  tried  for  the  same 
by  martial  law,  and  after  his  return  into  this  realm  shall  be 
indicted  of  any  offence  hereby  declared  or  enacted  to  be 
treason  or  felony ;  that  then,  and  after  such  indictment,  he 
shall  have  his  trial  by  his  peer^  in  such  like  manner  and 
form  as  hath  been  accustomed."  It  may  fairly  be  inferred 
from  this  clause,  that  peers  were  subject  to  trials  by  courts 
martial  for  any  offence  beyond  the  seas,  as  other  officers  and 
soldiers;  and  secondly,  that  within  the  realm,  their  privilege 
only  availed  in  those  cases  where,  for  the  offences  declared 
to  be  treason  or  felony,  other  officers  and  soldiers  were  liable 
to  be  indicted  and  tried  in  the  ordinary  course  of  law.  The 
terms  of  the  mutiny  act — "  Any  person  commissioned  or  in 
pay  as  an  officer," —  must  necessarily  include  all  peers  and 
members  of  Parliament,  who  may  be  commissioned  or  in 
pay ;  and,  since  no  exception  to  the  general  enactment  now 
exists  (the  clause  referred  to,  relating  to  peers,  having  for  a 
series,  of  years  been  omitted,)  it  follows,  that  the  peers  and 
members  of  the  lower  house,  in  passing  the  statute  in  these 
general  terms,  have  waived  their  privilege^  so  far  as  it  might 


(2)  Essay  on  Military  Law,  p.  125. 

(3)  Similar  are  the  2  &  3  Anne,  c. 
20, 8. 42;  3  &  4  Anne,  c.  16,  s.  43;  &c., 
and  10  Anne,  c  13,  s.  65. 

(4)  In  point  of  fact  the  priTiIege 
from  arrest  does  not  extend  to  criminal 
cases;  but,  as  may  be  leamt  from  a 
more  recent  authority  —  May,  Law  of 
Parliament,  edit  1851,  p.  131,  "it 
has  been  usual  to  oommonicate  the 


cause  of  commitment  after  the  arrest, 
as  in  the  case  of  Lord  George  Gordon 
for  high  treason  in  1784,  and  Mr. 
Smith  O'Brien,  in  1848;"  and  in  the 
journals,  both  lords'  and  commons*, 
may  be  found  instances  where  a  similar 
course  has  been  obserred  with  respect 
to  members  who  haye  been  under  arrest 
in  order  to  trial  by  military  and  naral 
coorti  martial. 
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have  been  implicated  by  the  arrest  or  trial  of  indiyiduals. 
This  also  appears  from  the  proceedings  of  the  House  of 
Lords,  in  March  17499  when  an  ineffectual  attempt  was 
made  to  insert  a  clause  in  the  mutiny  act,  exempting  peers 
from  trial  by  courts  martial. 

67.  Every  officer  sentenced  to  be  kept  in  penal  servitude  Offlcem  an  not 
ceases  to  belong  to  Her  Majesty's  service  upon  the  confirm-  miutonr  law 
ation  of  the  sentence.^     But  soldiers^  whether  convicted  by  flrmationofthe 

^.   ,  ,       ,•  •    .,  ^  aentence  of  penal 

courts  martial,  or  by  the  civil  power,  are  not,  as  a  conse-  senritude, 
quence  of  a  sentence  of  penal  servitude,  discharged  from  the  oontinae  to 
service,  but  are  to  be  sent  to  a  prison  specially  appointed  for 
them.^ 

68.  Offenders  in  prison,  whether  under  sentence  of  court  SJbrouSrto^ 
martial,  or  otherwise,  are  amenable  to  justice.  When  it  prironi^***™* 
may  be  necessary  to  bring  to  trial  persons  who  may  be  pJ^Ji^'J"*^ 
detained  on  a  civil  or  criminal  process,  the  43  Geo.  HI.  c.  140,  JJ^rtJ^i^w . 
empowers  any  of  the  judges  of  the  courts  of  Westminster  to 

award  a  writ  of  habeas  carpus  for  bringing  up  any  prisoner 
for  trial  before  courts  martial  in  like  manner  as  they  award 
such  writs  to  bring  up  persons,  detained  in  jail,   before 
magistrates  or  courts  of  record.     In  the  case  of  a  prisoner 
undergoing  imprisonment  imder  the  sentence  of  a  court 
martial  in  any  public  prison  other  than  military  prisons,  an  inoommoDgaoifl, 
order  may  be   given  in  writing  for  such  prisoner  to  be 
delivered  over  to  military  custody  for  the  purpose  of  being 
brought  before  a  court  martial  for  tnal.^     When  confined  in  in  military 
a  military  prison,  the  general  or  other  officer  commanding  ^'"**°^ 
the  district,  &c.,  where  such  prison  may  be,  has  authority 
to  give  directions  for  this  purpose. 

69.  The  mutiny  act  extends  to  officers  and  soldiers  of  any  The  mutiny 
troops  raised  abroad,  being  mustered  and  in  pay,  and  they  fimdfSa  trocqpa. 
are  subject  to  its  provisions  and  to  the  articles  of  war  in  like 

manner  as  Her  Majesty's  other  forces.* 

70.  Militia,   and  yeomanry  or  volunteer  corps,  though  Mmtia» 
serving  and  in  pay,  are  not  amenable  to  the  provisions  of  the  Tohintoon. 
mutiny  act,  **  excepting  only  where  by  any  act  for  r^ulating  mutiny  act. 
the  said  forces  or  corps  the  provisions  contained  in  any  act 

(5)  Art  War,  20.  (I)  Secretary  at  war  to  generals  or 

(6)  Circ.     Mem.    Horse  Guards,     other  officers  commanding.  War  Office, 
2l8t  Febmary,  1861.  14th  July,  1847. 

(7)  Hut;.  Act,  sec  31. 
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§  71-72. 


Enrollodpcn- 
Hioiicra  or  local 
com  panics 


and  ofBoors 
appointed  to 
coiumand 
them,  are 


amenable  to 
military  law, 
when  on  duty, 
and  afUTwartu 
to  courts  martial 
for  one  year 
from  date  of 
offence. 


Soldiers  in  the 
Indian  army 
whilst  on 
pasaa^  home. 


for  punishing  mutiny  and  desertion  are  or  shall  be  speci- 
fically made  applicable  to  such  forces  or  corps.***' 

71.  The  Act  6  &  7  Vict.  c.  95  empowers  Her  Majesty  to 
order  out-pensioners  of  Chelsea  Hospital '  to  be  organized  as 
a  local  force  within  the  united  kingdom/  the  staff  officers 
of  pensioners  acting  as  commandants  of  local  companies  in 
default  of  any  special  provision  to  the  contrary ;  and  enables 
Her  Majesty  to  appoint  to  such  force  such  other  officers  and 
non-commissioned  officers  of  the  regular  forces  or  militia, 
whether  from  the  full  or  half-pay  or  from  the  pension  list,  and 
to  place  the  whole  or  any  part  of  the  force  under  the  command 
of  any  general  or  other  superior  officer  of  the  regular  forces,  and 
enacts  {sec.  6)  that  the  mutiny  act  and  articles  of  war,  then 
in  force,  shall  extend  to  such  pensioners,  when  called  out  or 
kept  on  duty,  and  to  the  officers  and  non-commissioned  officers 
appointed  to  command  them,  and  that  courts  martial  for  the 
trial  of  offences  committed  by  such  officers,  non-commissioned 
officers  and  pensioners  on  such  occasions  may  be  held,  and  the 
punishment  infficted  either  during  the  time  the  pensioners 
are  on  duty  or  at  any  time  within  twelve  calendar  months 
after  the  offence  shall  have  been  committed,  or  the  offender 
shall  have  been  apprehended.^ 

72.  Soldiers  in  the  Indian  army  entitled  to  be  sent  home, 
continue  subject  to  the  company's  mutiny  act  and  articles  of 
war  until  their  debarkation  in  Great  Britain  or  Ireland,  but 
the  Queen  is  empowered  to  provide  by  these  articles  for  the 
punishment  of  offences,  committed  by  such  soldiers  on  the 
voyage,  by  sentence  of  court  martial  under  the  Mutiny  Act 
and  the  Articles  of  War,  and  Her  Majesty  is  pleased  to  direct 
that  for  the  purpose  of  such  court  martial  and  punishment, 
they  shall  be  considered  as  belonging  to  any  regiment  which 
the  adjutant  general  shall  appoint  for  that  purpose.^ 

spection,  do  not  contemplate  a  staff 
officer's  resorting  to  a  court  martial, 
without  a  previous  report  of  the  case 
to  the  secretary  at  war,  through  the 
superintendent  of  pensioners,  except 
in  case  an  enrolled  pensioner,  actuidly 
called  out  on  duty  under  arms  in  aid 
of  the  ciyil  power,  should  conduct  him- 
self in  a  manner  so  violent  and  in- 
subordinate as  to  render  an  immediate 
example  necessary. 

(6)  20  &  21  Vict.  c.  66, 8.  64.     Art. 
War  (E.LC.  Troops),  130. 


(2)  Mut.  Act,  sec.  4. 

(3)  Extended  to  out-pensioners  of 
Greenwich  Hospital,  who  have  served 
in  the  marines,  by  9  &  10  Vict.  c.  8, 
and  to  pensioners  of  the  East  India 
land  forces  by  11  &  12  Vict.  c.  84. 

(4)  Extended  to  colonies  by  10  & 
1 1  Vict.  c.  54. 

(5)  The  regulations  made  by  the 
secretary  at  war,  under  the  powers 
conferred  by  the  act,  and  establishing 
fines  and  penalties  for  absence  from, 
and  misconduct  during,  muster  or  in- 


the  camp. 
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73.  To  the  description  of  persons^  who  are  subject  to  the  The  proviaions 
mutmy  act  and  to  trial  by  courts   martial  by  the  express  ?awdonot 
provision  of  the  mutiny  act  or  other  statute,  may  be  added  fouowersof 
persons  coming  imder  the  denomination  of  followers  ^  of  the 
army  in  the  field ;  who,  though  neither  enlisted  nor  in  pay, 
have  ever  been  subject  to  orders  according  to  the  rules  and 
discipline  of  war,  and  whether  temporarily  or  permanently 
attached  to,  or  momentarily  and  accidentally  connected  with, 
an  army  in  the  field,  or  on  the  line  of  march,  are  liable,  by 
order  of  the  commander  of  the  forces,  to  trial  by  courts 
martial.     The  campugns  in  the  Peninsula  afford  examples 
of  the  trial,    conviction,   and  punishment,  in   some   cases 
capitally,  of  civilians,  both  men  and  women,  British  subjects, 
foreigners  and  natives  of  the  coimtry. 

74.  With  reference  to  this  extended  jurisdiction  of  courts 
martial,  it  is  particularly  tp  be  observed,  that  though  courts 
martial,  sitting  in  default  of  a  competent  civil  judicature,  are 
boimd,  by  the  express  terms  of  the  article  imder  which  they 
are  held,  to  recognize  such  crimes  only  as  are  punishable  by 
a  court  of  ordinary  criminal  jurisdiction  in  England,  and  to 
apply  to  them  such  punishments  alone,  as  by  such  laws  are 
sanctioned ;  yet  this  limitation  does  not  apply  to  the  trial  of 
followers  of  the  army,  which  would  now  be  held  by  order  of 
a  commander  of  an  army  in  the  field,  by  virtue  of  the  dis- 
cretionary power  vested  in  him  by  the  hundred  and  sixty- 
seventh  article  of  war,  and  which  were  formerly  held  under 
the  third  article  of  the  twenty-fourth  section ;  the  persons 
described  in  which  were  expressly  "  subject  to  orders  accord- 
ing to  the  rules  and  discipline  of  war,"  and  were  thereby 
necessarily  liable  to  military  punishment  for  any  breach  of 
good  order,  whether  as  afiecting  the  discipline  of  the  army, 
or  the  private  rights  of  iudividuals. 

75.  A  very  conftised  apprehension  has  been  entertained 
respecting  the  operation  of  the  third  and  fourth  articles  of 
the  twenty-fourth  section  of  the  old  articles  of  war ;  they 
have  been  by  some  most  unaccountablv  blended  together, 
when,  in  effect,  they  are  directly  the  reverse  of  each  other.* 

(7)  Qneeo's  Reg.  p.  287.  and  Jose  Antenosa  (page  700).    The 

(8)  Mr.  Samuel,  in  his  commentary  court  for  the  trial  of  these  persons, 
on  the  Articles  of  War,  has  failed  to  not  being  held  by  virtue  of  the  4th 
make  a  very  obvious  distinction,  when  art.  24th  sec.,  was  not  limited  to  pnn- 
referriog  to  the  case  of  Jose  Bernados  ishroents  known  to  the  common  and 
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JUHI8DICTION  OP  COURTS  MARTIAL.  §  76-77. 


Where  coarts 
of  British  civil 
Judicature  arc 
not  in  force, 
courts  martial 
supply  their 
place  for  the 
trial  of  soldiers. 


76.  These  articles  are  literally  obsolete,  but  as  to  their 
effect  they  are  preserved  in  the  hundred  and  sixty-seventh 
and  the  hundred  and  forty-seventh  articles.  The  third 
article  applied  to  retainers  of  a  camp,  and  to  all  persons 
whatsoever  serving  in  the  field,  where  it  would  often  be 
impracticable  to  carry  into  effect  the  minor  punishments 
dictated  by  English  law,  and  rendered  persons,  not  otherwise 
amenable  to  military  law,  subject  for  the  time  to  its  control. 
The  fourth  article,  referring  only  to  persons  forming  an 
integral  part  of  the  army,  applied  to  time  of  peace  or 
inactivity ;  it  was  in  this  respect  similar  in  effect  to  the 
present  hundred  and  thirtieth  article,  which  provides  for 
the  trial  by  courts  martial  of  such  persons,  when  accused  of 
civil  offences  in  places  beyond  the  seas,  where  there  may  be 
no  competent  civil  judicature. 

77.  The  sovereign,  by  the  exercise  of  the  royal  pre- 
rogative (as  evinced  in  the  article  extending  the  jurisdiction 
of  courts  martial),  bs  well  of  the  chief  civil  magistrate  as  of 
the  superior  or  the  military  state,  by  substituting  a  military 
for  a  civil  court,  makes  no  alteration  as  to  English  law,  but 
simply  in  the  channel  of  dispensing  it, —  neither  suspends, 
supersedes,  nor  displaces  it,  but  provides  for  the  trial  of 
offences ;  and,  previous  to  the  modification  of  this  article, 
which  will  be  presently  adverted  to,  preserved  to  the  military, 
when  serving  in  foreign  parts,  where  our  laws  do  not  extend 
propria  vigore,  the  inestimable  privilege  of  trial  by  the  laws 
of  their  country.  A  court  martial,  assembled  under  this 
article,  ceases  to  be  infiuenced  by  the  authorities  which 
ordinarily  guide  it ;  the  mutiny  act,  the  articles  of  war,  the 
general  regulations  for  the  army,  are  no  longer  the  text  books 
by  which  to  ascertain  offence ;  they  are  only  to  be  resorted 
to  as  affecting  the  constitution  of  the  court,  and  the  manner 
in  which  its  proceedings  are  conducted ;  the  article  in  ques- 
tion extending  its  competence  to  all  crimes  punishable  by 
ordinary  courts  in  England,  and  confining  its  award  to 
sentences  in  conformity  to  English  law.^     Its  jurisdiction  is 


Btatate  law  of  England  ;  but,  by  the 
3rd  art.  (under  which  it  was  held), 
was  bonnd  to  proceed  according  to 
the  rules  and  discipline  of  war,  which 
hare  immemorially  sanctioned  either 
capital  or  corporal  punishment  as  ap- 


plicable to  plundering,  or  ofFences 
against  members  of  the  army,  or  in- 
habitants of  the  country  in  which  the 
army  may  be  actively  employed. 

(9)    Gunner  John  Suddis,  B.A., 
having  been  sentenced  to  be  trans- 
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essentially  civile  the  offences  brought  within  its  cognizance  SupremMy  of 
haying  no  connection  with  militaiy  discipline,  the  punish-  ciWiTudioature. 
ment  awarded  by  it  being  exclusively  those  known  to  the 
common  and  statute  law,  and  the  soldier  himself,  thus 
especially  rendered  amenable  to  it,  appearing  before  the  court 
rather  as  a  citizen  than  a  soldier.  In  England,  the  delinquen-^ 
cies  of  soldiers  are  not  necessarily  tried,  as  in  most  coimtries 
of  Europe,  by  military  law.  Where  they  are  ordinary 
offences  against  the  civil  peace,  they  are  triable  by  the 
common  law  courts,  the  mutiny  act  having  wisely  declared 
the  supremacy  of  the  ordinary  course  of  law,  within  the  realm, 
and  requiring  commanding  o£Scers  to  deliver  over  to  the  civil 
magistrate,  on  application  being  made  for  that  purpose, 
officers  or  soldiers  accused  of  such  offences,  under  asunmiary 
and  severe  penalty  for  any  wilful  infraction  of  the  law.'® 

78.  The  alteration  in  the  article  of  war,  to  which  allusion  soidien  once 
has  been  made,  is  very  important,  and  essentially  affects  the  tish  law  oiUy?' 
rights  of  every  British  soldier.     Previous  to  the  year  1832, 

it  was  provided  that  "  any  officer  or  soldier  accused  of  any 
capital  or  other  crime  punishable  by  the  known  laws  of  the 
land,  but  who  may  be  serving  in  Gibraltar,  or  in  any  place 
beyond  seas  where  there  is  no  form  of  our  civil  judicature  in 
force y  should  be  tried  by  a  general  court  martial,  and  if  found 
guilty,  should  suffer  death,  or  such  other  punishment  as  by 
the  sentence  of  such  general  court  martial  may  be  awarded ; 
such  sentence,  nevertheless,  to  be  in  conformity  to  the  com- 
mon and  statute  law  of  England." ' 

79.  That  "  our  civil  judicature  "  could  apply  only  to  civil 

judicatures  similar,  or  analogous,  to  those  of  the  kingdoms  of 

England,  Scotland,  and  Ireland,  there  can  be  no  doubt,  since 

it  was  the  sense  in  which  the  article  had  been  received  and 

applied ;  it  effectually  secured  a  British  soldier,  when  called 

beyond  seas,  in  the  execution  of  his  duty,  from  trial  by  any 

ported  by  a  general  coart  martial,  held  the  King's  declaration  of  the  meaning  of 
at  Gibraltar  on  the  19th  Maj,  1800,     the  article,  communicated  in  a  circi3ar 


the  question  was  argued  before  the  letter,  dated  12th  Dec.,  1807,  from 
Court  of  King's  Bench,  whether  under  the  Duke  of  York  to  general  officers 
Uie  then  article,  which  authorized  pun-     commanding  on  foreign  stations,  until 


ishment  **  according  to  the  nature  and  1830  effected  coUateritllj  that,  which 

degree  of  the  offence,"  the  sentence  has  been  done  since  then  bj  the  article 

was  necessarily  regulated  by  the  law  itself  in  express  terms,  and  restricted 

of  England.     The  only  two  judges  the  punishment  of  crime  to  the  limits 

who  adverted  to  this  point  decidedly  of  the  common  and  statute  law. 
gare  their  opinion  that  such  adherence         (10)  Mut.  Act,  sec.  76. 
was  not  necessary-,  but  subsequently,         (I)  Articles  of  1831,  Art.  102. 
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§79. 


now  subject  to 
any  judicature 
utider  the 


authority  of 
r  Miyesty. 


Her] 


judicature  but  one  assimilated  to  a  British  court  of  justice. 
It  has,  however,  been  deemed  expedient  to  limit  the  operation 
of  this  equitable  provision  to  places  where  there  may  be 
no  civil  judicature  in  force  by  the  appointment  or  under  the 
authority  of  Her  Majesty  ;  ("  by  our  appointment  or  under 
our  authority;")  a  soldier,  therefore,  accused  of  civil  crime, 
serving  in  any  place  beyond  the  seas,  where  there  is  no  form 
of  British  civil  judicature,  is  precluded  from  claiming  to  be 
tried  by  a  court  martial  and  according  to  the  law  of  England, 
if  there  be  any  court  of  civil  judicature  in  force,  under  the 
authority  of  Her  Majesty,  which  may  not  declare  itself 
incompetent  to  try  him.*     Such  court  may  be  absolutely 


(2)  In  the  first  edition,  the  aothor, 
ftt  some  length,  bad  given  his  opinion 
of  the  importance  and  ralue  of  the 
then  article  of  war,  which  secured  a 
British  soldier,  accascd  of  crime,  from 
trial  by  any  biws  bat  British.  Althonjjrh 
his  remarks  are  not  directly  applicable 
to  the  qaestion,  as  it  now  stands,  yet 
reprodacing  a  part  of  them  may  be 
excnsed,  if  they  tend  to  preserve  the 
n>collection  of  rights  of  which  the 
British  soldier  has  been  deprived.  Ho 
observed  that  **  Though  the  supremacy 
of  the  English  law  is  nndoubted,  and 
though  every  soldier  has  a  common 
interest  with  his  fellow  citizen  to  main- 
tain its  superiority  and  integrity,  yet 
it  would  be  lamentable  indeed,  if,  by 
the  perversion  of  the  reasoning  which 
led  to  this  desirable  result  in  Enorland 
and  in  such  colonies  as  are  guided  by 
her  laws,  the  British  were  the  only 
soldier  belonging  to  the  several  states 
in  Europe,  who  was  subjected  to  any 
code  of  foreign  law,  obtiiining  in  the 
country,  to  which  his  duty  and  the 
orders  of  his  sovereign  might  acci- 
dentally call  him.  No  parallel  can  be 
drawn,  as  none  exists,  between  an 
English  subject  spontaneously  placing 
himself  under  laws,  the  protection  of 
which  he  seeks,  and  a  soldier,  in  the 
course  of  duty,  serving  under  the 
col  >ur8  of  his  king  and  country.  An* 
Englishman,  on  assuming  the  military 
garb,  though  he  incurs  the  responsibi- 
lities and  duties  of  a  soldier,  does  not 
divest  himself  of  the  privileges  of  a 
Briton,  the  greatest  of  which  is  trial 
by  jury  and  by  the  laws  of  his  country 
on  the  alleged  infraction  of  any  part 
of  them.  The  flag  under  which  he 
serves  guarantees  the  continuance  of 


those  privileges,  when  ordered  to  places 
where  foreign  law  prevails,  to  an  ex- 
tent which  cannot  be  possessed  by  an 
individual  voluntarily,  and  with  a  pri- 
vate object,  removing  himself  from  the 
sphere  of  British  law.  Individuals 
are  neccbsarily  obnoxious  to  the  laws 
of  the  country  in  which  they  may  re- 
side ;  but,  as  it  is  a  peculiarity  of 
English  law  that  soldiers  should  he 
amenable  to  civil  courts  of  judicature, 
it  is  surely  no  injustice  to  colonies  or 
dependencies,  annexed  or  ceded  to  the 
dominions  of  His  Majesty,  under  the 
stipulation  that  they  should  enjoy  their 
own  laws,  that  this  peculiarity  of  Eng- 
lish law  should  not  be  grafted  on 
theirs.  By  long  usage,  it  has  become 
a  part  and  parcel  of  the  law  of  every 
country  in  Europe,  except  England, 
that  soldiers  should  be  amenable  to 
their  own  peculiar  tribunals  only,  when 
criminally  charged  for  civil  crime.  It 
is  then  but  acting  up  to  the  very  terms 
of  a  treaty  to  except  British  soldiera 
from  the  jurisdiction  of  the  civil  courts, 
to  which  soldiersunder  the  laws  in  force 
previous  to  such  treaty  were  not  liuble. 
"  It  must  be  granted,  as  an  abstract 
principle,  that  it  is  essential  to  the 
civil  freedom  and  welfare  of  a  com- 
munity, that  it  should  possests  the 
power  of  trying  and  puninhing,  by 
its  own  laws,  all  ofFcnces  committed 
against  the  public  peace  or  social  order. 
It  may,  therefore,  be  assumed  to  be  an 
inherent  right  in  all  free  states,  that 
persons  within  their  territories  should 
be  subject  to  their  laws ;  but  in  the 
instance  of  soldien  holding  possession 
of  a  country  governed  by  a  different 
system  and  code  of  law  from  that  pre- 
vailing in  their  own,  an  exception  must 
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unknown  and  in  opposition  to  the  English  constitution,  and 
may  consequently  dispense  law  or  apply  punishments  at 
variance  with  English  law.  A  British  officer  and  soldier  is 
now  exposed  to  any  form  of  trial,  even  to  the  question,  and 
to  any  penalties,  which  may  be  awarded  by  an  arbitrary 
and  foreign  magistrate;  the  only  condition  is,  that  such 
judicature  be  appointed  by,  or  under,  the  authority  of  Her 
Majesty. 

80.  On  the  surrender  of  a  colony,  good  policy  prescribes  impolicy  of 
that  the  civil  courts  and  magistracy  should  be  reestablished  latfon?  "'^^ 
as  speedily  as  possible,  and  a  few  weeks,  if  not  days,  are  ordi- 
narily sufficient  for  these  purposes ;  such  civil  judicature, 
then,  if  not  in  every  sense  in  force  by  the  appointment  of 
Her  Majesty,  is  clearly  so,  UTuikr  Her  Majesty's  authority, 
and  consequently,  by  the  articles  of  war  as  altered,  is  ren- 
dered a  competent  judicature  for  the  trial  of  a  British 
soldier.  The  article  of  war  in  effect  declares  that  a  soldier 
shall  be  subject  to  any  judicature,  be  it  French,  Spanish, 
Portuguese  or  Algerine  which  may  be  in  force  "  under  the 
authority  **  of  Her  Majesty,  although  the  judges  who  compose 
it  shall,  but  the  week  before,  have  been  reduced  to  the 

be  admitted  ;  for  it  most  be  borne  in  To  effectuate  the  last  of  these  objects, 

mind,  that  soldiers  constitate  in  them-  military  discipline  may  be   deemed 

selves  a  distinct  and  separate  comma-  8u£Bcient.   On  the  other  hand,  a  prince 

nitj,  acting  together,  not  for  priTate,  is  obliged,  by  common  justice  and  a 

but  for  public  ends,  and  subject  only  becoming  deference  to  his  own  dignity, 

(exclusive  of  their  civil  and  natural  to  maintain  the  civil  rights  and  privi- 

obligation  to  their  country)  to  the  will  leges  of  his  soldiers.    Neither  reason 

of  the  prince  for  whose  service  they  nor  justice  requires  that  a  sovereign 

are  engaged.     If  then  the  state  in  should  delegate  to  courts  of  judicature, 

question  claim  the  right  of  exercising  at  variance  with  those  established  in 

jurisdiction  over  soldiers,  to  whom  its  his  own  country,  and  administered  by 

protection  is  entrusted,  it  must  be  on  magistrates  ignorant  of  the  rights  and 

the  ground  of  special  compact  with  privileges  of  his  people,  the  power  of 

the  power  whose  sovereignty  it  ac-  punishing  them,  or  such  of  them  as 

knowledges.  The  enquiry  then  resolves  may  have  been  brought  within  the  or- 

itself  into  the  question.  Does  a  prince,  dinary  limits  of  their  jurisdiction,  not 

by  refusing  such  privilege  to  a  state  by  private  interest  or  inclination,  but 

under  his  protection,  commit  an  act  of  by  obedience  to  hb  commands.    Had 

injustice  ?    In  answering  this  question,  a  soldier  been  subject  to  every  code  of 

the  duty  of  the  prince  must  be  con-  civil  jurisprudence,  obtaining  in  colo* 

■idered,  as  it  relates  not  only  to  the  nies  under  the  protection  of  the  British 

country,  but  to  the  soldier.    Both  have  flag,  six  months'  service  in  the  West 

claims  on  his  justice ;  both  have  rights  Indies,  during  the  late  war,  might  have 

which  he  is  called  on  to  respect.    To  subjected  him  to  almost  every  code 

the  country,  he  grants  the  free  enjoy-  Imown   to  the  several  kingdoms  of 

ment  of  its  own  laws,  protection  from  Europe."  —  First  editUm^  (1830)  pp. 

foreign  invasion,  and  security  fh>m  ag-  23-32. 
gression  by  the  soldiers  in  his  service.  ^ 
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Impolicy  of        subjection  of  the  crown  by  the  arms  of  the  very  men  who 

existing  regu-  •'    ,  ,  .  ,  ,...,..  rra        •  t  x» 

lations.  are  thus  subjected  to  their  jurisdiction.     Inc  impolicy  ot 

rendering  a  soldier  amenable  to  a  foreign  magistracy,  and  to 
hiws  at  variance  with  those  of  his  coimtry,  may  be  more 
observable,  if  it  be  supposed  that  the  judicature,  to  which  the 
soldier  is  rendered  responsible,  has  been  recently  reduced  to 
the  subjection  of  the  crown ;  but  it  is  not  the  less  unjust 
that  a  British  soldier,  serving  under  the  British  flag,  and  in 
defence  of  the  laws  and  interests  of  his  country,  should, 
after  the  lapse  of  any  period,  be  subject  to  any  laws  but 
British.  K  a  colony  be  permitted  to  retain  its  foreign  form 
of  judicature,  in  deference  to  the  prejudices  of  its  people,  the 
English  soldier  ought,  as  heretofore,  to  be  exempt  from  the 
operation  of  such  laws,  so  long  as  his  residence  in  such 
colony  be  in  the  course  of  duty ;  if,  on  the  other  hand,  a 
colony  adopt  English  law ;  if  the  trial  be  by  jury,  and  in  the 
English  language,  such  colonists,  being  admitted  to  the  rights 
of  citizenship,  may  be  deemed  eligible,  as  magistrates  or  jury, 
to  decide  a  question  in  which  the  rights  of  a  Briton  may  be 
involved.  It  is  surely  anomalous  to  witness  a  British  soldier, 
in  the  British  uniform,  serving  under  the  flag  which  affords 
protection  to,  or  secures  the  obedience  of,  a  colony,  pleading 
through  an  interpreter  in  the  French  or  other  foreign  lan- 
guage ;  and  if  not  submitted  to  the  actual  torture,  yet 
importuned  with  questions,  contrary  to  the  spirit  of  all 
British  law,  by  which  to  extort  such  replies  as  may  excuse  a 
decision  of  guilt 

8 1.  M.  Dupin,  who  wrote  with  much  accuracy  upon  the 
military  force  of  Great  Britain,  well  observed :  "  Le  gou- 
vernement  britannique  a  trouv^  le  secret  de  constituer  une 
arm^e  redoubtable  seulement  aux  peuples  Strangers,  et  qui 
regarde,  comme  une  partie  de  sa  gloire,  I'ob^issance  si 
Tautoritfi  civile  de  sa  patrie "...."  aussi,  malgr^  les 
dfclamations  des  demagogues  et  des  pretendus  r^formateurs 
radicaux,  qui  cherchent  k  renverser  la  constitution,  les 
citoyens  les  plus  jaloux  de  leur  liberty  ne  craignent  point 
I'arm^e  anglaise,  telle  qu'elle  est  maintenant  organisee.*'  * 

82.  It  is  indeed  true,  that  a  British  soldier  feels  it  both 

(3)  Dapin,  Voyage  dans  la  Orande  Bretagne,  &c.,  Force  Militaire,  toI.  2, 
pp.  35-40. 
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his  pride  and  his  duty  to  maintain  the  integrity,  and  submit 
to  the  operation  of  the  institutions  of  his  country ;  but  why 
does  he  so  venerate  her  laws  ?  It  is  that  he  believes  them 
to  be  superior  to  all  others,  to  be  more  conducive  to  real 
liberty,  to  control  the  vicious  with  the  least  restraint  upon 
the  well  conducted,  to  afford  the  fairest  trial  to  the  accused, 
and  to  offer  the  most  effectual  remedy  for  restoring  to  liberty 
him  who  may  be  imjustly  subject  to  restraint.  Moreover, 
they  are  the  laws  which  from  his  infancy  he  has  been  tutored 
to  respect,  and  in  favour  of  which  his  prejudice  is  engaged. 
Can  it  therefore,  I  would  ask,  be  good  policy  to  render  a 
British  soldier  indifferent  to  every  form  of  civil  jurisdiction, 
by  subjecting  him  to  all  ?  If  it  were  designed  to  prepare  an 
army  for  the  subversion  of  the  laws,  the  civil  authorities,  and 
constitution  of  our  country,  and  to  meet  the  views  of  those 
men,  whom  M.  Dupin  designates  as  demagogues  and  pre- 
tended radical  reformers,  could  a  better  plan  be  devised,  or 
one  more  suited  to  the  end,  than  to  subject  British  soldiers 
to  various  codes  of  foreign  law  and  various  foreign  judicatures  ? 
Is  it  not  a  natural  result,  that  the  soldier  should  speedily 
^come  indifferent  to  the  preservation  of  institutions  from 
which,  by  the  policy  of  his  country,  he  has  ceased  to  derive 
advantage,  except  for  the  limited  periods  during  which  he 
may  serve  at  home  ?  Can  interest  actuate  him  to  desire  the 
preservation  of  laws,  from  a  participation  in  which,  for  the 
greater  part  of  his  life,  he  is  cut  off  in  deference  to  the  pre- 
judice of  foreigners  ?  Must  he  not  be  convinced  that,  in  the 
estimation  of  the  government,  the  boasted  superiority  of 
British  law  is  but  ideal,  or  that  his  birth-right  to  be  tried  by 
those  laws,  has  been  sacrificed  to  tiie  expediency  of  gratifying 
newly-acquired  colonies  ?  Bespect  for  the  civil  authorities 
of  his  country  is  at  present  characteristic  of  the  British 
soldier :  can  that  feeling  be  perpetuated  If  he  become  in- 
different to  the  laws  of  Great  Britain?  Should  he  still 
retain  a  prejudice  in  favour  of  its  institutions,  will  he  not 
eventually  feel  jealous  of  privileges  from  which  he  is  cut  off, 
and  is  it  nota  consequent  that  he  should,  with  less  reluctance, 
lend  his  aid  to  the  subversion  or  annihilation  of  the  objects  of 
his  jealousy  ?  M.  Dupin  said  rightiy ,  that  a  part  of  the  glory 
of  a  British  soldier  consists  in  obedience  to  the  civil  autho- 
rities of  his  country  ;  but  the  soldier  can  never  be  convinced 

D  2 
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that  his  glory  or  his  honour  is  concerned  in  any  obedience 
claimed  for  a  foreign  judicature.  His  feelings,  as  a  soldier, 
will  indeed  lead  him  to  submit,  where  submission  is  required 
by  his  military  superior,  but  he  will  do  so  sullenly,  and  under 
the  impression  that  the  ties  of  military  discipline  have  been 
perverted  to  depriye  him  of  his  birth-right 
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LAWS,  BULES,  REGULATIONS,  AND   CUSTOMS,    CONNECTED 
WITH  THE  ADMINISTRATION  OF  MILITARY  LAW. 

83.  Courts  Martial  are  regulated  by  the  mutiiiy  act  Written  law  of 
and  the  articles  of  war,  and  by  the  general  orders  of  the  sove- 
reign relating  thereto,  and  extant  at  the  time ;  their  practice 

is  moreover  regulated,  in  points  where  the  written  law  is 
silent,  and  chiefly,  as  affects  the  form  adhered  to,  by  the 
custom  of  war :  by  which  expression,  as  here  applied,  must  and  custom  for 
be  understood  the  customs  and  usages  of  the  British  army.  ^       ^ 

84.  The  mutiny  act  takes  effect  and  continues  in  force,  Themntiinract 
within  Great  Britain,  from  the  twenty-fifth  of  April  of  one  force 

year  to  the  same  date  in  the  following  year ;  in  Ireland, 

Jersey,  Guernsey,  Aldemey,  Sark  and  Man,  from  and  to  the 

first  of  May ;  in  Gibraltar  and  the  Mediterranean,  Spain  and  between  certain 

Portugal,  from  and  to  the  first  of  August ;  in  all  other  parts  home  Md 

of  Europe  where  Her  Majesty's  forces  may  be  serving,  in 

the  West  Indies  and  America,  from  and  to  the  first  of 

September ;  at  the  Cape  of  Good  Hope,  the  Isle  of  France  or  abrowi 

and  its  dependencies,  St.  Helena,  and  the  western  coast  of  enoe  to  these 

Africa,  from  and  to  the  first  of  January ;  in  aU  other  places,  lia^in'geuc- 

fix)m  the  first  of  February  of  one  year  to  the  same  date  in      ^    '** 

the  ensuing  year ;  but  notwithstanding  these  specifiied  dates, 

by  a  provision  first  introduced  into  the  mutiny  act  of  1829, 

it  becomes  and  is  in  full  force  beyond  the  seas  from  and  after 

its  receipt  and  promulgation  in  general  orders.^ 

85.  The  articles  of  war  continue  in  force  from  their  Hie  articles  of 
receipt  and  publication,  until  revoked  or  superseded  by  ^*'*"  °  **"* 
others.     Her  Majesty  afiSxes  her  royal  signature  to  these 

rules  and  articles,  without  the  superscription  of  a  date,  and  •^^^^^^^^'^ 
thus  authenticated,  and  printed  by  the  Queen's  printer,  they 
are  published  by  Her  Majesty's  command  for  the  better 

(1)  Mut.  Act,  sec.  89.  CircuUr,  War  Office,  8th  April,  1829. 
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Their  oontimi- 
tnoe  not  do- 
pendent  on 
that  of  mutiny 
■ct. 


BttppoaedcMe: 
the  mutiny  act 
having  expirod ; 


new  mutiny  act 
not  received 
before  expiration 
of  old  one : 


consent  of  par- 


government  of  all  her  forces  ^om  a  certain  day  expressed  in 
the  title. 

86.  Their  annexation  to  the  mutiny  act,  in  the  form  to 
which  military  men  are  accustomed,  is  for  their  convenience, 
and  to  facilitate  reference.  They  are  not  essentially  in- 
separable. The  mutiny  act  of  1831,  expiring  in  the  United 
Kingdom  on  the  24th  March,  1832,  was,  by  an  act  of  parlia- 
ment of  that  date,  continued  for  one  month  at  the  several 
stations  respectively.  The  articles  of  war  were  not  again 
published  to  the  army,  but  continued  in  force  without  any- 
express  declaration  of  His  Majesty.  General  officers  in 
command  were  informed,  by  letter  from  the  adjutant  general, 
that  an'  act  had  passed  for  continuing  the  mutiny  act  for  one 
month,  up  to  which  period  the  court  martial  warrant  in  their 
possession  would  remain  in  force ;  but  no  mention  was  made 
of  the  articles  of  war,  nor  was  this  act  ever  communicated 
to  the  army. 

87.  The  question  has  been  mooted :  Were  the  mutiny  act 
permitted  by  inadvertence  to  expire,  would  the  articles  of 
war  expire  also,  and  the  army  be  ipso  facto  disembodied?  or, 
would  the  articles  still  be  obligatory  on  the  forces  of  the 
Crown,  and  the  individuals  composing  the  army  be  bound 
to  serve  till  regularly  discharged? 

88.  The  case  has  also  been  put:  Were  the  new  mutiny 
act  not  to  be  received,  or  the  passing  of  it  known,  at  a 
station,  at  the  period  when  the  old  one  expires ;  are  the 
articles  of  war  in  consequence  inoperative,  and  the  supreme 
military  authority  without  the  power  of  enforcing  discipline  ? 

^9*  The  latter  question  is  one  of  moment  to  practical  men 

to  officers  who  are  responsible  for  the  discipline  of  the 

^<>P8   under  their  orders,    the    case    having  frequently 

•f>!^        ^-broad  in  former  years,  and  having  happened' 

m  t^^    ^^   United   Kingdom   since  the  provisions  of  the 

resBrJ    ^^*^   as    to  its   duration,  have   been  modified,  as 

^8  places  beyond  the  seas. 

oir  William  Blackstone  lays  it  down  as  the  law,  that 


(2)  2  w^n,   . 

(3)  ThI        **»«•  18- 
^?ngla^5^««ny  act  of  1831  expired 

^^  '*«t  dav^l?»«  Channel  Islands  on 

'^'»'ijauin/.?l^^*t  month.  The  act  for 

«  »«i«  mutiny  act  is  dated  the 


24th  March;  and  was  commanicated  to 
the  army,  by  letter  from  the  adjutant 
general,  on  the  2nd  April.  Both  in 
England  and  Ireland  the  troops,  there- 
fore, were  for  all  practical  purposes 
without  a  matioy  act  for  some  days. 
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the  standing  army  is  ipso  facto  disbanded  at  the  expiration  "**^I25J^^' 

of  every  year,  unless  continued  by  parliament^     The  first 

paragraph    of   the  preamble  of  the   mutiny  act  declares: 

''  Whereas  the  raising  or  keeping  a  standing  army  within 

the  United  Kingdom  of  Great  Britain  and  Ireland,  in  time 

of  peace,  unless  it  be  with  the  consent  of  parliament,  is 

against  law."     The  dictum  of  the  learned  judge,  as  applied 

to   standing  armies  within  the   United   Kingdom,   cannot 

therefore  be  questioned ;  but  he  does  not  assert,  nor  is  it  to 

be  inferred,  that  the  army  would  be  disbanded  for  want  of  a 

mutiny  act,  if  the  consent  of  parliament  to  its  continuance 

were  expressed,  either  by  granting  funds  for  its  support,  or 

in  any  other  way.     The  recruit  is  required  by  the  legislature 

to  be  attested  to  serve  during  the  term  of  his  engagement, 

provided  Her  Majesty  should  so  long  require  his  services  ;* 

so  long,  therefore,  as  the  keeping  up  that  part  of  the  army, 

to  which  an  individual  may  be  attached,  is  not  agunst  law, 

so  long  does  that  law  bind  him  to  serve. 

91.  Before  the  revolution,  the  prerogative  of  the  crown,  i>r«ctioetin. 
as  to  the  government  of  the  army,  was  not  limited  by  any  SqJmu  to'tho' 
enactment ;  and,  although,  from  the  first,  the  mutiny  act  '«^<^*"**<>'»- 
has  recited  the  article  of  the  Bill  of  Bights,  which  declares, 
that  '^  the  keeping  up  a  standing  army  within  the  kingdom, 
in  time  of  peace,  unless  it  be  with  consent  of  parliament  is 
against  law ;"  yet,  in  the  time  of  William  the  Third,  the 
mutiny  act  was  repeatedly  suffered  to  expire;  and,  for  the 
intervening  periods,*  the  army  was  governed  as  before  the 
abdication  of  King  James  the  Second,  by  an  exertion  of  the 
royal  prerogative  expressed  in  the  articles  of  war.  As  the 
commons  were  so  especially  jealous  of  a  standing  army,  this 
is  most  observable,  and  all  the  more  so,  as  the  longest  period, 
nearly  four  years,  was  in  time  of  peace : — after  the  conclusion 
of  the  peace  at  Byswick,  parliament  did  not  interpose  to 
provide  any  law  for  the  government  of  the  forces,  although 
their  numbers  were  limited  by  a  specific  enactment.^ 

(4)  1  Blackstonc,  414.  April,  1698,  to  20th  February,  1704. 

(5)  Declaration  —  Schedule      to         (7)  On  the  peace  of  Utrecht,  the 
Mutiny  Act.  mutiny  act  was   »"<lT;?^^*^,?^P!rt' 

(6)  There  was  no  mutiny  act  from  which  it  did  on  the  2*^\f^5  l^o  ^ 
10th  November,  1689,  to  20th  Decern-  but  an  act,  12  Ann«*^-  ^j;;^^^,;^- '-^ 
ber,  1689;  from aoth  December,  1691.  '•forthebetterr«g«>»^  »  ,gggrvico,a 
to  10th  March,  169S;  from  Ist  March,  continued  in  Her^  ^^  ^.^  ^j^^ 
169},  to  10th  April,  1695;  from  10th  for  the  payment  « 


40 


LAWS,  BULES,  BEOULATIOK8,  AND  CUSTOMS.      §  9S-98. 


The  power  of 
the  crown  to 

make  articles 
in  the  arinj 
abroad, 


oxproMly  laid 
down  fttfinorly ; 


The  power  of 
the  crown  to 
make  articles 
for  the  army 
abroad, 
admitted  in 
mutiny  act. 


and  acted  on  in 
the  present 
articles  of  war. 


92.  To  carry  the  argument  further,  as  it  affects  the  army 
in  the  United  Kingdom,  can  be  productive  of  no  practical 
result ;  and  the  question,  as  it  concerns  the  portion  of  the 
army  serving  abroad,  has  always  been  one  of  less  difficulty, 
since  the  very  declaration  of  the  legislature,  that  within  the 
United  Kingdom^  it  is  against  law  to  keep  a  standing  army, 
is  an  indirect  admission  that  it  is  lawful  to  do  so  otU  of  the 
United  Eangdom.  The  first  mutiny  acts  which  made  any 
express  provision  as  to  the  government  of  the  land  forces  out 
of  Hie  realm  were  those  passed  in  the  reign  of  Queen  Anne, 
and  they  especiaUy  provided  that  nothing  contained  therein 
should  "  extend  to  abridge  Her  Majesty's  power  of  forming, 
making,  and  establishing  articles  of  war,  and  creating  and 
constituting  courts  martial,  and  inflicting  penalties  by  sen- 
tence or  judgment  of  the  same,  in  such  manner  as  might 
have  been  done  by  Her  Majesty's  authority,  beyond  the  seas, 
in  time  of  war,  before  the  making  of  this  act."  • 

93.  The  mutiny  act  of  the  current  year  does,  in  effect, 
declare  the  same  principle,  by  expressly  enacting  that  it 
shall  be  lawful  for  Her  Majesty  to  make  articles  of  war, 
and  by  providing  that  no  person  within  the  United  Kingdom 
of  Great  Britain  and  Ireland,  or  the  British  Isles,  shall  by 
such  articles  be  subject  to  punishment  extending  to  loss  of 
life  or  limb,  or  to  be  kept  in  penal  servitude,  except  for  crimes 
which  by  this  act  are  expressly  made  liable  to  such  punish- 
ments. The  offences  defined  in  the  latter  part  of  the  fifty- 
fifth  article,  the  fifty-seventh  and  three  following,  and  the 
sixty-second,  articles  of  war,  for  which  death  or  penal 
servitude  may  be  awarded  by  general  courts  martial,  are  not 
to  be  found  in  the  mutiny  act :  these  articles,  derived  from 
the  royal  prerogative,  are  obligatory  on  the  army;  and, 
similarly,  M  the  other  articles  of  war,  in  foreign  parts,  are 


their  quarters,"  was  passed  on  the 
meeting  of  parliament  and  came  in 
force  on  the  25th  July,  1713)  this  was 
succeeded  by  two  similar  acts,  the  13 
Anne,  c.  3,  {oL  12  Anne,  st.  2,  c.  2,)  in 
1714,  and  the  1  Geo.  1,  st.  2,  c.  2,  in 
1715:  the  extreme  punishment,  pro- 
vided under  all  these  acts,  was  '*  not 
extending  to  life  or  limb;*'  this  re- 
striction was  remoyed,  upon  occasion 
of  the  rising  in  favour  of  the  Cheyalier, 
by  the  I  600.  1,  St.  2,  c  34,  (al,  c.  9.) 


**  an  act  for  prcTenting  mutinjr  and 
desertion  by  enforcing  and  making 
more  effectual  an  act  of  this  present 
parliament,  cntituled  '  an  act  for  the 
better  regulating  the  forces  to  be  con- 
tinued,* &c.,*'  and  this  act  was  the  first 
of  the  nnintemipted  series  of  mntinj 
acts,  which  have  passed  each  year, 
fix>m  that  to  the  present. 

(8)  1  Anne, c  16,8.  37; 2& 3  Anne, 
c.  20,  s,  37,  &0. 
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binding  on  Her  Majesty's  forces^  independent  of  the  reflected 
power  of  the  mutiny  act. 

94.  As  to  the  constitution  of  courts  martial,  the  oath  of  in  certain  cases 
each  member  undoubtedly  refers  to  "  an  act  now  in  force  for  would  consider 

-,•'-_,  -_  ,  the  articles  of 

the  pimishment  01  mutiny  and  desertion,  and  other  crunes  war  as  prolong. 
therein  mentioned,''  ^  but,  assuming  that  the  new  mutiny  tS, 
act  had  not  arrived  at  a  station  at  the  period  when  tiie  old 
mutiny  act  may  be  extinct,  yet  (taking  no  notice  of  the 
addition  to  the  clause  for  regulating  the  duration  of  the 
mutiny  act,  which  provides  that  the  act  shall  become  and 
be  of  full  force,  anything  therein  stated  to  the  contrary  not- 
withstanding, from  and  after  the  promulgation  of  the  act  in 
general  orders  beyond  the  seas),  the  unrevoked  articles  of 
war  would,  to  a  certain  extent,  prolong  the'  influence  of  the 
mutiny  act  to  which  they  refer,  and  with  which  they  had 
been  circulated  to  the  army. 

95.  The  second  section  of  the   articles  of  war,   with  ignorance  of  the 
certain  other  articles,  which  specify  the  most  material  duties 

and  obligations  of  military  men,  and  which  contain  a  declar- 
ation of  crimes  and  punishments,  are  required  to  be  read  and 
published  at  the  head  of  every  corps  in  the  service,  once  in 
every  three  montiis.^  An  abstract  of  the  most  important 
duties  and  obligations,  and  of  tiie  penalties  incidental  to  tiie 
commission  of  the  jnost  conspicuous  offences,  is  inserted  in 
the  personal  account  book  of  soldiers.  Every  precaution  is  Publication  of 
therefore  taken,  that  a  soldier  may  not  be  betrayed  into  wv^^^^^^ 
crime,  from  ignorance  as  to  the  penalty  involved  by  it. 
That  axiom,  which  rejects  ignorance  of  the  law  as  an  excuse, 
can  never  be  more  justly  applied  than  to  military  delin- 
quents. 

96.  The  Queen's'  regulations  and  orders  for  the  army,  and  general 
approved  by  Her  Majesty,  published  by  order  of  the  com-  andord^^ 
mander  in  chief,  and  of  which  those  parts  which  are  meant 

to  regulate  the  conduct  of  officers  and  men  are  directed  to 
be  read  to  them  at  least  once  in  every  three  months,^  have, 

(1)  Art.  War,  154.  the  Fourth  signified  his  royal  appro- 

(2)  Art  War,  194.  bation,  they  were  designated  "  The 
(S)  Before  1837,  these  regulations     Kino's  Regolations,*'  and  this  prc- 

were styled'* The  Genera/ Regnlations  cedent  has  been  uniformly  followed 

and  orders  for  the  Army,**  but  on  the  during  Her  Majesty's  reign, 
issue  of  a  revised  edition  in  thnt  year,  (4)  Qaeen*s  Beg.  p.  137. 
when  his  late  majesty  King  William 
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That  which  the 
lis 


pleaaedio 
declare,  is  pwrft- 
mount  M 
regards  the  Uw 
military. 


Oonrta  martial 
are  refnilated 
by  the  acts  and 
articles  of  the 
service  to 
which  the 
prisoner  may 
belong. 


80  far  as  concerns  the  regulating  of  that  body,  for  whose 
guidance  they  were  framed,  all  the  binding  force  of  military 
law.  In  a  military  court,  they  are  received  as  evidence  on 
record ;  but,  by  a  court  of  civil  judicature,  they  would  only 
be  admitted  in  evidence,  under  the  same  rules  as  any  other 
written  instrument. 

97.  The  maxim,  quod  principi  placuerity  Ugis  habet  mgorem^ 
holds  good  when  applied  to  the  law  military, — with  the  one 
exception  as  to  crimes  punishable  by  loss  of  life  or  Hmb, 
within  the  united  kingdom ; — and  that  other  maxim  of  Roman 
law,  imperator  solus  et  conditor  et  interpres  Ugis  existimatur, 
is  scarcely  less  applicable.  The  mutiny  act  is  doubtless  the 
foundation  of  military  law  as  now  obtaining,  and  especially 
with  reference  io  its  influence  in  the  United  Kingdom ;  but 
the  superstructure  and  the  interpretation  of  it,  as  to  military 
courts,  rest  solely  with  the  crown.  The  only  ground  on 
which  an  order,  issuing  in  the  name  of  Her  Majesty,  and  duly 
promulgated,  could  be,  in  any  degree,  questioned,  would 
occur  in  the  almost  impossible  case  of  a  palpable  discordance 
with,  or  rather  contradiction  to,  some  provision  of  the  mutiny 
act  or  other  enactment  of  the  legislature.  A  court  martial, 
in  such  improbable  case,  (which,  if  it  ever  arose,  could  only 
be  by  inadvertence  in  the  channel  through  which  the  order 
may  be  conveyed,)  would  consider  the  act  of  parliament  as 
the  true  criterion  of  the  intention  of  the  sovereign, — in  the 
case  of  the  mutiny  act,  being  bound  by  the  oath,  (enjoined 
by  the  articles  of  war,)  to  the  letter  of  the  statute. 

98.  Coiirts  martial,  on  which  officers  of  marines  may  be 
associated  with  officers  of  the  army,  or  Indian  army,  or  of  both 
those  services,  or  which  may  be  composed  exclusively  of  officers 
of  either  branch  of  the  land  forces  may  (§  22)  be  held  for 
the  trial  of  persons  belonging  to  any  of  these  three  services. 
When  held  for  the  trial  of  a  person  belonging  to  the  army,  or 
the  Indian  army  within  the  United  Kingdom,  they  are  regu- 
lated to  all  intents  and  purposes,  in  like  manner  as  if  they  were 
composed  of  officers  of  the  army  only,  and  the  provisions  of  the 
mutiny  act,  and  articles  of  war  are  applicable  to  the  proceed- 
ings :  *  or  if  held  for  the  trial  of  a  person  belonging  to  the  royal 
marines,  then  the  provisions  of  the  marine  mutiny  act  and 


(6)  Art.  War,  148. 
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articles :  and  if  held  for  the  trial  of  officers  or  soldiers  in  the 
Indian  army,  and  out  of  the  United  Kingdom^  they  are  to  be 
regulated  by  the  act  and  articles  of  war  for  punishing  mutiny 
and  desertion  of  officers  and  soldiers  in  the  Indian  army. 

oo.  Offences  ac^ainst  any  former  mutiny  act  or  articles  of  Anditytheact 
war  are  pumshable^  under  the  existmg  mutmy  act,  subject  to  then  in  force. 
the  limitation  as  to  time  (§  40)  already  mentioned. 

loo.  Courts  martial,  when  supplying  the  place  of  courts  Courte  martjai 
of   civil   judicature,   out    of   the    Queen's    dominions,    at  place  of  courte 

^•11  .  t  ^  •       t      r^  1     "I        •    •         1  1    of  civil  judica- 

(jribraltar,  or  m  other  places  m  the  Queen  s  dommions  beyond  ture  are  guided 

1  ,  -r     T   N       1  1  '  A  •    •!   by  the  oommon 

the  seas  (except  India)  where  there  is  no  competent  civil  andatatuteiaw; 
judicature  in  force,  are  bound  to  conform  in  the  sentence 
to  ^^  the  usages  of  English  law  in  regard  to  the  punishment 
of  offenders ; "  or,  in  India,  to  '*  that  law  as  modified  by  laws 
applicable  to  India." ' 

loi.  Courts  martial,  held  by  armies  in  the  field  for  the  aaureaisooourta 
trial  of  followers  of  the  army,  should  also  be  influenced  by  offoUowenof 
the  spirit  of  English  law,  so  far  as  the  same  may  be  ap-  fietdTu^  as  ^ 
plicable ;  though  in  many  cases  the  custom  of  war  can  be  the 
only  justification  of  the  particular  nature  of  the  punishment 
which  it  may  be  necessary  to  inffict.® 

102.  It  has  been  debated  whether  courts  martial,  exercising  whether  couru 

•  J.  ^  J  _j«   11*  J  J    J        1      •         martial,  in  owe 

jurisdiction  imder  martial  law  m  conquered  or  ceded  colonies,  of  martial  law, 
ought  not,  on  the  trial  of  non-military  persons,  to  be  guided,  to  be  guided^ 
as  to  the  sentence,  by  the  laws  ordinarily  prevailing  in  those  pUu3e,Tr^the^ 
countries,  though  opposed  to  English  law;  and  an  opinion    ^      ^^ 
to  this  effect  is  said  to  have  been  given  in  the  house  of 
commons,  by  Sir  Sobert  Gifford,  attorney  general,  on  the 
debate  respecting  the  sentence  awarded  by  a  general  court 
martial  at  Demerara,  in  1823,  in  the  case  of  the  missionary 
Smith.'    It  is  remarkable,  that  though  several  learned  mem- 
bers, and  especially  Lord  Brougham,  in  a  most  able  and 
eloquent  reply,  contended  for  the  opposite  principle,  show- 
ing, that  as  tiie  court  martial  coidd,  from  English  law  only, 
have  derived  a  jurisdiction,  so  ought  its  sentence  to  have 
been  influenced  by  those  laws  alone,*  yet  he  made  no  refer- 
ence to  the  order  of  His  Majesty  of  the  12th  December,  1807, 

(6)  Mot  Act,  sec.  97.  1st  and  11th  June,  1824,  published  bjr 

(7)  Art  War,  145,  146,  147.^See  the    London    Missionarjr  Society,  p. 
§  77, 1052.  196:  reprinted,  Hansard.  New  Series, 

(8)  See  §  74,  75.  Yol.  XL 

(9)  Substance  of  the  debate  on  the  (1)  Substance  of  the  debate,  p.  236. 
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(§  1053)  notwithstanding  he  set  out  upon  the  principle,  not 
subsequently  questioned,  that  if  Smith  was  amenable  to  the 
court  martial  at  all,  he  was  bo  cls  a  soldier^  Lord  Brougham 
stated  it  as  an  axiom,  ^^  that  the  proclamation  of  martial  law 
renders  every  man  liable  to  be  treated  as  a  soldier."*  If 
then  this  be  the  law,  if  a  civilian,  under  a  proclamation  of 
martial  law,  be  amenable  to  courts  martial  cls  a  soldier^  a 
knowledge  of  the  sovereign's  pleasure  respecting  the  juris- 
diction of  such  courts  is  indispensable  to  a  right  understand- 
ing of  the  question. 

103.  There  can  be  no  doubt,  but  that  the  prerogative  of 
the  crown  may  be  constitutionally  employed  in  providing  for 
the  trial  of  members  of  the  army,  accused  of  offences  not 
connected    with  military    discipline,    when    the    ordinaiy 
tribunals  are  superseded  by  a  proclamation  of  martial  law, 
(itself  justified  by  necessity,)  and  also  in  Her  Majesty's 
foreign  possessions,  where  there  may  be  no  civil  judicature  in 
force. 
Courts  reqiiirod        104.  At  the  time  of  Mr.  Smith's  trial,  the  King  had  been 
EngiiahiAwin     plcased  to  make  such  provision,  by  an  article  of  war  apply- 
*****  ing  to  places  beyond  the  seas,  where  there  was  no  form  of 

British  civil  judicature  in  force ;  and  had,  by  the  general 
order  referred  to  above,  declared  its  true  intent  and  meaning 
to  be,  ^^  that  courts  martial  exercising  jurisdiction  under  it, 
were  bound  to  award  such  punishments  only  as  are  known 
to  the  laws  of  England."  The  articles  of  war  now  expressly 
declare  that,  which  this  order  had  previously  explained,  to  be 
tiie  meaning  of  the  articles  then  existing;  the  law  as  ap- 
plicable to  the  present  question,  is  identically  the  same  now 
as  then.  The  words  in  forces  similarly  employed  in  the  old 
and  new  articles,  are  particularly  to  be  noticed ;  for  though 
there  may  be  a  form  of  civil  judicature,  yet,  if  it  be  not  in 
force^  an  officer  or  soldier  accused  of  any  crime,  must,  by 
virtue  of  the  article,  be  tried  by  a  general  court  martiaL 
Such  a  case  arises  on  a  proclamation  of  nuu*tial  law.  The 
jurisdiction  of  the  courts  of  the  civil  judicature  being  neces- 
sarily suspended,  it  is  not  in  forccy  and  consequently  the 
jurisdiction  of  courts  martial,  over  civil  crimes  committed  by 
soldiers,  commences.     In  those  cases,  where  a  soldier  is  not 

(2)  Substance  of  the  debate,  p.  18. 
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amenable,  under  other  circumstances,  to  the  civil  courts,  the 
law,  or  the  mode  of  dispensing  it,  so  far  as  regards  a  soldier 
accused  of  civil  crime,  is  not  altered  by  a  proclamation  of 
martial  law.  If  then,  the  statement  of  law  by  Lord 
Brougham  be  correct,  if  "  the  proclamation  of  martial  law 
renders  every  man  liable  to  be  treated  as  a  soldier^  there 
seems  to  be  no  doubt  but  that  Mr.  Smith  was  amenable  to 
English  law  only, 

105.  The  contrary  position  involves  this  apparent  absur-  whether  courts 
dity :  in  the  events  of  the  trial  of  two  British  subjects,  for  the  of  martki  law, 

tv*  1  -■.•/•^•ii*  -I  in  colonies,  are 

same  offence,  under  a  proclamation  01  martial  law,  m  a  place  to  be  guided  hy 
ordinarily  governed  hj  foreign  law;  the  one  being  a  soldier,  Diaoe,orthe 
the  other  a  civilian,  the  same  court  martial  is  to  try  the  one  ^  ^  "^ 
offender,  being  a  soldier,  by  English  law;  the  other  as  a 
soldier,  by  foreign ;  and,  on  a  finding  of  guilt  against  both  to 
an  equal  degree,  and  on  an  identical  charge,  is  nevertheless 
to  award  a  widely  different  punishment.  It  must  be  re- 
membered that  there  is  only  one  form  of  oath  for  members 
of  courts  martial,  whether  the  court  be  held  under  a  procla- 
mation of  martial  law  or  in  the  ordinary  course  of  the  law 
military.  A  member  of  a  court  martial  swears  that  he  will 
duly  administer  justice  according  to  the  articles  of  war  and 
the  mutiny  act ;  and,  if  any  doubt  shall  arise  which  is  not 
explained  by  the  said  articles  or  act,  according  to  his  con- 
science, the  best  of  his  understanding,  and  the  custom  of  war 
in  the  like  cases.  Conscience,  therefore,  informed  by  the 
application  of  the  understanding  to  the  subject,  and  guided 
by  the  custom  of  war,  is  the  only  rule  by  which  to  deal  with 
cases  not  provided  for  in  the  articles  and  act.  An  officer  is 
bound,  by  conscience,  to  make  himself  acquainted  with  the 
orders  of  his  sovereign  touching  courts  martial,  and  with  the 
articles  of  war ;  these  orders  and  articles,  in  certain  cases, 
refer  him  to  the  law  of  England, — of  which,  therefore,  an 
officer  may  be  expected  to  have  a  competent  knowledge ;  but 
conscience  will  not  impute  any  criminality  to  the  absence  of 
all  knowledge  of  Dutch  or  any  foreign  law. 

106.  The  author  cannot  presume  to  say  what  may  be  the 
correct  course  to  follow,  but  he  is  free  to  confess,  Ihat  as  a 
member  of  a  court  martial,  so  long  as  the  oath  for  members, 
the  mutiny  act,  the  articles  of  war,  and  the  orders  of  the 
sovereign  continue  unaltered,  he  could  not,  whilst  awarding 
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Queen's  troops 
to  obey  the 
articles  of  war 
for  late  oom- 
pany's  troops, 
when  not  tA 
▼arianoewith 
the  articles  of 


punishment  on  any  trial  by  a  court  martial,  be  influenced 
by  any  law  or  custom,  not  to  be  traced  to  tbe  articles  of 
war,  the  mutiny  act,  the  law  of  England  or  the  custom  of  war. 
107-9.  '^^^  Queen's  troops,  when  serving  in  India,  are 
duly  to  observe  and  to  obey  the  articles  of  war  established 
for  the  Indian  army,  where  such  articles  are  not  at  variance 
with  the  articles  of  war  made  by  the  Queen  for  the  govern- 
ment of  all  her  forces.'  Courts  martial  in  India  for  the  trial 
of  civil  offences  (§  100)  are  guided  by  the  modifications  of 
English  law  applicable  to  India.^ 


(3)  Art.  War,  192. 


(4)  Art  War,  146. 


CHAPTER  IV. 

OP   MILITABT  CBIMES  AND  PUNISHMENTS. 

110.  The  ordinary  jurisdiction  of  courts  martial  is  limited^  Military  crimes 
as  has  been  already  remarked,  (§  30)  to  the  trial  of  offences,  J^i^^iti^rd- 
to  the  prejudice  of  good  order  and  military  discipline,  de-  ^bhmento 
clared  by,  or  in  conformity  with  the  provisions  of,  the  mutiny  an>iwbte.***^ 
act.       They  may  perhaps  be  most  conveniently  arranged 

with  reference  to  the  punishments  which  are  assigned  to 
them.  A  few  observations  will  be  appended  upon  some  of 
those,  which  are  enumerated  in  this  chapter,  but  they  will  be 
very  brief,  as  the  oifences  specified  in  the  written  law  are, 
generally  speaking,  clearly  defined,  susceptible  of  very  little 
difference  of  opinion  as  to  their  meaning,  and  the  proof,  ne- 
cessary to  establish  charges  for  them,  proportionably  obvious. 

111.  The  punishments  which  courts  martial  are  ordinarily  Punishments 
called  on  to  award  are  either  peremptory ^  that  is,  specially  ^^rmn^^  or 
enjoined  by  the  letter  of  the  law ;  or  they  are  discretimiary^  dtgcrdtanary, 
that  is,  the  court  in  its  judgment  applies  such  punishment 

as  it  may  deem  proportionate  to  the  offence,  the  same  being 
authorized  by  tiie  mutiny  act,  articles  of  war,  or  by  the 
custom  of  the  service. 

112.  The  peremptory  punishments  awarded  by  courts  PMamrroaT 
martial  for  military  offences  apply  only  to  oflScers,  except  the  officer!^*"' 
forfeitures  for  habitual  drunkenness  (§  210),  which  however 

are  discretionary  as  to  tiieir  duration  between  the  prescribed 
limits. 

113.  But  before  particularising  offences  and  the  punish-  Ponaitiee 
ments  which  courts  martial  may  award  on  conviction,  it  will  on  conyiction. 
be  well  to  recapitulate  the  penalties  which,  in  certain  cases 

being  consequent  on  conviction,  do  not  need  to  be  specified 
in  the  sentence,  and  are  in  addition  to  any  sentence  which 
the  court  martial  or  other  court  may  award. 

(I)  The  word  in  old  artictes  u  **  arbitrary.**— See  Qroee,  vol.  2,  p.  110,  &c 
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Offlcer  trail' 
■ported 
to  belong  to 
service. 


All  soldiers 
fbrfoit  jmr  and 
service  wnen 
iniftrisoncd 
under  sentence 
or  confined 
previous  to 
conviction. 


Soldiers  enlisted 
for  limited 
service  forMt 
time  during 
imprisonment 
under  sentenoo. 


Denerters  forfeit 
prize  money. 


unless  pardoned. 


andmonqrs  ' 
in  savings  bank, 
subject  to 
remission. 


Soldiers  con- 
victed of 
desertion  or 
absence  without 
leave  forfeit 
pay  for  days 
of  absence. 


Deserters  Aa 
forfeit  former 
service. 


1 14.  Every  commissioned  officer  sentenced  to  penal  servi- 
tude, when  such  sentence  has  been  confirmed^  thereupon 
ceases  to  belong  to  Her  Majesty's  service.* 

115.  No  soldier  is  entitled  to  pay  or  to  reckon  service 
towards  pay  or  pension,  when  in  confinement  under  a 
sentence  of  any  court,  or  during  any  absence  from  duty 
by  commitment  or  confinement  as  a  deserter  by  confession 
(§  240),  or  under  any  charge  of  which  he  may  afterwards  be 
convicted,  either  by  court  martial  or  any  court  of  ordinary 
criminal  jurisdiction.'  Soldiers,  serving  under  the  provisions 
of  the  army  service  act,  are  subject  to  the  above  forfeitures, 
and  moreover  in  their  case,  any  time  during  which  they  may 
be  imprisoned  under  sentence  of  a  court  martial,  or  of  any 
other  court  duly  authorized  to  pass  such  sentence,  is  not 
reckoned  as  a  part  of  the  limited  service  for  which  they  were 
enlisted  or  re-engaged  or  for  which  their  term  of  service  may 
have  been  prolonged.* 

116.  Officers,  non-commissioned  officers  and  soldiers 
entitled  to  any  share  in  any  prize  or  capture  or  grant  on 
account  of  service,  who  desert,  thereby  forfeit  the  same  to 
Chelsea  Hospital,  unless  restored  by  royal  proclamation  or 
otherwise  pardoned.^ 

117.  Soldiers  convicted  of  desertion  forfeit  all  moneys  in 
the  ^gimental  savings  bank,  but  the  forfeiture  may  be 
remitted  by  the  secretary  of  state  for  war.* 

118.  Soldiers,  convicted  of  desertion,  or  of  absence  with- 
out leave,  forfeit  their  pay  for  the  day  or  days  during  which 
they  were  in  a  state  of  desertion,  or  absent  without  leave  ;  ^ 
and  soldiers  found  guilty  of  desertion,  wilful  midmiiig(§  232), 
or  tampering  with  their  eyes  (§  233),  the  finding  of  the 
court  martial  having  been  confirmed, — sentenced  to  penal 
servitude  or  discharged  with  ignominy, — or  found  guilty  of 
felony,  or  of  any  crime  or  offence,  which  in  England  would 
amount  to  felony, —  thereupon  forfeit  all  advantages  as  to 
additional  pay,  good  conduct  pay,  and  pension  on  discharge, 
which  might  have  accrued  from  their  former  service,  and 
also  all  medals  and  decorations  for  field  service  or  good  con- 


(2)  Art.  V^Tar.  20. 

(3)  Art.  War,  173. 

(4)  Art.  War,  172. 
Act,  sec.  8. 


(5)  2  Will.  4,  c  53,  8.  8. 
(6)-         - 


,^  Royal  Warrant—Savings  Bank 
Army  Serrice     par.  9. 

(7)  Art.  War,  175. 
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duct,  together  with  any  accompanying  gratuity.®     The  for-  xnedaisand 
feited  medals  are  returned  to  the  mint,*  but  any  such  soldier  *^  *" 
subsequently  performing  good,  faithful,  or  gallant  services  The  benefit  of 
may  be  restored  to  the  whole  or  any  part  of  his  service,  on  may  be  restored, 
the  report  of  the  commander  in  chief,  and  Her  Majesty's 
pleasure  thereon  being   signified  through  the  secretary  of 
state  for  war.® 

no.  Every  conviction,  by  a  court  of  criminal  juri&diction.  Forfeiture  of 
01  any  oitence  amounting  to  lelony,  or  by  a  court  martial,  under  good 

n^  .  ,  .*'  /.  i/Y»  conduct  ww- 

ot  desertion  under  any  circumstances,  or  oi  any  other  onence,  rant,  consequent 

--  .,  <•/••  1-1  ••         onconriction 

unless  the  punishment  or  lorteiture  awarded  on  conviction  by  court  martial, 

,      ,  *  •        1    1  1       •        «    or  Iqr  any  other 

shall  have  been  wholly  remitted  by  competent  authority,*  court  of  criminal 

.,  .        ,  .  1     ,   /.     1  1       1  T     ,       Jurisdiction. 

entails  an  entry  m  the  regimental  detaulter  book  and  the  for  felony. 
consequent  forfeiture  for  twelve  months  of  a  good  conduct  Forfeiture  of 
badge,  and  of  one  penny  a  day,  if  the  soldier  is  in  possession  pay. 
of  this  distinction ;  or,  if  he  is  not,  renders  him  ineligible  for 
this  reward  for  two  years.* 

120.  Every  Serjeant  or   other  non-commissioned  oflScer  i?5;non-oom- 
above  the  rank  of  corporal,  who  can  claim  ficood  conduct  pay  officer, 

,  .  -    .  *  /•        1        .         t         1  /.  on  reduction 

IS  subjected,  m  consequence  of  reduction  by  the  sentence  of  to  the  ranks. 
a  court  martial,  to  the  forfeiture  for  one  year,  of  one  penny 
a  day,  of  such  good  conduct  pay.' 

121.  The  only  offence  now  placed  beyond  the  discretionary  Offence 
power  of  courts  martial  by  the  mutiny  act,  and  not  also  peremptorily 


perei 
nym 


specified  in  the  articles  of  war,  is  : —  "^  mutiny  act. 

Sec.  59.  Unlawfully  detaining  any  officer's  or  soldier's  pay  for  the  space  Detaining  pay. 
of  one  month,  or  refusing  to  pay  the  same  when  due. 

Upon  proof  of  this  offence,  before  a  court  martial,  the  act 
directs  that  the  offender  shall  "  be  discharged  from  his  em- 
ployment, and  shall  forfeit  one  hundred  pounds." 

122.  The  offences  declared  by  the  articles  of  war  punish-  offences 
able    peremptorily   on   conviction,   no   discretionary   power  peremptorily 

..        .      .v  ,  ^  the  articles 

vestmg  in  the  court,  are  : —  of  war. 

Art.  38.  Misconduct,  or   vicious  hehaTioar   in  a  chaplain   derogating   Peremptory 
from  the  sacred  character  with  which  he  is  inyested  :  articles. 

89.  Perjury:  (§  127) 

43.  Traitorous  or  disrespectful  words  against  Her  Majesty  or  any  of 
the  royal  family: 

(8)  Art  War,  171.     Queen's  Reg.     p.  173,  174. 

p.  193.  (2)  Berised  Good  Conduct  Regu- 

(9)  Qncen*s  Reg.  p.  193.  lations.     10th  Sept.  1860,  para.  10. 
(1)  ArL  War,  171.    Qacen's  Reg.         (3)  Id.  para.  13. 
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Ttrtmptorj  Alt.  44.  Being  c€meerned  in  any  fray,  and  disobeying,  drawing  upon,  or 

■"^^^  *••  offering  violence  to,  another  officer,  though  of  inferior  ramkz 

(§  128) 
48.  Persnading  to  desert;  entertaining  and  not  reporting  deserter: 

63.  Sending  flag  of  trace  to  the  enemjr  withont  authoritj: 

64.  Giviog  a  parole  or  watchword  not  receiTed,  without  good  and 

tujfficieHt  cause: 

65.  Spreading  reports  in  the  field  calculated  to  create  nnnecessaiy 

alarm,  in  the  vicinity  or  rear  of  the  army:  (§  189) 

66.  Using  words  in  action  or  previoos  to  going  into  action,  tending 

to  create  alarm  or  despondency  :  (§  133) 

67.  Producing  effects  injurious  to  the  service,  by  improper  dis- 

closures: (§  129-38) 

68.  Quitting  ranks  in  action  without  orders,  to  secure  prisoners  or 

horses,  or  under  pretence  of  taking  wounded  to  the  rear: 

69.  Leaving  guard,  ptcqaet,  or  post;  becoming  prisoner  by  neglect, 

or  disobedience,  or  passing  outposts: 

70.  Seizing  or  appropriating,  contrary  to  exieting  orders,  supplies 

proceeding  to  the  army :  ({  134) 

71.  Being  in  command  and  conniving  at  the  exaction  of  exorbitant 

prices  for  houses  or  stalls  let  to  sutlers ;  laying  a  duty,  taking  a 
foe,  or  being  interested  in  the  sale  of  provisions  or  merchandise 
brought  into  any  garrison,  fort,  or  barrack,  &c.: 

72.  Impeding  or  refusing  to  assist  the  provost  marshal,  or  other 

officer  legally  exercising  authority: 

73.  Breaking  arrest : 

80.  Drunkenness  on  duty  under  arms:  (§  136) 
83.  Scandalous  behaviour,  unbecoming  the  character  of  an  officer 
and  a  gentleman:  (§  137,  138) 

88.  Through  design  or  culpable  neglect,  omitting  or  refusing  to  make 

or  send  a  return  or  report,  or  knowingly  making  a  false  return 
or  report  to  a  superior  officer,  authorized  to  call  for  a  return  or 
report;  (§  139-41) 

89.  Making  a  false  muster  of  man  or  horse;  knowingly  aflowni^  or 

signing  a  false  muster  roll,  certificate,  or  return;  conniving  at 
untrue  documents;  concealing  or  omitting  facts,  du^cted  to  be 
stated,  to  excuse  any  officer  or  soldier  from  muster  or  duty: 

90.  By  any  false  statement,  certificate,  or  document,  or  omission  of 

the  true  statement,  attempting  to  obtain  for  any  officer  or 
soldier,  or  other  person,  any  pension,  retirement,  half-pay 
gratuity,  sale  of  commission,  exchange,  transfer,  or  discharge: 

91.  Making  or  being  privy  to  any  false  entry,  alteration,  or  erasure 

in  any  account,  description  book,  attestation,  record,  register, 
discharge,  or  other  document,  wherebj  the  real  services,  causes 
of  discharge  or  disability,  wounds,  conduct  of,  or  sentence  of 
courts  martial  upon,  any  person,  shall  not  be  truly  given;  wil- 
fully omitting  to  report  or  record  facts  relating  thereto,  accord- 
ing to  existing  regulations: 

92.  Intentionally  making  false  return,  report  or  statement  of  arms,  am- 

munition, clothing,  money,  stores,  or  provisions  ;  hj  false  docu- 
ment, conniving  at  embezzlement ;  by  producing  false  vouchers^ 
or  in  aiiy  other  way,  misapplying  public  money  for  purposes 
other  than  those  for  which  it  was  intended :  (|  142, 143) 
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Art.  93.  Bjr  concealment  or  wilful  omission,  attempting  to  erade  the  tme  Peremptory 
spiiit  and  meaning  of  orders  and  regulations  relating  to  the  ^>^i<^i<»* 
foregoing  points:  (§  144) 
95.  Demanding  unnecessary  billets;  quartering  wiyes,  children,  or 
senrants  in  houses,  without  consent  of  occupier;  taking  money 
to  free  from  billets:* 

100.  On  application  made  for  that  purpose  wUfuUy  neglecting  or 

refusing  to  deliver  to  the  civil  magistrate,  or  to  assist  in  the 
apprehension  of  officers  or  soldiers,  accused  of  crimes  punishable 
bylaw:»(§  145-47) 

101.  Protecting  any  person  from  creditors,  on  pretence  of  being  a 

soldier;  protecting  a  soldier  in  any  manner  not  allowed  by  the 
mutiny  act.    (§  148) 

123.  The  peremptory  punishment  under  these  articles  is  PanUhments 
confined  to  commissioned  officers  only,  being  in  each  case  ecri^  '*"" 
cashiering y  except  that  applicable  to  a  chaplain,  on  conviction 

under  the  thirty-eighth  article, — to  be  discharged, 

124.  To  the  above  offences,  for  which  the  articles  of  war  The  article  for 
peremptorily  direct  a  specified  punishment  to  be  awarded  by  creSf.  peremp- 
courts  martial,  may  be  added : —  '*"**^ 

Art.  7.  Commanding  a  corps  and  not  crying  down  credit  of  soldiers,  on 
its  first  coming  to  any  place  where  it  is  to  remain  in  quarters, 
(§  126) 

125.  The    article   declares  that   "the   said  commanding  the  penalty 
officer,  refusing  or  neglecting  to  do  so,  shall  be  suspended  ^'■^p**"^*^"? 
for  three  months^  during  which  time  his  whole  pay  shall  be 

applied  to  the  discharging  of  such  debts  as  shall  have  been 
contracted  by  soldiers,  under  his  command,  beyond  the 
amount  of  their  daily  subsistence." 

126.  Art,  7. — This  article  is  remarkable  from  its  isolated 
{)Osition  with  respect  to  the  penal  articles,  from  its  not  pointing 
out  how  the  penalty  declared  by  it  shall  be  enforced,  and 
from  its  being  opposed  to  the  principle  of  •the  hundred  and 
twenty-first  article  of  war,  the  object  of  which  is  to  prohibit 
the  suspension  of  officers.  It  is  also  remarkable,  though  the 
suspension  of  the  officer  is  peremptory,  yet  that  the  overplus 
of  pay  may  be  returned  to  him.  Although  the  infraction  of 
the  letter  of  this  article  is  not  infrequent,  yet  it  would  be 

vain  to  seek  for  precedent  as  to  its  application.     It  is  doubtful  suspension  how 
whether  the  penalty  declared  by  this  article  may  be  enforced 
8urMnarily,»or  whether  the  intervention  of  a  court  martial  is 
necessary  to  its  enforcement,  for  unlike  other  cases,  where 

(4)  Mut.  Act,  sec.  87.  (5)  Mut.  Act,  sec.  76. 
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§  127. 


Crying  down 
credit  of  soldiers. 


Time,  and 


modeofmakinf; 
proclamation ; 


Peijury, 


thefklse 
swearing  most 


and  Im/^AUI^ 
required 


pay  18  interfered  with,  neither  the  article  specifies  the  right  of 
appeal,  nor,  as  in  the  eighth  article,  directs  that  "  the  matter 
shall  be  enquired  into,  and  if  necessary,  tried  before  a 
competent  court  martial,"  "  if  the  officer .  .  .  shall  protest 
against  such  summary  proceeding"(§  367).  If  a  general  court 
martial  were  charged  to  try  the  matter,  the  question  would 
be,  whether  or  not  proclamation  had  been  made  within  a 
reasonable  time ;  which,  perhaps  from  collateral  passages  in 
former  articles  of  war,  is  generally  understood  to  be  four 
days ;  the  court  could  have  no  power  to  award  the  suspen- 
sion, nor  any  discretion  as  to  the  returning  of  the  pay.  The 
ordinary  mode  of  making  the  proclamation  is  by  a  Serjeant, 
with  a  drum  and  fife  or  trumpet,  the  Serjeant  baiting  at 
intervals  and  proclaiming  that  if  the  landlords  or  inhabitants 
shall  suffer  the  soldiers  to  contract  debts,  it  will  be  at  their 
own  peril,  the  officers  not  being  obliged  to  discharge  such 
debts. 

127.  Art  39. — The  mutiny  act  of  1855  extended  the  ordi- 
nary jurisdiction  of  courts  martial  to  peijury,  and  wilfully 
making  a  false  declaration  was  inserted  in  1857,  but  perjury 
only  is  specified  In  the  article.  Peijury  is  defined  to  be  a 
toilful  false  oath,  by  one  who,  being  lawfully  required  to 
depose  the  truth  in  any  jMrficiaZ  proceeding,  swears  absolutely 
in  a  matter  material  to  the  point  in  question,  whether  he  be 
believed  or  not.*  The  false  oath  must  be  tcilful,  and  proved 
to  be  taken  with  some  degree  of  deliberation ;  for  if  upon 
the  whole  circumstances  of  the  case,  it  shall  appear  probable 
that  it  was  owing,  rather  to  the  weakness  than  perverseness 
of  the  party,  as  where  it  was  occasioned  by  surprise  or  inad- 
vertency, or  mistake  of  the  true  state  of  the  question,  it  will 
not  amount  to  perjury.^  The  oath  must  be  lawfully  required 
in  a  judicial  proceeding.  The  law  takes  no  notice  of  any 
false  oath,  but  such  as  is  committed  in  some  court  of  justice, 
or  before  some  magistrate  or  proper  officer,  having  ppwer  to 
administer  an  oath.  When  an  oath  is  required  by  an  act  of 
parliament,  but  not  in  a  judicial  proceeding,  the  breach  of 
that  oath  does  not  amount  to  peijury,  unless  the  statute 
enacts  that  such  oath,  when  false,  shall  be  perjury,  or  shall 
subject  the  offender  to  the  penalties  of  perjury.  The  mutiny 
act  declares  that  any  person  taking  a  false  oath,  in  any  case 


(6)  I  Hawkins,  318. 


(7)  1  Hawkins,  SIS. 
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where  an  oath  is  required  to  be  taken  by  it,  shall  be  deemed  Art.  S9. 

guilty  of  wilful  and  corrupt  perjury,  and  liable  to  the  penal* 

ties  thereto  attaching.^     The  swearing  must  be  absolutely  in 

a  matter  material.     He  who  swears  a  thins:  accordinsc  as  he  it  must  be 

.  absolute  in  a 

thinks,  remembers,  or  believes,  cannot,  in  respect  of  such  an  master  tntueriaii 
oath,  be  found  guilty  of  peijury.®     But  a  man  may  be  in- 
dicted for  perjury  in  swearing    that   he    believes  a  fact  to 
be  true,  which  he  must  know  to  be  false.'®     Officers  and 
soldiers  guilty  of  prevarication  or  otherwise  misconductinir  prevarication 
themselves  in  givmg  their  evidence  (§  439)  may  be  dealt  nation  of 
with  under  the  hundred  and  ninth  article,  as  also  for  the  of-  dealt  with 
fence  of  persuading  another  to  take  a  false  oath,  whether  offence, 
personally  or  by  letter,  by  reward,  promises,  or  threats,  or 
by  any  other  mode  or  means. 

128.  ^rf.44. — In  the  articles  of  war,  before  the  year  1829,  Disob^ng 
the  punishment  of  the  offence  described  in  this  article  was  of  fray, 
discretionary,  and  the  present  fifteenth  article,  (which  gives 
power  to  all  officers  of  what  condition  soever y  though  of  an  in- 
ferior rank,  to  quell  all  quarrels,  frays,  and  disorders,  though 

the  persons  concerned  should  belong  to  another  corps,  and  to 
order  officers  into  arrest  and  soldiers  into  confinement,)  was 
united  with  it,  and  formed  the  fourth  article  of  the  seventh 
section.  To  substantiate  a  charge  under  this  article,  so  as  to 
compel  the  peremptory  punishment,  it  must  be  shown  that  the 
officer  was  concerned  in  the  fray ;  and  that  he  was  ordered  into 
arrest,  and  refused  to  obey  the  order ;  or,  that  he  drew  his 
sword,  or  offered  violence  to  the  officer  ordering  the  arrest. 

129.  Art.  65y  66y  &  67. — It  may  be  observed  as  to  the  SpreadioffiUM 
sixty-fifth  article,  that  the  violation  of  it  consists  in  spreading,  ^^ 

by  words  or  by  letters,  reports  calculated  to  create  unneces- 
sary alarm  by  spreading  such  reports.  To  convict  on  this 
article,  as  it  stood  until  altered  in  the  articles  of  war  for  the 
year  1835,  it  was  necessary  to  prove  that  the  reports  were 
fialsey  falsehood  forming  the  essence  of  the  offence ;  but  it 
would  be  now  sufficient  to  prove  that  the  reports  are  calculated 
to  create  unnecessary  alarm,  although  not  necessarily  false.' 

(8)  Mat.  Act,  sec.  96.    As  to  the  less  than  three  years,  or  imprisonment 

required  proof,  see  §  868,   1028. —  with  hard  labonrnot  exceeding  seven 

The  punishment  of  perjury  and  snb-  jeara. 

ornation   of  peijury   before   a    civil  (9)  1  Hawkins,  323. 

court  IB,  by  common  law,  fine  and  im-  0^)  1  Leach,  365.    See  also  §  956. 

prisonroent,  and,    b/   statute,   penal  (1)  Lieutenant  8.  H.,  of  the  43rd 

servitude  not  exceeding  sereo,    nor  regiment,  and  Lieutenant  J.  IL  of  the 
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§  130,  131. 


Art.  e5-«7. 
Improper 
disclosures, 
offence  not 
complete,  unless 
effect  be  pro- 
duoed.. 


Order  of  the 
Duke  of 
Wellington, 
probable  origin 
of  sixty-fifth 
and  sixty- 
se?enth  articles. 


130.  It  is  sufficient  to  maintain  a  charge  grounded  on  the 
sixty-fifth  and  sixty-sixth  articles  to  show  that  the  words 
used  have  a  tendency  to  create  alarm  or  despondency.  The 
offence  defined  in  the  sixty-seventh  article  is  not  complete 
unless  a  certain  effect  be  produced ;  to  procure  a  conviction 
under  it,  it  is  necessary  not  only  to  prove  the  disclosure  of 
the  numbers,  position,  magazines,  or  preparation  of  the  army, 
for  sieges  or  movements ;  but  also  that,  by  such  mischievous 
disclosures,  effects  injurious  to  the  army,  and  the  public 
service,  were  produced.  Though  the  article  designates  the 
disclosures  as  mischievous,  yet  it  does  not  contemplate  such 
conduct  as  an  offence,  until  it  create  injurious  effects,  the 
result  alone  giving  point  to  the  act :  without  proof  of  the 
injurious  effects  produced  by  disclosure,  a  charge  under  this 
article  must  fall  to  the  ground. 

131.  It  is  probable  that  the  sixty-fifth  and  sixty-seventh 
articles  had  their  origin  in  the  following  order  of  the  Duke  of 
Wellington,  dated  Celorico,  10th  August,  1810,  or  that  they 
originated  in  the  causes  which  produced  it,  as  the  express 
words  of  each  article  are  in  a  great  degree  discoverable  in  it. 
The  first  part  of  the  order  having  stated,  that  some  correspon- 
dence had  been  received  from  the  army,  which  had  occasioned 
considerable  alarm  at  Oporto,  afterwards  proceeds :  "  The 
commander  of  the  forces  will  not  make  any  enquiry  to  discover 
the  writer  of  the  letters  which  have  occasioned  this  unneces- 
sary alarm,  in  a  quarter  in  which  it  was  most  desirable  it 
should  not  be  created.  He  has  frequently  lamented  the 
ignorance  which  has  appeared  in  the  opinions  communicated 
in  letters  writen  from  the  army,  and  the  indiscretion  with 
which  these  letters  are  published.  It  is  impossible  that 
many  of  the  officers  of  the  army  can  have  a  knowledge  of 
facts,  to  enable  them  to  form  opinions  of  the  probable  events 
of  the  campaign;  but  their  opinions,  however  erroneous, 
must,  when  published,  have  mischievous  effects.     The  com- 


7th  Royal  Fusiliers,  were  together  ar- 
raigned atMoimentode  Beira,  in  June, 
1812,  for  "conduct  nnbecoming  the 
character  of  officers  in  spreading  false 
and  injnrioos  reports  tending  to  create 
alarm  and  terror  among  the  inhabi- 
tants of  Espenhal:*'  Lieutenant  J.  H. 
was  folly  and  honourably  acquitted; 
Lieutenant  S.  H.  fonnd  guilty. 
The  sentence  was  public  reprimand. 


The  sentence  on  a  conviction  upon  a 
similar  charge  must,  had  the  article 
now  under  consideration  existed,  have 
been  cashiering:  though,  as  in  the  case 
of  Lieutenant  S.  H.,the  spreading  false 
reports  may  not  have  arisen  in  malevo- 
lence, but  with  a  view  **  to  amuse  hini< 
self  at  the  expense  of  the  terrors  of 
the  people  of  the  country.'* — G.  O. 
ViUa  Verde,  2nd  July,  1812. 
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munication  of  that  of  which  all  officers  have  a  knowledge,  viz.,  Art  es-er. 
the  numbers  and  dispositions  of  the  different  divisions  of  the 
army,  and  of  its  magazines,  is  still  more  mischievous  than  the 
communication  of  opinions,  as  must  he  obvious  to  those  who 
reflect  that  the  army  has  been  for  months  in  the  same  position ;    * 
and  it  is  a  fact  come  to  the  knowledge  of  the  commander  of 
the  forces,  that  the  plans  of  the  enemy  have  been  founded  on 
the  information  of  the  description  extracted  from  the  English 
newspapers,  which  informationmusthavebeenobtained  through 
private  letters  from  officers  of  the  army.    Although  difficulties,  Diffleuitiaof 
inseparable  from  the  situation  of  every  army  engaged  in  the  ^idmm- 
operations  of  the  field,  particularly  in  those  of  a  defensive  prudenf  com- 
nature,  are  much  aggravated  by  communications  of  this  de-  ™  "*' 

scription,  the  commander  of  the  forces  only  requests  that  the 
officers  will,  for  the  sake  of  their  own  reputations,  avoid  to 
give  opinions  upon  which  they  cannot  have  a  knowledge  to 
enable  them  to  form  any,  and  if  they  choose  to  communicate 
facts  to  their  correspondents,  regarding  the  position  of  the 
army,  its  nmnbers,  formation  of  the  magazines,  preparations 
for  breaking  bridges,  &c.,  they  will  urge  their  correspondents 
not  to  publish  their  letters  in  the  newspapers,  until  it  shall 
be  certain  that  the  publication  of  the  intelligence  will  not  be 
injurious  to  the  army  or  the  public  service." 

132.  This  order  best  explains  the  apparent  deviation,  in  the  Offloenmay 
sixty-seventh  article,  from  ordinary  penal  enactments,  which  nioiition^but 
attach  penalty  to  intention  evinced  by  the  result,  rather  than  ^nsS^^ 
making  it  depend  on  the  result  itself.     Officers,  by  the  order, 

are  not  absolutely  prohibited  from  communicating  to  their 
correspondents  the  positions  and  preparations  of  the  army ; 
they  are  rather  led  to  reflect  on  the  probable  tendency  of 
such  proceeding,  if  persevered  in  indiscriminately ;  they  are, 
however,  strictly  enjoined  to  urge  their  correspondents  not 
to  publish  their  letters  in  the  newspapers,  until  it  shall  be 
certain  that  the  publication  of  the  intelligence  will  not  be 
injurious  to  the  army  or  the  public  service.  The  article  of 
war  in  unison  with  the  liberality  of  the  order,  leaves  officers 
in  their  discretion  to  communicate  local  intelligence  from  the 
army,  but  justly  makes  them  responsible  for  injurious  results 
arising  out  of  an  abuse  of  this  privilege. 

133.  To  support  a  charge  grounded  on  the  sixty-second  Vwingwor6» 
article,  the  best  proof  is  to  establish  the  words  charged  as  crwte  Alarm. 
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Art.65-«7  used  previous  to  or  going  into   action,  and  to  show  their 

tendency  by  the  effect  created;  but  it  may  be  sufficient, 
where  the  effect  is  not  demonstrable,  to  put  in  proof  the 
words,  the  tendency  of  which  the  court  will  judge.  This 
article  seems  directed  to  cases  similar  to  that  which  gave 

Case  of  Lieut-  occasion  for  the  third  charge  exhibited  against  Lieutenant- 
*  Colonel  the  Honourable  Thomas  Mullins,  in  consequence  of 
occurrences  before  New  Orleans,  in  1815  :  viz.,  "for  scan- 
dalous conduct,  in  having  said  to  an  officer  of  his  regiment, 
on  7th  January,  1815,  when  informed  the  44th  was  destined 
to  carry  the  fascines,  &c. ;  It  is  a  forlorn  hope,  and  the  regi- 
ment must  be  sacrificed,  or  words"  to  that  effect ;  such  an 
expression  being  calculated  to  dispirit  those  under  his 
command,  to  render  them  discontented  with  the  service 
allotted  to  them,  demonstrative  of  the  feeling  with  which  he 
undertook  the  enterprise,  and  infamous  and  disgraceful  to  the 
character  of  a  commanding  officer  of  a  British  regiment." 
On  which  the  court  found  as  follows :  "  that  the  prisoner, 
Lieutenant-Colonel  Mullins,  did  use  the  expressions  set  forth 
in  third  charge,  or  words  to  that  effect ;  but  the  court  do 
find  that  those  words  were  not  used  in  the  sense,  with  the 
view,  or  with  the  evil  intention,  or  consequences,  imputed 
in  the  said  charge ;  the  court  do,  therefore,  most  fully  and 
honourably  acquit  the  prisoner,  Lieutenant-Colonel  Mullins, 

remarkB thereon,  of  the  said  charge  and  all  criminality  thereon." '  Two 
remarks  naturally  present  themselves.  Under  the  old 
articles  of  war,  it  would  have  been  difficult  to  have  charged 
the  words,  proved  to  have  been  used  by  Lieutenant- Colonel 
Mullins,  in  any  other  way  than  in  that  actuaUy  set  forth ; 
the  imputation  scandalous,  as  here  applied,  might  perhaps 
have  been  modified  by  the  epithet  unofficer-like.  As  the 
offence  now  declared  by  the  sixty-sixth  article  did  not  then 
exist,  premeditated  or  malicious  intention  must  have  been 
proved  before  punishment  could  have  ensued,  upon  the  use 
of  any  words,  however  detrimental  to  the  service  by  their 
tendency  to  create  alarm  or  despondency.  Under  the  pre- 
sent articles  of  war,  a  sentence  of  cashiering  must  inevitably 
have  followed  the  finding  of  the  court,  on  the  third  charge 
to  the  extent  declared  in  the  sentence. 

Seiiinff  8U]ipiiQ8        134.  Art.  70. — This  article  admits  of  no  discrimination 

for  the  wmy 

(2)  Q.  O.  No.  378.     14th  September,  1815. 
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as  to  punishment  by  the  court  martial ;  the  irregular  deten-  Art.  oe. 
tion,  seizure^  or  appropriation  of  supplies  proceeding  to  the  JJ^^'?'  ^ 
army,  contrary  to  orders  issued  in  that  respect^  being  proved, 
the  court  is  required  peremptorily  to  award  cashiering ;  any 
alleviating  circiunstances,  even  amounting  to  the  destitution 
of  a  corps  or  detachment,  can  only  be  taken  into  account  by 
the  approving  authority.  It  must  be  observed,  that  irregularly 
detaining  or  appropriating,  unless  it  be  ^^  contrary  to  the  orders 
issued  in  that  respect,''  does  not  amount  to  the  offence  con- 
templated by  this  article,  but  may  be  tried  and  punished  in 
the  discretion  of  the  court  as  prejudicial  to  good  order  and 
military  discipline.  This  article  was  introduced  in  1829; 
it  appears  to  have  been  framed  to  meet  the  irregularities 
referred  to  in  the  following  general  order  of  the  Duke  of 
Wellington,  dated  Arganil,  20th  March,  1811 :  "The  com-  m^erofthe 
mander  of  the  forces  is  concerned  to  hear  that  some  of  the  w^m^on. 
regiments,  coming  up  in  the  rear,  have  forcibly  seized  on  the 
supplies,  on  the  march,  for  those  in  front,  in  consequence 
of  which  these  last  have  been  deprived  of  them.  Those  who 
stopped  and  seized  those  supplies  shoidd  reflect,  that  it  is 
most  easy  to  supply  the  troops  nearest  to  the  magazine, 
whilst  those  nearest  the  enemy  require  the  supplies  with  the 
greatest  urgency.  It  is  besides  quite  irregular,  and  positively 
contrary  to  the  orders  of  this  army,  for  any  commanding 
officer  to  seize  supplies  of  any  description ;  there  is  a  com- 
missary attached  to  every  part  of  the  army,  and  there  is  no 
individual,  much  lees  regiment,  for  whom  some  commissary 
is  not  obliged  to  provide.  It  is  necessary  that  this  practice 
should  be  avoided  in  future,  otherwise  it  will  become  impos- 
sible to  carry  on  any  regular  operation." 

135.  Art.  80. — Drunkenness  on  duty  under  arms  is  the  Drunkenness  on 
only  offence  contemplated  by  this  article:  drunkenness  in  **^"°  tramw. 
an  officer  off  duty,  or  on  duty,  not  under  arms^  is  punishable 

in  the  discretion  of  the  court  under  the  hundred  and  eighth 
article. 

136.  It  is  held  that  the  offence  of  being  drunk  on  duty  is  DrunkenneM 
complete,  when  an  officer  or  soldier  is  found  drunk,  whether  ^  *"*^"»- 
under  the  influence  of  liquor,  opium,  or  other  intoxicating 

drug  or  thing. 

137.  Art  83. — This  article  which  is  essential- to  the  high  Scandalous 
respectability  and  honourable  character  of  the  army,  by  pro- 
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§  138,  139. 


Thepercmp- 
tonr  sentence 
unaer  this 
article  is  not 
imperative  on 
the  court, 
unless  the 
crime  de- 
scribed in  it, 
is  expressly 
charged  and 
found. 


Misconduct, 
not  subversive 
of  military 
discipline,  can 
be  tried  only  if 
within  the 
terms  of  this 
article. 


Designedly 
omitting  to 


viding  for  the  removal  from  it  of  officers  who  may  be  guilty 
of  scandalous  behaviour,  unbecoming  the  character  of  an 
officer  and  a  gentleman,  although  not  immediately  bearing  on 
its  discipline,  is  in  its  nature  widely  comprehensive.  It  is 
spoken  of  when  referring  to  the  specification  necessary  in 
the  charge,  (§411)  and  will  be  again  noticed  when  treating  of 
the  general  rule :  It  is  sufficient  to  prove  the  substance  of  the 
issue  or  charge  (§  839-42).  No  offence  is  within  its  peremp- 
tory provision,  which  cannot  be  designated  *'  scandalous,''  as 
well  as  unbecoming  the  character  of  an  officer  and  a  gentle- 
man,  the  definition  not  admitting  of  separation  of  its  terms. 

138.  In  cases  which  arose  from  the  now  obsolete  prac- 
tice of  inserting  a  statement  in  the  charge  of  the  crime  being 
in  breach  of  some  specified  article  of  war,  it  was  held  that  if 
a  charge  should  expressly  refer  to  this  article,  a  finding  which 
negatived  the  imputation  of  scandal,  and  of  conduct  unbe- 
coming the  character  of  a  gentleman,  must  necessarily  be 
followed  by  acquittal,  even  though  the  accused  were  guilty 
of  conduct  unbecoming  the  character  of  on  officer.  It  does 
not  however  follow  where  charges  are  framed  in  its  precise 
language,  that  conduct  not  justifying  the  imputation  of 
scandalous,  but  which  in  the  opinion  of  the  court  may  be  to 
the  prejudice  of  good  order  and  military  discipline,  should 
go  unpunished :  the  court  would  still  be  in  a  position  to  take 
cognizance  of  the  offence  according  to  its  nature  and  degree, 
but  would  in  this  case,  at  their  discretion,  award  a  punish- 
ment, and  not  necessarily  cashiering,  which  they  are  impera- 
tively called  upon  to  apply,  in  every  case,  where  the  offence 
described  in  the  article  has  been  expressly  charged  and 
found.  Every  possible  act,  which  an  officer  can  either  com- 
mit or  omit,  to  the  prejudice  of  good  order  and  military  dis- 
cipline, in  whatever  degree,  may  and  must  meet  its  propor- 
tionate punishment,  when  charged  as  conduct  unbecoming  an 
officer,  and  proved  before  a  court  martial;'  but  offences 
against  morality  and  decorum,  or  the  refined  feelings  of  a 
gentleman,  not  directly  affecting  military  discipline,  to  be 
punished  by  a  court  martial,  must  deserve  the  epithet,  scan- 
dalous, and  can  only  be  visited  by  cashiering,  and  that  by 
virtue  of  this  article. 

139.  Art  88. — The  offence  which  is  comprehended  in  *he 
(3)  See  cases  of  Lieat  Dunkin  and  Capt  Gibbs.    (§  S40-42) 
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first  part  of  this  article, —  Through  culpable  neglect  omitting  to  tend  return,  or 

send  a  return^  &c, — might  have  been  punished  by  the  old  return 

articles  of  war  in  the  discretion  of  a  court  martiaL     It  would 

appear  to  be  very  vague  and  too  general  in  its  terms  to 

entail  peremptory  punishment  by  cashiering.     Any  neglect, 

even  the  slightest,  without  any  criminal  intention,  is  to  a 

certain  degree  culpable ;  indeed  it  is  difficult  to  discover  why 

the  epithet  culpable  should  have   been   applied  at  all   to 

neglect,  or  how  neglect  can  arise  which  is  not  culpable.     An 

omission  may  be  venial,  but  not  so  a  neglect. 

140.  To  establish  a  charge  under  the  latter  part  of  this 
article,  it  would  be  necessary  to  prove,  not  only  that  the 
return  was  false,  but  that  the  officer  knowingly  made  a  false 
return.  This  offence  was  punishable  peremptorily  under  the 
old  articles  of  war  by  cashiering.* 

141.  To  convict  under  this  article  it  must  be  shown  that 
the  superior  officer  was  authorized,  either  expressly  or  by  the 
custom  of  the  service,  to  call  for  the  return. 

142.  Art.  92. —  the  second   of  the   three   charges  upon  False  return 
which   an   officer   is    peremptorily   punishable   under   this  nivinga'tem!^' 
article  —  being  concerned  in  or  conniving  at,  by  any  false         ^^^^  * 
document,  any  fraudulent  embezzlement  of  stores  —  also  falls 

under  the  eighty-fourth  article,  which  authorizes  the  award 
of  the  punishments  of  penal  servitude,  fine,  imprisonment, 
&C.,  or  that  of  cashiering ;  but  as  the  ninety-second  article 
of  war  is  imperative  as  to  the  penalty,  a  charge  couched  in 
its  express  terms  ^  must  be  visited  by  cashiering.^ 

143.  The  same  remark  applies  to  the  offence  which  is  Hisapniication 
subjected  to  the  peremptory  punishment  under  the  last  part  ®  ****    ^^  money. 
of  this  article,  by  producing  any  false  certificates  or  vouchers  or 

accounts,  or  in  any  otiier  way  misapplying  the  public  money, 
far  purposes  other  than  those  for  which  it  was  intended.  It 
may  be  observed  that  the  offence  here  described  differs  from 
that  within  the  discretionary,  but  more  penal,  provisions  of 
the  eighty-fourth  article,  inasmuch  as  the  misapplication 
need  not  he  fraudulent:  .a  simple  misappropriation  of  public 

(4)  Sec.  V.  Art.  1.  terms  of  the  seventeenth  section  of  the 

(5)  The  eighty-fourth  article  ex-  mutinj  act,  the  loss  and  damage  sns- 
tends  not  only  to  connivance  by  means  tained  is  recoverable,  as  therein  pointed 
of  false  documents,  bat  also  to  con-  oat,  the  court  being  in  every  case  re- 
nivance  in  any  way  by  a  person  in  qaired  to  ascertain  the  amonnt,  and  to 
trosL— See  S  300.  declare  by  their  sentence  that  it  shall 

(6)  As  this  offence  is  within  the  bo  made  good  by  the  offender. 
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§  U4-147. 


Art.  OS. 


Evading  orders 
relative  to 
muster,  Ac 


Neglecting  or 
refusing 
assistance  to 
civil  magistrate, 
on  applieation 


Modification 
of  the  article 
to  meet  such 
cases  abroad 


and  at  home. 


money  intended  for  any  specific  purpose  —  the  discharge  of 
one  bond  fide  claim  with  moneys  intended  for  another  — 
might  subject  an  oflScer  to  the  peremptory  penalty. 

144.  Art  93. —  This  article  extends  to  any  evasion,  by 
concealment  or  wilful  omission,  of  the  spirit  and  meaning  of 
the  orders  and  regulations  relating,  as  the  article  expresses 
it,  to  the  foregoing  points.  This  phrase  must  be  understood 
to  embrace  the  points  comprehended  by  the  eighty-eighth 
and  following  articles,  and  may  be  held  to  apply  to  all  exist- 
ing orders,  as  to  returns,  to  masters,  to  pay  lists,  to  reports 
relative  to  the  retirement  of  officers,  to  the  discharge  and 
pensioning  of  soldiers,  and  to  returns  of  stores,  and  the 
application  of  public  money. 

145.  Art  100. — It  is  supposed  that  officers  may  commit  a 
breach  of  this  article,  not  only  when  serving  in  the  United 
Kingdom,  and  in  such  British  colonies  as  have  a  form  of 
British  civil  judicature  in  force,  but  also,  since  the  alteration 
in  the  articles  of  war  in  1832,  which  has  been  referred  to 
when  treating  of  the  jurisdiction  of  courts  martial  (§  78-82) 
in  colonies  or  possessions,  in  which,  being  under  British 
protection,  or  having  become  British  by  conquest  or  cession, 
the  law  of  the  mother  country,  from  which  the  first'  settlers 
were  drawn,  or  some  foreign  law,  or  a  modification  of  such 
laws,  may  have  been  preserved  to  them,  provided  only  there 
is  any  civil  judicature  in  force  by  the  appointment  or  under 
the  authority  of  Her  Majesty,  and  that  such  judicature  does 
not  declare  its  incompetence  to  take  cognizance  of  crimes 
and  offences  committed  by  officers  and  soldiers. 

146.  The  words  "  competent  to  try  such  offender^  were  in- 
serted in  the  hundred  and  thirtieth  article  in  the  articles  of 
war  for  1851, —  and  not  before  they  were  needed.  In  the  pre- 
vious year,  the  chief  law  officer  of  the  crown,  in  the  Mauri- 
tius, where  French  laws  remain  in  force,  declared  that  the 
civil  law  was  incapable  of  dealing  with  a  murder,  committed 
by  a  soldier,  who  subsequently  underwent  the  sentence  of 
death  awarded  by  a  general  court  martial. 

147.  The  very  important  words  "  on  application  made  to 
him  for  that  purpose  "  were  added  in  1854,  and  serve  to  pro- 
tect officers  from  a  charge  of  neglect,  under  this  article,  and 
the  seventy-sixth  section  of  the  mutiny  act,  for  preferring 
charges  for  criminal  offences  before  courts  martial,  when  they 
are  punishable  under  the  articles  of  war.      The  punishment 
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prescribed   in  the  mutiny  act  —  disability  to  have  or  hold  Art.w. 
a  civil  or  military  office  —  applies  only  to  conviction  on  a 
prosecution  for  the  oflFence  in  the  courts  of  record  at  West- 
minster, Dublin,  or  Edinburgh. 

148.  Art,  101.  This  article  will  be  best  understood  by  a 
reference  to  the  fourteenth  section  of  mutiny  act,  which  has 
been  progressively  modified  for  the  purpose  of  preventing  the 
Queen  being  deprived  of  the  services  of  soldiers,  except  for 
some  purely  criminal  matter,  or  a  debt  amounting  to  thirty 
pounds  or  upwards. 


149.  Except  on  the  conviction  of  the  offences  specified  discmtiohaht 
above  (§  121-22),  and  except  also  on  conviction  of  a  soldier 

of  habitual  drunkenness,  courts  martial  are  not  required  to 
apply  any  prescribed   punishment.      In   the  case  of  both 
officers  and   soldiers   they  award,   at   their  discretion,  sue 
punishments  *  as  accord  with  the  provisions  of  the  mutiny 
act  and  articles  of  war,  and  with  the  usage  of  the  service. 

150.  The  punishments  for  military  offences,  applicable  to  Applicable  to 
officersy  established  by  the  mutiny  act    or  articles  of  war, 

or  by  the  custom  of  the  British  army,  which  courts  martial 
may,  in  their  discretion^  award  on  conviction,  are : 

In  cases  specially  prescribed  (sec.  165), — Deaths  or  Penal  Death. 
Servitude :  * 

For  embezzlement  (sec.  200), — Penal  Servitude,^  and  in 
this  case  only.  Fine :  or. 

In  the  above  and  all  other  cases.  Imprisonment;  *  Cashier-  impriioiimeiit. 
inff,  accompanied  by  a  declaration  that  the  prisoner  is  unfit,  Ouhiering. 
or   unworthy,  or  totally  unfit  and  unworthy*  to  serve  in 
any  military  capacity :  to  which  has  sometimes  been  added, 
that  the    prisoner's   sword    be    broken   over    his  head ;  • 

(1)  The  phnae  **  such  other  punish'  mntiny  act  (sec  8)  and  tbe  arti- 
iRfli<  as  by  a  genera]  conn  martial  shall  cles  of  war  (Art  118)  now  extend 
be  awarded,**  oecnrring  in  the  forty-     to  them  equally  with  soldiers. 

sixth,  sixty-second,  and  hnndred  and  (4)  Mnt.  Act,  sec  8.    Art  War, 

seyenth  articles,  must  be  understood  to  118,   127. — Neither  tbe  mutiny  act 

be  limited  by  the  customs  of  the  ser-  (sec  27),  nor  the  articles  of  war  (art. 

Tice,  and  the  general  powers,   as  to  127,  128)  subject  officers  to  imprison- 

punishment  conveyed  by  the  mutiny  ment  uriUi  hard  labour,  or  imM  solitary 

act,  and  articles  of  war.  confinement 

(2)  See  note,  §  38.  (5)  O.  O.  24th  March,  1808.     Sen- 
(8)  At  the  date  of  the  last  edition  tcnco  on  Lientenant-General  White- 

of  this  work,  this  was  the  only  case  in  lock. 

which  officers  were  liable  to  transpor-  (6)  G.0. 28th  May,  1808.    Sentence 

tation,  but  the  general  powers  given  of  court  martial  on  assistant  surgeon 

to  general  courts  martial,  both  by  the  Thomas  Talbot,  1st  bat  60th  regiment. 
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§  15 1- J  55. 


Lossofrmnk. 
Eeprimand. 

DisminaL 


Porfeitiiro  of 
decomtioDB. 


Cashiering  simply ;  Dismissal ;  Loss  of  Rank  in  the  army  or 
regimentaUy^  either  according  to  the  date  of  commission 
of  seniority^  or  both;^  and  (as  a  substantive  or  as  an  ad- 
ditional punishment),  Reprimand,  which  may  vary  in  degree 
from  a  public  and  severe  reprimand  to  private  admonition. 

151.  The  distinction  between  the  punishments  of  cashier- 
ing and  dismissal,  is  not  invariably  observed;  but  that  a 
marked  difference  really  exists,  and  ought  to  be  borne  in 
mind  by  members  of  courts  martial  in  awarding  sentence, 
may  be  learnt  from  the  general  order  promulgating  the  sen- 
tence on  Captain  Barnes,  of  the  89th  regiment ;  it  is  there 
said :  ^  His  Boyal  Highness  has  not  considered  it  expedient 
to  give  effect  to  the  recommendation  of  the  court  in  the 
prisoner's  behalf,  further  than  to  mitigate  the  term  of 
cashiering  into  that  of  dismissal  from  His  Majesty's  service.^  ^ 

152.  The  general  terms  of  the  hundred  and  nineteenth 
article  of  war  *^  any  offender  "  extend  to  oflScers,  and  authorize 
their  being  sentenced  to  forfeiture  of  "  all  field  medals  and 
decorations  according  to  the  nature  of  the  case.** 


Disrretionaiy 
punishments, 
spplicsble  to 
non-oomroUh 
■ioned  olflccra 
aud  soldiers. 


153.  The  punishments  applicable  to  non-commissioned 
officers  and  soldiers,  varying  according  to  the  powers  of  that 
description  of  court,  before  which  they  may  be  tried,  all  of 
them  being  applicable  by  a  general  court  martial  only,  are, 

Deathy  in  certain  cases  specially  prescribed  (§  165) : 

154.  Penal  Servitude  for  a  term  of  not  less  than  four* 
years  for  all  offences  punishable  by  death  (§  165),  and  for 
those  comprehended  in  embezzlement  (§  200) :  or, 

155.  In  these  and  all  other  cases  to  Corporal  punishment 
not  exceeding  fifty  lashes,  as  provided  by  the  mutiny  act 
and  articles  of  war,  but  further  restricted  in  its  application, 
by  the  Queen's  regulations,*  to  soldiers  of  the  second  class, 
and,  except  on  actual  service  in  the  field,  for  those  offences 
only,  which  are  therein  particularized,  awarded  either  by  itself 


(7)  Art.  War,  127.  In  case*  at  the 
discretion  of  the  conrt  and  which  did 
not  appear  to  call  for  the  removal  of 
the  offender  from  the  service,  the  sus- 
pension of  officers  from  rank  and  pay 
for  certain  periods,  as  six  or  twelve 
months,  was  commonly  resorted  to  by 
courts  martial  prior  to  1 8 1 5,  but  having 
been  found  productive  of  much  incon- 


venience to  the  service,  it  was  in  that 
year  forbidden  by  an  article  of  war 
similar  to  the  present  hundred  and 
twenty-seventh. 

(8)  G.  O.  No.  213. 

(9)  Art.  War,  118. 

(1)  Quecn*8     Beg.    p.    227  :    see 
§  675-79. 


§  166-159.      DISCRETIONARY   PUNISHMENTS.  —  SOLDIERS.  63 

(§  314)9  OP  with  the  addition  of  imprisonment;  '  Imprison"  Funiahments 
menty  with  or  without  hard  labour,'  of  which  any  portion  or  sofitow:^ 
portions,  not  exceeding  fourteen  days  at  a  time,  or  eighty- 
four  days  at  different  times,  in  any  one  year,  with  intervals 
between  them  of  not  less  duration  than  the  periods  of  solitary 
confinement,  may  be  solitary;  ^  or  Solitary  imprisonment  not 
exceeding  foiirteen  days.* 

156.  On  conviction  for  desertion  the  court,  in  addition  to  Addiiionai 
any  other  punishment,  may  order  the  **  offender"  to  be  marked  ****""  ™*" 
with  the  letter  D  in  the  manner  prescribed  by  the  mutiny  act.^  Letter  d. 

157.  On  conviction  of  drunkenness  on,  or  for  duty  or  on  Fortwturesof 
parade,  or  on  the  line  of  march,  or  of  habitual  drunkenness,  Sru^ennett. 
the  special  forfeitures  for  those  offences  elsewhere  (§  206) 
particularized. 

158.  A  general  court  martial,  in  addition  to   any   other  Porfeiturei  of 
punishment,  may  sentence  any  offender  to  forfeiture  of  all  pay  and 
advantage  as   to   additional   pay,    good   conduct   pay,  and 
pension  on  discharge  which  might  have  otherwise  accrued 

from  the  length  of  his  former  service,  or  to  forfeiture  of  such 
advantage  absolutely,  whether  it  might  have  accrued  from 
past  service,  or  might  accrue  from  future  service,  or  to  for- 
feiture of  the  annuity  and  medal  which  may  have  been 
granted  for  former  meritorious  service,  or  of  the  gratuity 
and  medal  awarded  for  former  good  conduct,  and  of  all  field 
medals  and  decorations,  according  to  the  nature  of  the  case.'^ 
The  same  additional  punishment  may  be  awarded  by  district 
or  garrison  courts  martial  on  conviction  of  '^  disgraceful  cour 
duct "  *  (sec  231);  and  a  district  or  garrison  court  martial  may 
also  sentence  any  soldier  convicted  of  desertion  to  forfeiture 
of  aU  advantages  as  to  additional  pay,  good  conduct  pay,  and 
pension  on  discharge  which  might  accrue  from  future  service;^ 
and  a  soldier  is  liable  to  the  same  punishment  on  conviction 
of  a  false  confession  of  desertion.^ 

159.  Soldiers,  who  as  a  consequence  of  conviction  forfeit  forfeiture  or 
one  penny  a  day  of  their  good  conduct  pay  for  one  year,*  may  pay.  ^^  ^ 

'    (2)  Mat.   Act,  MC8.  32,  23.  Art         (9)  Art.  War,  02.    The  forfeiture 

War,  120, 121.  of  all  advantage  from  former  service 

(3)  Mat  Act,  sec  27.  is  a  consequence  of  conviction,  and  is 

(4)  Art  War,  128,  131.  not  awarded  by  the  couxU—ArLWar, 

(5)  Art.  War,  123.  171,  see  §  118. 

(6)  Mat.  Act,  sec.  26.    See  §  798.          (1)  Art.  War,  60. 

(7)  Art.  War,  119.  (2)  See  before,  §  119. 

(8)  Art.  War,  85. 
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§  160-162. 


for  a  first  offence  of  a  serious  nature  be  adjudged  by  the  sen- 
tence of  a  court  martial,  to  forfeit  all  or  any  portion  of  the 
advantages  they  may  have  derived  from  their  previous  good 
conduct,  either  absolutely  or  for  any  period,  not  less  than 
eighteen  months,  according  to  the  circumstances  appearing 
in  evidence.' 


Punishments  of 
iion«cominl»- 
Bioned  oflScen; 


forfeiture  of 

rewards 

for  meritorious 

services. 


Punishment  of 
wfrrant  officers 
by -district  or 
garrison, 


and  general  ' 
courts  martisl; 


proviso  I 
articles  ( 


1 60.  A  non-commissioned  oflScer  may  be  reduced  to  the 
ranks  or  placed  at  the  bottom  of  the  list  of  his  rank,  by  the 
sentence  of  any  court  martial,*  and,  in  addition,  is  subject  to 
any  of  the  above  punishments  which  the  court  may  award  to 
a  soldier. 

161.  Any  non-commissioned  oflScer  so  placed  or  reduced 
to  the  ranks  by  the  sentence  of  a  court  martial  may,  by 
order  of  the  same  court,  be  made  to  forfeit  any  gratuity, 
annuity,  and  medal,  which  may  have  been  conferred  upon 
him,*^  but  not  otherwise,  except  on  conviction  of  desertion, 
or  of  felony  by  a  court  of  civil  judicature.* 

162.  A  warrant  officer  may  be  tried  by  a  district  or  garri- 
son court  martial,  and  may  be  sentenced  to  be  dismissed  from 
the  service,  or  to  be  suspended  from  rank  and  pay  and 
allowances  for  any  stated  period,  or  to  be  reduced  to  the 
bottom  or  any  other  place  in  the  list  of  the  rank  which  he 
may  hold,  or  to  be  reduced  to  an  inferior  class  of  warrant 
officer,  or,  if  he  was  originally  enlisted  as  a  private  soldier 
and  continued  in  the  service  until  his  appointment  to  be  a 
warrant  officer,  to  be  reduced  to  the  rank  of  a  private  soldier.^ 
A  warrant  officer  may  be  sentenced  by  a  general  court 
martial  to  these  and  to  such  other  punishments  as  such  court 
is  competent  to  award.^     But  the  articles  of  war  also  provide 

and  upon  the  pay  of,  a  private  soldier. 
Precedents  were  not  wanting,  where 
non-commissioned  officers,  particularly 
serjeant-majon  and  quarter-master 
Serjeants,  have  been  degraded,  that  is, 
have  been  sentenced  to  serve  as  non- 
commissioned officers  in  an  inferior 
rank.  Courts  martial  are  no  longer 
authorised  to  deprive  colour  Serjeants 
of  their  badge  in  case  of  misconduct. 
— Chrc.  Horae  Guards,  18th  Nov., 
1860. 

(5)  Art.  War,  137. 

(6)  Good  Conduct  Regulations,  par. 
3.    See  §  1 18. 

(7)  Art.  War,  «80. 


(3)  Qood  Condnct  Regnlations,  10th 
Sept.,  1860,  par.  12. 

(4)  Frevious  to  the  year  1833  there 
was  no  provision  in  the  articles  of  war 
for  the  redaction  of  non-commissioned 
officers  by  courts  martial  other  than 
regimental;  the  power  of  general 
courts  martial  in  this  respect  depended 
upon  custom,  as  did  also  the  power  of 
courts  martial  generally  to  sentence 
non-commissioned  officers  to  be  aus- 
pended  or  degraded.  Non-commis- 
sioned officers  were  not  unfrequently 
sentenced  to  be  auepended,  for  a  fixed 
period,  from  the  rank  and  pay  of  non- 
commissioned officer,  and  to  Bcrve  as, 
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that  a  warrant  officer  shall  in  no  case  be  liable  to  corporal  w^  with  re- 
punishment^  .pecttothem. 

163.  In  addition  to  anj  other  punishment  which  the  court  ADDrnowAL 
may  award,  a  court  martial  may  further  direct  (  §  689)  that      "'■^"^'^ 
*'  any  offender "  may  be   put  under  stoppages  in  the  cases  stoppage, 
specified  in  the  hundred  and  thirty-second  article  of  war. 

164.  In  addition  to  the  punishments  which  courts  martial  mich&rgo  with 
are  empowered  to  awards  or  which  are  consequent  on  conviction, 
a  general  court  martial  in  any  case,*  and  a  district  or  garri- 
son court  martial  on  conviction  of  desertion  ^  or  disgraceful 
conduct*  may  recommend  the  offender  to  be  discharged  with 
ignominy,  under  a  regulation  elsewhere  (  §  692)  mentioned ; 
and  may  in  that  case  recommend  the  offender  to  be  marked 
with  the  letters  B.  C 


ignominy. 


165.  The  penalty  of  Death  is  attached  to  the  following  Crimes  puniah- 
offences,  committed  either  by  officers  or  soldiers :  it  must  *  ^ 
however  be  borne  in  mind,  that  the  offences  declared  in  the 
fifty-seventh  and  three  following  articles  of  war  are  not  by 
the  mutiny  act'  expressly  made  liable  to  this  punishment, 
and  therefore  a  capital  sentence  cannot  by  virtue  of  these 
articles  be  awarded,  nor  can  death  be  mitigated  to  penal 
servitude,  in  the  case  of  any  officer,  soldier,  or  other  person 
within  the  United  Kingdom,  or  the  British  Isles.  The 
sixty-second  article  is  expressly  limited  to  officers  and  soldiers 
**  employed  in  foreign  parts,"  and  consequently  the  penalty  of 
death  could  not  be  applied  under  it,  even  in  the  event  of 
foreign  invasion  or  civil  war,  and  the  troops  being  engaged 
in  active  operations  at  home. 

Mat.  Act,  sec.  15.  Treating,  or  entering  into  terms  with  a  rebel  or  enemy,  whether  at 
without  Her  Majesty's  licence,  or  the  licence  of  the  general,  or  ^^|J^ 
chief  commander/ 


(7)  Art.  War,  130.  punishment  extending  to  loss  of  life 

(8)  Art.  War,  119.  or  limb  shonld  be  mflicted  on  any 

(9)  Art.  War,  52.  offenders  in  time  of  peace,  although 

( 1)  Art.  War,  85.  the  same  were  allotted  for  the  said 

(2)  Mut.  Act,  sec  26.  offence  by  those  articles  and  the  laws 

(3)  Mut.  Act,  sec.  1.    Art  War,  and  customs  of  war. 

190.  The  articles  of  war  of  King  (4)  There  is  not  any  parallel  article 

James  the  Second  prorided  that  no  of  war. 


CRIMES   AND   PUNISHHEKTS. 


§  166. 


Crimos  pnniili- 
mble  by  death  i 
whether  aA 
home  or 
abroad  i 


not  bj  the* 
mutiny  mat 
at  home  I 


at  home 
or  abroad; 

ill  foreign 
parti  only. 


Art  40.  Maftinj;  sedition;  not  using  atmost  endea?oiin  to  suppress 
matiny  or  sedition;  knowledge  of  mntinj  or  intended  mutiny, 
and  delaying  to  inform  the  commanding  officer  thereof:'  (§  166) 
41.  Striking,  using  or  offering  violence  against  a  superior  officer, 
being  in  the  ezacntion  of  his  office;*  or,  being  canfiudin  a  milt' 
tary  priaon^  and  striking,  using  or  offering  yiolenoe  against  a 
Tisitor,  or  other  hU  auperior  military  officer  being  in  the  execu- 
tion of  his  office:  *  (§  167) 

45.  Disobejring  the  lawful  command  of  a  superior :  *  (§  595) 

46.  Desertion:*  (§  175-9) 

55.  Holding  correspondence  with,  or  giving  intelligence  to  the  enemy ;  * 

relieving  the  enemy  with  money,  victuals  or  ammunition;  or 
knowingly  harbouring,  or  protecting,  an  enemy: '  (§  190-6) 

56.  Misbehaviour  before   the    enemy;*  shamefhDy  abandoning  or 

delivering  up  any  garrison,  fortress,  post,  or  guard;*  compelling, 
or  speaking  words,  or  using  other  means,  to  induce  the  aban- 
donment of  any  garrison,  fortress,  post,  or  guard:  *  (§191) 

57.  Leaving    commanding   officer,  or  post,    to   go   in    search  of 

plunder:' 

58.  Treacherously  making  known  the  watchword: ' 

59.  Intentionally  occasioning  false  alarms  in  action,  camp,  garrison, 

or  quarters:'  (§  196) 

60.  Casting  away  arms  or  ammunition  in  presence  of  an  enemy:* 

61.  A  sentinel  sleeping  on  his  post,  or  leaving  it  before  being  re- 

gularly relieved :  * 

62.  Employed  in  foreign  parts,  and   doing  violence  to  any  person 

bringing  provisions,  or  other  necessaries,  to  the  quarters  of 
the  army;  forcing  a  safeguard;  breaking  into  a  house  or  cellar 
for  plunder'  (§  197-9). 


Mutiny. 


Facta  should 
be  aet  forth  in 
charge. 


1 66.  Art  40, — Mutiny  and  sedition  are,  by  some,  con- 
sidered as  convertible  terms,  and  perhaps  properly  so ;  but  by 
military  men,  mutiny  is  rather  understood  to  imply  extreme 
insubordination,  as  individually  resisting  by  force,  or  col- 
lectively rising  against  or  opposing  military  authority,  with 
or  without  actual  violence,  such  acts  proceeding  from  alleged 
or  pretended  grievances  of  a  military  nature  :  and  sedition  is 
supposed  to  apply  to  acts  of  a  treasonable  or  riotous  nature, 
directed  rather  against  the  government  or  civil  authorities 
than  military  superiors,  though  necessarily  involving  or  re- 
sulting in  insubordination  to  the  latter.  The  facts,  by  which 
it  is  intended  to  substantiate  mutiny  or  sedition,  should  be 
set  forth  in  the  charge  ;  it  must  be  proved  by  acts,  not  by 
words  alone,  or  by  words  at  all,  except  in  connection  with 
acts,  since  even  traitorous  words  against  Her  Majesty  are  not 


(5)  Mnt.  Act,  sec.  15. 


(6)  Not  expressly  mentioned  in  the 
mutiny  act. 
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punishable,  as  is  mutiny,  by  death.'  From  the  earliest  periods  Art  40. 
of  our  military  history  a  distinction  has  been  admitted  between 
mutinous  conduct  and  mutiny ;  the  penalty  of  death  could  not 
legally  be  awarded  on  a  charge  of  mutinous  conduct.^  No- 
thing less  than  mutiny,  expressly  charged  and  satisfactorily 
proved,  will  justify  the  sentence  of  death.  Mutinous  conduct 
implies  behayiour  tending  to  mutiny,  as  murderous  conduct 
implies  behaviour  tending  to  murder ;  and  as  a  man  of  mur- 
derous character  may  not  have  effected,  or  may  not  have 
formed  the  intention  to  commit  that  crime,  so  may  a  soldier, 
whose  conduct  evidently  tends  to  mutiny,  yet  be  clear  of  the 
perpetration  or  completion  of  that  offence. 

167.  Art  41.  —  The  article  now  extends  to  every  sort  of  Violence  to 
violence,  which  may  be  used  or  offered  to  superior  officers,  "**^"**^* 
under  whatever  circumstances  they  may  be  in  the  execution  of 

their  office.  It  is  held  to  be  the  intent  and  meaning  of  the 
mutiny  act  that,  whenever  they  are  answerable  to  the  law 
for  a  neglect  of  duty,  the  law  will  extend  its  protection  to 
them. 

168.  It  is  an  inseparable  part  of  the  offence  contemplated  in  execution 
by  this  article,  that  the  violence  be  offered  to  a  superior 

officer  in  the  execution  of  his  office.  To  subject  an  offender, 
therefore^  to  the  grave  punishments  contemplated  by  it,  it  is 
necessary,  not  only  to  prove  that  the  violence  was  offered  to 
the  superior  •  in  the  execution  of  his  office,  but  also,  that  this 
circumstance  should  be  specifically  alleged  in  the  charge, 
or,  at  the  least,  that  facts  should  be  set  forth,  from  which  it 
might  be  collected.    The  omission  of  this  allegation,  in  a  very 

(7)  Art.  War,  43.     See  *^Aets  and  constitnte  an  offence  punishable  with 
JDeclarations  of  Co-mutineers,**  %S2l-3,  death,  within  the  intent  and  meaning 

(8)  Private  J.  Midgeley,  Royal  Fu-  of  the  mutiny  act." — Horse  Guards, 
sileers,  having  been  tried  at  Malta  and  26th  July,  1834. 

sentenced  to  be  transported  for  four-  (9)  "I  have  it  in  command  to  say, 

teen  years  upon  a  charge  of  **  highly  that  a  lance  corporal  is  in  all  situations 

insubordinate  and  mutinous  conduct  and  under  all    circumstances  while 

in  using  threats  against  the  life  of  a  holding  the  lance  rank, to  be  regarded 

sergeant,  and  having  a  firelock  loaded  and  denominated  as  a  non-commis- 

wilh  the  avowed  intention  of  shooting  sioned  ofiScer,  for  the  time  being,  and 

him,  the  general  commanding  in  chief  that  his  authority  as  a  superior,  is,  to 

wrote  as  follows  to  the  major-general  all    intents  and   purposes,  as  valid, 

commanding  : — ^**I  have  to  acquaint  whilst  acting  in  the  capacity  as  cor- 

jon  that  the  sentence  awarded  by  the  poral,  as  if  he  were  a  commissioned 

conrt  and  approved  by  you  could  not  officer  of  the  regiment*' —  Adjutant 

legally  be  enforced,  inasmuch  as  nei*  General,  Horse  Guards,  22nd  June, 

ther  the  charges  against  the  prisoner,  1844. 
nor  the  evidence  in  support  of  them, 

F  2 
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§  169-170. 


Art  41. 


Exocutton  of 
offioe: 


when  ui  officer 
roust  be  oon- 
mdered  to  be 
in. 


aggravated  case  (§  406)^  caused  the  revision  of  a  sentence 
and  the  substitution  of  corporal  for  capital  punishment. 

169.  There  would  be  some  difficulty  in  accurately  defining 
what  is  meant  by  the  words  tn  the  execution  of  his  office, 
which  were  not  a  part  of  the  original  provision,  and  were 
added  in  the  year  1749.  Unquestionably  an  officer  would 
be  in  the  execution  of  his  office,  whether  the  duty  he  was 
performing  were  a  prescribed  duty,  or  a  duty  arising  out  of 
the  exigency  of  the  moment.  As  a  familiar  illustration  of 
which,  it  may  be  observed,  that  an  officer  seeing  a  soldier  out 
of  quarters  after  hours,  or  improperly  dressed  in  a  town,  or 
transgressing  against  any  order  or  custom  of  the  service, 
would  be  in  the  execution  of  his  duty,  and  therefore  of  his 
office,  in  ordering  the  soldier  to  his  barracks,  or  directing 
such  steps  as  may  be  necessary.  It  would  perhaps  be  going 
too  far  to  assert,  that  an  officer  present  with  his  regiment  is 
perpetually  on  duty,  and  consequently  in  the  execution  of  his 
office,  because  it  may  be  imagined  that  in  social  intercourse, 
violence  may  be  offered  to  *a  superior,  which  clearly  could 
not  be  charged  under  this  article,  though  it  is  equally  clear 
that  it  is  the  duty  of  all  officers  to  quell  all  quarrels,  frays 
and  disorders ;  and  consequently,  if  at  the  mess-table  or  in  a 
private  room  an  officer,  fulfilling  this  duty,  encountered  vio- 
lence from  an  inferior,  the  offender  might  be  exposed  to 
capital  punishment,  by  alleging  that  the  superior  officer  was 
in  the  execution  of  his  office.  Whatever  the  regulations  or  cus- 
toms of  the  service  require  in  an  officer,  it  is  the  duty  of  die 
officer  to  perform ;  and  whenever  the  good  of  the  service 
requires  that  he  should  interfere,  it  is  his  duty  to  interfere : 
in  such  cases  the  officer  is  in  the  execution  of  his  office,  and 
entitled  to  the  protection  of  the  law.  No  officer,  of  any 
standing,  will  be  under  any  difficulty  in  deciding  whether  an 
officer  was  in  the  performance  of  his  duty  upon  any  given 
or  assumed  occasion.  Were  an  officer  in  the  execution  of 
accidental  or  general  duty,  he  would  undoubtedly  be  in  the 
execution  of  his  office.  But  if  a  doubt  exist  on  this  poiat, 
the  offence  cannot  be  deemed  capital,  but  must  be  visited  by 
punishment  under  the  article  "  All  crimes  not  capital." 

170.  It  may  be  observed  that  to  constitute  this  offence,  it 
must  appear  that  the  offender  was  aware  of  the  rank  or  su- 
periority of  the  superior.     A  case  has  arisen  in  which  it  has 
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been  asked :  Can  an  officer  be  in  the  execution  of  his  office  Art.  4i. 
in  plain  clothes?  No  military  man,  of  any  experience  and  ^PR|*^^ 
reflection,  will  hesitate  to  answer,  that  an  officer  may  be  in  the 
execution  of  his  office  in  plain  clothes.  We  will  assume  a  case, 
which  has,  in  our  own  experience,  repeatedly  occurred;  it  may 
serve  to  exemplify  what  it  may  be  desirable  to  leave  no  doubt 
on.  We  will  suppose  an  officer  returning  from  shooting  or 
boating,  of  course  in  any  dress  but  regimentals, — that  he  en- 
counters a  soldier  of  his  regiment  or  company  committing  some 
flagrant  breach  of  good  order ;  it  is  unquestionably  his  duty  to 
interfere,  and  to  order  that  soldier  to  desist  or  to  retire  to  his 
quarters.  The  soldier  knowing  his  officer  and  offering  him 
violence,  by  drawing  his  side  arms  on  him  or  by  any  other 
means,  would  expose  himself  to  the  capital  charge  of  offering 
violence  to  his  superior  officer  in  the  execution  of  his  office. 
There  is  this  difference  between  plain  clothes  and  regimentals ; 
there  would  be  no  occasion  to  establish  by  proof  that  the 
soldier  had  a  knowledge  of  his  officer,  such  officer  being  in 
regimentals ;  it  would  be  presumed,  until  the  contrary  was 
shown :  whereas,  were  the  officer  in  plain  clothes,  it  would 
be  indispensably  necessary  to  show  that  the  soldier,  at  the 
time  of  offering  violence,  was  aware  that  it  was  directed 
towards  his  superior  officer.* 

171.  The  latter  part  of  this  article  was  added  in  1846 ;  violence 
and  it  maybe  remarked  that  it  defines  the  only  offence,  onlSuarv 
committed  within  the  prison,  for  which  soldiers  confined  in  SSSner 
military  prisons  are  liable  to  be  brought  to  trial  by  court  ammtaiy*^ 

.   I  „  prison. 

martial.^ 

172.  The  violence,  which  the  article  provides  against,  must  The  article 
be  directed  against  a  visitor  or  other  military  officer:  other  whenThe*^^^ 
acts  of  violence  are  otherwise  dealt  with,  and  are  not  cog-  not  him»eif 
nizable  by  military  law,  as  the  whole  of  the  officers  of  the  pri-  mulytfy  Uw. 
sons,  when  practicable,  are  purposely  taken  from  the  retired 

and  pension  list,  and  considered  as  on  a  civil  establishment.' 

173.  Art.  42. —  Some  remarks,  bearing  on  the  terms  of  iM«*qrinK 

(1)  If  a  gnard  were  at  hand  and  that  in  which  he  serred,  committing 

circumstances  admitted  delay,  it  might  a  disorder. 

be  better,  before  interfering,  to  resort        (2)  Circ.  Mem.,  28rd  Nor.,  1849. 
to  the  guard  ;  which  would  most  cer-         (3)  Reports  of  Committee  on  Mili- 

tainlj  be  the  course  adopted  bj  an  taiy  Prisons.     War  Office,  1st  Jan., 

officer  in  plain  clothes,  who  might  see  1847,  pp.  10,  25. 
men,  of  a  different  regiment  from 
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§  174-176. 


lawful 
command. 


DeAcrtion 
diHtiimiished 
from  absence 
without  leave ; 


defined  to  be 
abiience,  not 
only  without 
leave,  but 
also  without 
intention  of 
returning, 

oreuch 
intention 
having  been 
given  up. 


Proviaion 

as  to  desertors 

rc-eulittting. 


and  their  trial, 
when  one  or 
more  instances 
are  discovered. 


this  article  will  be  offered,  when  consideriiig  a  defence  which 
pleads,  or  is  grounded  on,  inevitable  necessity  (§  593).  The 
offence  contemplated  hj  it  appears  to  be  the  wilfid  disobe- 
dience of  a  personal  order,  or  order  addressed  to  an  in- 
dividual :  "  Neglecting  to  obey  garrison  or  other  orders,"  is 
an  offence  of  a  less  aggravated  nature,  noticed  in  the 
seventy-ninth  article. 

174.  Art.  46.  —  With  respect  to  desertion,  it  is  to  be 
observed,  that  an  essential  and  important  difference  exists 
between  this  offence  and  that  of  absence  without  leave,  to 
which  also  it  may  be  convenient  to  refer,  in  this  place. 
Intention  is  the  criterion  which  distinguishes  between 
them. 

175.  Desertion  is  the  illegal  absence  of  an  officer  or  sol- 
dier from  his  duty,  without  intention  of  returning  \  it  may 
arise, —  for  example, —  either  from  his  wilful  departure  from 
the  regiment,  detachment,  or  corps  to  which  he  belongs,  or 
may  have  been  attached,  without  an  intention  to  return ;  or 
from  his  wilful  and  continued  absence,  an  intention  of  not  re- 
turning being  evinced,  though  the  departure  might  have  been 
with  leave,  as  when  a  soldier  deserts  on  expiration  of  his  pass 
or  furlough,  or  attributable,  in  the  first  instance,  to  a  cause 
not  under  the  control  of  the  offender,  as  when  taken  prisoner 
by  the  enemy's  advanced  parties,  and  thus  separated  from  his 
corps.  In  every  case,  the  absence  of  an  intention  or  dispo- 
sition to  return  (of  the  animus  revertendiy  as  it  is  called)  is 
the  difference,  which  is  essential  to,  and  constitutes,  desertion; 
and  this,  even  though  the  deserter  may  have  subsequently 
surrendered  himself — which  circumstance  may  indeed  weigh 
in  the  apportionment  of  punishment,  but  cannot  countervail 
against  conclusive  evidence  in  support  of  the  charge. 

176.  The  mutiny  act  provides  tliat  any  non-commissioned 
officer  or  soldier  belonging  to  any  regiment  or  corps,  who 
shall,  without  having  first  obtained  his  discharge,  enlist  in 
any  other  regiment  or  corps,  may  be  deemed  to  have  deserted, 
and  be  liable  to  be  punished  accordingly.*  The  fifty-third 
article  of  war  contains  corresponding  clauses,  and  also  makes 
a  provision,  which,  as  amended  in  1860,  is  most  practical,  that 
any  number  of  charges  of  desertion  may  form  the  subject  of 
a  single  arraignment. 

(4)  Mut.  Act,  see.  15.     Sec  §  183. 
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177.  The  evidence  to  support  the  charge  of  desertion  must  BTidenoeto 
always  vary  :  the  intention  may  be  proved  by  direct  or  cir-  charge  of  de- 
cumstantial  evidence  ;  it  may  be  inferred  or  presumed  from 
the  length  of  absence,  the  prisoner  offering  no  proof  to  the 
contrary :  in  every  case,  however,  proof  must  be  adduced 
sufficient  to  lead  the  court  to  the  conviction  that  the  accused 
either  had  no  intention  of  returning  or  rejoining  his  corps  at 
the  time  he  absented  himself,  or  at  the  period  when  the 
obstacles  to  his  return  might  have  ceased,  or  else  had  given 
up  such  intention.     It  is  impossible  to  lay  down  any  parti-  Time  or 
cular  time  *  of  absence  which  may  constitute  a  proof  of  the  IhJSJSV^* 
intention  to  desert     Illegal  absence  for  a  considerable  time  ^SIotUoo.^^ 
is  primA  facie  evidence  of  intention  not  to  return, —  and  if 
extending  to  two  months  may  be  proved  by  the  record  of 
the  court  of  enquiry,  which  (§  347)  is  then  assembled  in  the 
case  of  a  soldier,  and,  by  an  exceptional  provision  in  the 
articles  of  war,  receives  evidence  on  oath ;  —  but  it  is  compe- 
tent to  the  party  accused  in  every  case  to  bring  in  proof 
acts,  or  circumstances,  implying  a  contrary  intention.     On 
the  other  hand,  absence,  for  a  very  considerable  time,  or 
however  short,  if  attended  by  circumstances  evincing  an  in- 
tention permanently  to  abandon,  or  withdraw  from,  the  regi- 
ment or  corps,  as  stepping  into  a  boat,  or  taking  measures  to 
procure  the  means  of  crossing  a  frontier  river ;  or  enlisting  or 
offering  to  enlist,  when  disguised,  in  another  corps ;  or  em- 
barking for  a  distant  part  of  the  world ;  or  embarking  for 

(5)  The  foity-seventh  article  of  war  intention  of  the  prisoner  to  deaert  or 
now  contains  an  explicit  proyision,  nof,  is  clearly  a  matter  for  the  deter- 
that  soldiers  absent  without  leave  for  mination  of  the  conrt,  judging  from 
more  than  twenty-one  days,  and  the  facts  before  them ;  and  undonbt- 
**  TRIED  for  dtuTiion^  as  therein  di-  edly,  if  they  are  of  opinion  that  there 
reeled,  may  ncTertheless  be  fonnd  was  not  an  intenHom,  to  desert,  they 
guilty  of  abaence  without  leave,  £x-  onght  then  to  find  the  prisoner  guilty 
cept  that  it  had  been  too  often  mis-  of  being  absent  without  leave,  a  minor 
construed,  it  might  be  difiBcult  to  offence  necessarily  included  in  the 
conceive  how  the  article,  even  as  it  grave  charge  of  desertion, 
used  to  stand,  could  have  been  so  Justice,  no  less  than  sound  policy, 
interpreted.  It  mmu  not  intended^  most  would  seem  alike  interested  to  mark 
ccruinly,  to  define  the  period,  which  this  difference,  and  whilst  awarding  a 
shall  be  conclusive  proof  of  desertion,  sufficient,  possibly  the  same,  punish- 
by  providing  that  a  regimental  court  ment,  for  the  breach  of  discipline  in 
martial  should  not  try  a  soldier  for  either  case,  to  reserve  the  penalties 
absence  without  leave,  if  the  absence  inseparable  from  a  conviction  of  de* 
had  exceeded  iwenty-^e  da^,  and  by  sertion  and  the  disgraceful  stigma 
directing  that  in  this  case  the  offender  peculiar  to  it,  for  those  cases  only, 
should  bis  tried  by  a  superior  tribunal  where  the  crime  shall  be  clearly  made 
ybr  desertion.     The  question  of  the  out. 
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§  178-180. 


Desertion: 


distance  not 

invariably 

oondusire. 


Prisoner  may 
be  aoquiited 
of  desertion, 
and  absence 
%vithout  leave 
may  be  found 
where  deser- 
tion is  cbansed. 


Porfeitura  of 
former  service 
inseparable 
from  convlcy 
tion  of 
desertion. 


a  neighbouring  port;  or  taking  a  place  in  a  coach^  the 
offender  having  no  object  in  view  which  may  tend  to  account 
for  the  dereliction  of  duty  and  lead  to  the  belief  that  a  tem- 
porary absence  only  was  intended^  may  amoimt  to  satis&o- 
tory  evidence  of  the  intention  to  desert. 

178.  Neither  can  desertion  invariably  be  judged  by  dis- 
tance ;  a  soldier  may  absent  himself  without  leave  and  depart 
to  a  very  considerable  distance,  and  yet  the  evidence  of  an 
intention  to  return  may  be  clear ;  whereas,  he  may  scarcely 
quit  the  camp  or  barrack-yard,  and  the  evidence  of  deser- 
tion may  be  complete,  as  if  a  soldier  were  detected  in  passing 
through  the  outposts  clandestinely ;  or  crossing  a  frontier ; 
or  taken  in  disguise,  with  letters  on  his  person  indicating  the 
intention,  although  he  may  have  gone  a  few  paces  only  in 
furtherance  of  his  design.  The  perpetration  of  any  heinous 
crime  coupled  with  absence  without  leave,  and  the  forcible 
capture  of  the  offender,  may,  though  the  absence  be  of  very 
short  duration,  and  the  distance  inconsiderable,  lead  to  the 
belief  that  the  soldier  had  no  intention  of  returning.  The 
article  of  war  which  provides  for  the  punishment  of  a  soldier 
found  more  than  one  mile  from  the  camp,  without  leave  in 
writing,  has  no  reference  whatever  to  the  crime  of  desertion,, 
except  perhaps  as  it  may  be  intended  to  obviate  facilities  of 
perpetrating  it,  though  some  have  unaccountably  considered 
it  a  sort  of  definition  of  that  offence :  the  article  is,  however, 
of  very  ancient  standing,  and  appears  to  have  been  framed 
chiefly  to  prevent  marauding,  by  checking  the  inclination 
which  soldiers  have  of  straggling  at  too  great  distances  from 
camp  during  the  time  they  may  be  unemployed,  and  when 
they  may  be  lawfully  absent. 

179.  It  is  scarcely  necessary  to  remark  that  the  punish- 
ments peculiar  to  desertion  cannot  be  awarded  on  conviction 
of  absence  tmthout  leave,  however  aggravated ;  and  that  an 
offender,  charged  with  desertion,  may,  as  specially  provided 
by  the  forty-seventh  article  of  war,  be  found  guilty  of  the 
minor  crime,  absence  without  leave,  and  receive  judgment 
accordingly. 

J  80.  It  must  be  borne  in  mind,  that,  as  already  mentioned 
(§  118),  a  soldier  found  guilty  of  deserti<yi,  such  finding 
having  been  confirmed,  thereupon  forfeits  all  advantages 
which  might  have  otherwise  accrued  from  the  length  of  his 
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former  service,  in  addition  to  any  punishment  tlie  court  Desertion, 
may  award  ;  ®  and  moreover  forfeits  his  regular  pay  for  the 
day  or  days  during  which  he  may  have  been  absent,  which 
last  forfeiture,  is  alone  incurred  by  soldiers  upon  conviction 
of  absence  without  leave.^  These  forfeitures  are  consequent 
on,  and  inseparable  from,  conviction.  The  moment  the  sen- 
tence is  complete  by  the  confirmation  of  the  superior  authority, 
the  soldier  incurs  the  penalty  which  it  is  not  in  the  discretion 
of  an  officer  confirming  the  sentence  to  remit.  Although  the 
forfeitures  spring  from  the  finding,  yet  they  do  not,  under 
any  circumstances,  depend  in  any  degree  on  the  sentence. 
It  would  therefore  be,  not  only  an  act  of  supererogation 
in  a  court  martial  to  notice  these  forfeitures  in  its  sentence, 
but  an  impotent  and  intrusive  assumption  of  jurisdiction. 

1 8 1.  On  a  first  and  every  subsequent  conviction  of  deser-  Theoonrt 
tion,  courts  martial  are  empowered®  to  order  that  the  offender  adMorter  to  bo 
be  marked  with  the  letter  D.     If  the  court  martial  does  not  the  letter  d.; 
sentence  a  deserter  to  be  marked  with  the  letter  D.,  in  con- 
formity with  the  clause  of  the  mutiny  act,  it  is  required  of 
the  court  that  a  separate  letter  be  appended  to  their  pro- 
ceedings, stating  their  reasons  and  signed  by  the  president.^ 

182-4.  The  court  may  also  sentence  the  deserter  to  be  and  to  make 
put  under  stoppages  of  pay  until  he  shall  have  made  good  Snufduio»t^ 
any  bounty  or  free  kit  fraudulently  obtained  by  him  by  ** 
desertion  from  his  corps  and  enlisting  in  some  other  corps  or 
the  militia.^ 

185.  District  or  garrison  courts  martial  are  empowered  to  Anemented 
sentence  a  soldier  convicted  of  desertion  to  forfeiture  of  Suim!^^ 
all  advantages  arising  from  future  service,  and  also  to  re-  £ircspoct to 
commend  his  discharge  with  ignominy,'  and  his  being  marked 

with  the  letters  B.C.* 

186.  Desertion,  however  short  the  period  of  absence,  is  Soidien 
not  cognizable  by  a  regimental  court  martial,  under  any  abeent^or 

(6)  Art.  War,  171.    The  articles  of    in  either  case. 

war  provide  that  the  conrt  may  also  (8)  Mm.  Act,  sec.  26. 

award   the  forfeiture   of  advantages  (9)  Queen's  Reg.,  p.  223. 

arising  from  the  fatare  service  of  a  (1)  Art  War,  1S2.     The  Qaecn's 

deserter.  —  Art.  War,  52.  Begnlations  (p.  225)  direct  that  in 

(7)  Art.  War,  175.  The  day  on  cases  of  frandalcnt  re-enlistmcnt,  the 
which  the  soldier  absents  himself,  and  amonnt  of  bounty  and  of  the  free  kit 
the  daj  on  which  he  retumtf  are  to  be  a  soldier  may  obtain  thereby  is  to  be 
counted  days  for  the  purpose  of  the  specified  in  the  charge. 

forfeiture,  although  the  absence  may         (2)  Art.  War,  52. 
not  have  amounted  to  an  €iilir«  d<^        (3)  Mnt.  Act,  sec.  26. 
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§  187. 


mora  than 
twonty-one 
di^  tried  for 
desertion. 


but  not 
unless  wilftillT 
abctent  beyond 
the  twen^-one 
days. 


Form  of  charge. 


circumstances ;  nor  is  absence  without  leave  where  the  ab- 
sence has  exceeded  the  period  of  twenty-one  days/  without 
the  permission  of  the  officer  commanding  the  brigade  district 
or  garrison,  but  any  soldier  absenting  himself  (that  is  (§  187) 
wilfully  absent)  for  a  period  exceeding  twenty-one  days, 
must  be  tried  for  desertion,  by  a  general  or  district  or 
garrison  court  martial.^ 

187.  A  soldier  may  be  tried  for  the  minor  offence  of 
absence  without  leave,  even  though  he  may  have  been  away 
from  his  corps  for  two  months,  in  any  case  where  the  circum- 
stances do  not  indicate  an  intention  to  desert,  and  provided 
the  illegal  absence  does  not  exceed  the  prescribed  limits,  it 
having  been  bud  down,  on  the  highest  authority,®  that  ^^it  is 
not  imperative  to  bring  a  soldier  to  trial  on  a  charge  of 
desertion,  unless  he  shall  have  been  illegally  absent  from  his 
corps  for  a  period  exceeding  twenty-one  days,  and  that  the 
period  of  detention  in  prison  cannot  be  reckoned  as  a  portion 
of  the  time  he  has  been  tmlfully  and  (consequently)  illegally 
absent  from  his  duty."  It  was  pointed  out  at  the  same  time 
that  the  duration  of  the  illegal  absence  should  clearly  appear 
on  the  face  of  the  charge,  and  that  the  following  might  be 
considered  a  model  in  framing  the  charge  in  such  a  case, 
viz. :  '*  Having  absented  himself  without  leave  {from  his 
commanding  officer]  ^  from  the  98th  regiment,  at 


(4)  In  those  cases  where  the  soldier 
may  hare  been  committed  by  a  ma- 
gistrate on  snspiciun  of  being  a  de- 
serter, this  period  most  be  calculated 
np  to  the  day  on  which  he  surrendered 
himself  or  was  apprehended.  It  rarely 
happens  that  legal  eyidence  of  that 
date  can  be  given  before  a  court  mar- 
tial, although  the  officer  who  prefers 
the  charge  is  ordinarily  in  possession 
of  this  information,  from  the  fact  of 
its  being  mentioned  in  the  route. 

It  is  much  to  be  regretted,  that  the 
principle,  so  advantageously  admitted 
in  making  the  record  of  the  court  of 
enquiry,  as  to  the  illegal  absence  of  a 
soldier,  evidence  upon  his  trial  for  de- 
sertion (Art.  170)  has  not  been  ex- 
tended to  meet  the  requirements  of 
this  case  also,  and  that  the  description 
return,  which  the  justice  is  required  to 
transmit  to  the  secretary  for  war,  or  a 
copy  duly  aothenticated,  should  not 
have  been  declared  to  be  admissible  in 
evidence,  in  the  absence  of  proof  to 


-on 


the  contrary,  of  the  £ict  of  the  appre- 
hension or  voluntary  surrender,  of  the 
date  of  committal,  and  as  to  whether 
the  person  committed  as  a  deserter 
admitted  or  denied  that  he  belonged 
to  the  service. 

If  any  such  alteration  were  intro- 
duced, it  would  become  doubly  **  im- 
portant for  the  interest  of  the*'  prisoner 
that  the  form  of  return  of  persons 
committed  on  a  charge  of  desertion 
in  the  schedule  of  the  mutiny  act, 
should  be  amended  so  as  not  to  lead 
to  an  admission  of  **  desertion  **  by  a 
prisoner  guilty  of  simple  **  illegal  ab- 
sence," and  not  alive  to  the  importance 
of  the  distinction. 

rs)  Art.  War,  188.   See  note,  §  177. 

(6)  Extract— Letter,  Adjutant  Ge- 
neral, dated  Horse  Guard8,10th  March, 
1840. 

(7)  The  addition  of  the  words 
[within  brackets]  is  requh^d  by  the 
existing  regulationa—Queen's  Reg., 
p.  S2S. 
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or  about  the and  not  returning  until  brought  back 

on  or  about  the ,  having  surrendered  himself  and 

been  committed  as  a  deserter  to  the  gaol  of on 

the •" 

1 88.  The  fifty-first  article  of  war  enables  the  commander-  Trial  of  sgdier 
in-chief,  if  there  are  special  circumstances  to  justify  the  be  dispensed 
exemption^  to  dispense^  in  any  case,  with  the  trial  of  a  soldier  oasebyooxn- 
for  desertion.     A  circular  of  the  18th  August,  1860,  directs 

that  men,  who  surrender  themselves  as  deserters,  and  are 
retained  in  the  corps  in  which  they  happen  to  be  serving,  but 
are  not  brought  to  trial,  shall  be  placed  in  the  second  class. 
Before  1841,  the  trial  was  imperative ,  after  the  regimental 
board  (§  347)  had  been  held  to  record  the  illegal  absence. 

189.  A  recruit  having  been  attested  or  received  pay  other  Recruits 
than  enlisting  money ,^  and  deserting  before  joining  his  regi-  pnor  to 
mentor  corps,  on  being  apprehended,  and  committed  for  such  regimenu 
desertion  by  any  justice  of  the  peace  upon  the  testimony  of  **' 

'  one  or  more  witnesses  upon  oath,  or  upon  his  own  confession, 
forfeits  his  personal  bounty,  and  is  liable  to  be  transferred  may  be 
to  any  regiment  or  corps  or  depot  nearest  to  the  place  where 
he  shall  have  been  apprehended,  or  to  any  other  regiment  or  Bnt  liable  to 
corps  to  which  Her  Majesty  may  deem  it  more  desirable  that  punishment, 
he  should  be   transferred.     But  deserters  thus  transferred  forMturaof 
are  not  liable  to  other  punishment  for  the  offence,  or  to  any      ^ 
other  penalty  except  the  forfeiture  of  their  personal  bounty.* 

190.  Art.  55. —  The  latter  part  of  this  article,  rc&'evtwgr  Believing  sn 
with  money y  mctuah  or  ammunition^  or  knawinffly  harbouring 

or  protecting  an  enemy y  is  not  expressly  mentioned  in  the 
mutiny  act;  though  no  better  proof  could  be  required  of 
holding  correspondence  with  an  enemy ^ —  the  offence  which  is 
specified  in  the  mutiny  act, —  than  relieving  him  by  money, 
victuals,  or  ammunition,  or  by  harbouring  or  protecting  him. 
The  distinction  is,  however,  made  in  the  article  of  war,  and 
is,  therefore,  to  be  noticed  here. 

191.  Art.  56.  —  This  article  unites  two  of  the  former  ^^^^^^^''^ 
articles  of  war ;  the  first  paragraph,  as  it  now  stands,  relates  enemy. 

to  personal  misbehaviour  and  the  shameful  abandoning,  or 
delivering  up  any  garrison,  fortress,  post  or  guard;   the 

(8)  RecrnitSy  until  they  have  been  circamstances,  they  are  punishable  as 

attested,  or  received  pay,  are  not  tria*  rogues  and  vagabondf.— Mat.  Act, 

ble  by  court  martial  (Mnt.  Act,  sec.  tec  47. 

47}  ;  but  if  they  abscond  under  theae  (9)  Mat.  Act,  sec  36. 
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CRIMES  AND   PtTNISHMENTS. 


§  192. 


Art.  60. 
Misbehaying 
before  the 
enemy, 
not  synony- 
mous  witn 
cowardice. 


ghameftiHy 
abandoning 
apoati 


second,  to  compelling  or  inducing  others  to  misbehave. 
Misbehaviour  before  the  enemy  is  generally  deemed  synony- 
mous with  cowardice ;  but  that  there  is  an  essential  differ- 
ence, appears  from  the  approved  sentence  of  the  court  mar- 
tial on  Captain  Barnes,  of  the  2nd  battalion,  89th  regiment ; 
he  was  charged  **  with  misbehaving  himself  before  the  enemy, 
in  the  expedition  under  the  command  of  Major-Qeneral  Lord 
Blaney,  in  the  month  of  October,  1810,"  upon  which  charge 
the  court  "  was  of  opinion,  that  the  prisoner  was  so  far  guilty 
of  misbehaving  before  the  enemy,  inasmuch  as  he  was  not 
with  his  company  at  the  moment  of  the  general  retreat ;  but 
in  consequence  of  the  good  conduct  of  the  prisoner,  previous 
to  the  retreat,  the  court  did  not  find  him  guilty  of  personal 
cowardice.  The  court,  therefore,  sentenced  him  to  be 
cashiered,  but  at  the  same  time  humbly  presumed  to  recom- 
mend him  as  an  object  of  clemency  to  His  Boyal  Highness 
the  Prince  Regent"  *  That  the  slightest  shadow  of  cowardice 
could  not  attach  to  the  absence  of  Captain  Barnes,  highly 
culpable  as  it  appears,  from  the  sentence,  to  have  been,  is  evi- 
dent from  the  recommendations  of  the  court,  the  mitigation  * 
by  the  Prince  Regent  of  the  sentence  awarded  him,  and  his 
subsequent  restoration  to  his  rank  in  the  44th  regiment 

192.  The  term  **  shamefully  abandon,"  perhaps  requires 
some  elucidation.  The  broad  and  general  maxim  is,  and 
ever  has  been,  that  a  post  must  be  defended  to  the  last 
extremity,  and  that  so  long  as  any  expedient  remains  un- 
attempted,  or  any  rational  hope  of  defence  exists,  it  is 
criminal  to  abandon  or  deliver  it  up ;  and  that  to  surrender 
a  post,  when  not  justified  by  necessity,  is  shamefully  to 
abandon  or  deliver  it  up.  But  what  is  the  last  extremity  ? 
When  does  that  inevitable  necessity  arise  which  amounts 
to  a  justification  ?  There  are  no  orders  in  the  British 
service,  not  obsolete,  which  can  be  referred  to  in  reply- 
ing to  these  questions.  The  abandonment  of  a  post  in 
the  field  can  only  be  judged  by  the  particular  attendant 
circumstances ;  but  with  respect  to  places  of  strength,  there 


(1)  G.  O.  No.  213. 

(2)  See  §  151.  — It  may  be  re- 
marked, as  to  this  sentence,  which  was 
approred  by  the  Prince  Begent,  that  a 
recommendation  to  mercy  is  included 
in  the  sentence,  which  was  awarded  in 


the  discretion  of  the  conrt ;  but  it  most 
be  remembered  that  His  Migesty's 
pleasure,  as  to  the  inexpediency  of 
such  proceeding,  had  not  then  been 
made  known. 


§  193.  SENTENCE  —  DISCRETIONABY  —  DEATH.  77 

are  some  fixed  principles  which  may  guide  the  judgment.  Art.M. 
Mr.  Samuel,  in  treating  of  the  offence  of  abandoning  a  post,' 
refers  to  the  articles  of  war  for  the  parliamentary  army, 
under  the  Earl  of  E^ssex,  which  he  considers,  and  this  must 
be  admitted,  as  admirably  calculated,  so  far  as  they  go,  to 
elucidate  the  subject.  The  third  article  declares  :  ^^  If  any 
town,  castle,  or  fort,  be  yielded  up  without  the  utmost 
necessity y  the  governor  thereof  shall  be  punished  with  death. 
And  withal  to  kriaw  in  what  case  and  circumstances  a  governor 
and  the  militia  of  the  garrison  may  be  blameless  for  the 
surrendering  of  a  town,  castle,  or  fort,  it  is  hereby  expressly 
signified,  that,  Jirst,  they  are  to  prove  the  extremity  of  want 
within  the  place,  inasmuch  that  no  eatable  provision  was  left 
there  for  sustenance  of  their  lives ;  secondly ^  that  no  succour 
or  relief,  in  any  probable  wise,  could  be  hoped  for ;  thirdly, 
that*nothing  else  could  be  expected,  but  that  within  a  short 
time,  the  town,  castle,  or  fort,  with  all  the  garrison,  and 
arms,  and  ammunition,  magazines  and  appurtenances  be- 
longing to  it,  must  of  necessity  fall  into  the  hands  of  the 
enemy.  Upon  proof  of  which  forementioned  circumstances, 
tjiey  may  be  acquitted  in  a  council  of  war,  else  to  be  liable 
to  the  punishment  above  expressed.'' 

193.  Mr.  Samuel  quotes  the  treatise  of  the  learned  whether 
Dr.  Sutcliffe,  and  adds,  that  the  surrender  of  a  place  cannot  oonl!atation 
be  justified,  without  "  a  previous  consultation  among  the  **  *^®<****^- 
principal  officers,  as  to  the  possibility  of  the  further  mainte- 
nance of  the  place."  It  rather  accords  with  military  ideas  in 
the  present  day,  that  an  officer  in  command  should  act 
independent  of  others  ;  but  his  conduct,  to  be  justified,  must 
necessarily  be  supported  by  the  opinions  of  the  principal 
officers  present.  It  is  inseparable  from  an  active  and  ener- 
getic defence,  that  a  governor  should  be  in  constant  and 
unrestricted  communication  with  the  superior  officers  of  the 
garrison,  the  commanding  artillery  and  engineer  officers  and 
other  heads  of  departments ;  a  formal  consultation,  therefore, 
in  desperate  cases,  can  be  expected  to  add  little  to  the  system 
of  defence,  and  in  fact  has  seldom  been  resorted  to,  but  (as 
is  usually  the  object  of  councils  of  war)  to  furnish  an  excuse 
for  the  execution  of  a  predetermined  plan  of  an  unfortunate 

(S)  Law  Military  (1816),  p.  606.   'The  Practice  and  Lawes  of  Armes,  by 
Matthew  Satcllffe.     1593. 
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post. 


Rule  in  the 
French  senrioe. 


Meaning  of 
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and  unpopular  tendency.  In  the  French  service,  a  governor 
besieged  is  authorized  to  form  a  conseil  de  defense^  composed 
of  the  heads  of  departments ;  and  this  measure,  if  resorted 
to  at  the  commencement  or  during  the  progress  of  the  siege, 
and  not  to  justify  capitulation,  seems  preferable  to,  or  perhaps 
less  objectionable  than,  any  other  form  of  a  council  of  war ; 
particularly  if,  as  in  the  conseil  de  defensey  the  opinion  of  each 
individual,  on  any  proposed  question,  be  separately  and  mi- 
nutely recorded.  The  great  objection  to  a  council  of  war^ 
which  increases  with  the  number  of  which  it  may  be  com- 
posed, is,  that  the  individuals  may  be  led  to  shelter  themselves, 
under  the  aggregate  opinion,  for  any  concurrence  in  an  un- 
favourable measure  which  they  may  express,  knowing  that  the 
chief  honour,  as  well  as  the  principal  responsibility  attending 
the  result  of  a  desperate  or  critical  measure,  must  attach  to 
the  authority  convoking  the  council. 

194.  The  ordinances  of  Lewis  the  Fourteenth,  adopted  by 
each  form  of  government  which  has  subsequently  wielded 
the  power  of  France,  succinctly  but  energetically  declare  the 
necessity  which  can  alone  reconcile  with  honour  the  surrender 
of  a  place :  **  Tout  commandant  de  place  forte  ou  bastionn^e, 
qui  la  rendra  i,  Tennemi  avant  qu'il  y  ait  brSche  accessible, 
et  praticable  au  corps  de  la  dite  place,  et  avant  que  le  corps 
de  place  ait  soutenu  au  moins  un  assaut,  si  toutefois  il  y  a  un 
retranchement  int^rieur  derrifire  la  brfeche,  sera  puni  de  mort, 
d,  moins  qu'il  ne  manque  de  munitions  ou  de  vivres."  * 

195.  As  to  the  use  of  the  word  posty  in  this  and  other 
articles,  it  may  be  observed,  that,  in  this  place,  it  has  refe- 
rence to  some  point  or  position,  whether  fortified  or  not, 
which  a  detachment  may  be  ordered  to  occupy,  or  which  it 
may  be  its  duty  to  defend :  in  the  fifty-seventh  article  it  has 


(4)  D^cret  Imperial,  24  Decembre, 
1811. 

(5)  The  foUowiog  extract  ftom  a 
Tery  valuable  work,  by  (Colonel  Jones, 
of  the  engineers,  printed  for  private 
circulation,  relative  to  the  lines  thrown 
up  to  cover  Lisbon  in  1810,  shows 
the  very  bappy  adoption  of  a  council 
of  defence,  which  perhaps  derived  its 
value  and  importance  from  the  special 
provision  made  for  its  guidance :  "  The 
garrison  of  Abrantes  was  composed 
altogether  of  troops  in  the  service  of 


Portugal,  commanded  by 
governor.  The  only  British  in  the 
place  were  the  engineers,  the  senior  of 
whom,  Captain  Fatten  (Uie  officer  who 
had  constructed  the  defences)  being  a 
man  of  peculiar  gallantry  and  firm- 
ness, was,  by  order  of  Lord  Wellington, 
made  one  of  a  council  of  defence,  and 
any  proposition  for  surrender  was  for- 
bidden to  be  tendered  or  received 
without  his  name  being  signed  in  ap- 
proval of  the  measure.*' 


§  196-198.  SENTENCE — DISCRETIONARY  —  DEATH.  79 

an  indefinite  signification,  but  with  a  general  reference  to  the  Art.  so. 
position  or  place  which  it  may  be  the  duty  of  an  individual 
officer  or  soldier  to  be  in,  more  especially  when  under  arms; 
in  the  sixty-first  article,  the  re-insertion  of  "  sentinel,''  has 
rendered  it  still  more  clear  than  before  that  post  applies  to 
the  spot,  on  which  a  sentry  stands  when,  on  coming  on  duty, 
he  receives  his  orders ;  or  on  which  he  is  placed,  when  the 
officer,  or  non-commissioned  officer  posting  him,  leaves  him 
to  the  observance  of  his  duties ;  in  this  sense,  it  is  used  in 
the  general  orders  of  the  army,  when  it  is  said,  that "  sentinels 
are  not  to  walk  more  than  ten  yards  on  each  side  of  their 
posts.**  The  word  post  may  also  apply  to  the  whole  extent 
of  ground  specially  pointed  out  as  the  limits  of  the  walk  of  a 
sentry. 

196.  Art.  59. — The  penalty  of  death  is  not  applicable,  intentionally 
under  the  provisions  of  the  mutiny  act,  to  this  ofience,  aS^So^m. 
within  the  United  Eangdom  or  the  British  Isles.      It  is 

similar  to  the  seventy-fifth  article,  which  is  restricted  to  the 
United  Kingdom  and  British  Isles,  except  that  false  alarms 
in  action  are  now  provided  for  by  it,  as  well  as  false  alarms 
in  camp,  garrison,  or  quarters.  The  word  intentionally  was 
introduced  into  this  article  in  1830,  the  efiect  of  which  may 
be  to  throw  the  proof  of  intention  on  the  prosecutor ;  whereas, 
before  the  insertion  of  this  word, — ^as  still  under  the  seventy- 
fiflih  article, — ^it  might  have  been  sufficient  to  prove  the  fact, 
and  connect  the  accused  with  the  effect  as  charged,  leaving 
him  to  exonerate  himself  from  culpable  intention,  if  possible. 

197.  Art  62. — This  article  is   operative  only  when  an  inforeim 
army  is  "  employed  in  foreign  parts." — It  is  obvious  that  ^*^®  ^' 
under  those  circumstances  there  would  then  be  greater  occa- 
sion to  repress  a  tendency  to  violence  on  the  part  of  the 
troops,  than  when  employed  among  their  own  countrymen. 

198.  A  question  has  been  raised  as  to  the  precise  meaning  violence 

of  the  words  in  this  article — *^  shall  do  violence  to  any  person  of  pmi^ui. 
bringing  provisions  or  other  necessaries  to  the  quarters  of 
our  forces."  Mr.  Samuel  enters  upon  a  long  discussion  on 
the  words, ''  shall  do  violence  to  any  person/*  and  enumerates, 
as  embraced  by  them,  a  vast  number  of  offences,  which  in  the 
eye  of  the  law  apiount  to  personal  violence,  from  homicide 
to  forcible  extortion  from  the  person.  Others  extend  their 
operation  to  all  possible  acts  of  violence,  whether  as  affecting 
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the  person  or  the  property  of  the  bringer  of  provisions.  It 
is  probable  that  the  words,  **  shall  do  violence,"  apply  to  any 
act  which,  at  common  law,  would  amount  to  robbery  from 
the  person,  or  to  any  assault  with  intent  to  rob  or  to  commit 
felony.  In  the  conflict  of  opinions,  it  is  very  happy  that  a 
court  martial  is  now  empowered  to  apportion  punishment  to 
the  degree  of  guilt  of  which  an  offender  may  be  convicted  ; 
previous  to  the  revision  of  the  articles  of  war,  the  punish- 
ment of  death  was  peremptorily  enjoined,  without  any  dis- 
cretionary power  in  the  court. 

199.  The  phrase,  **  shall  force  a  safeguard,"  also  in  the 
sixty-second  article,  has  sometimes  been  unaccountably  mis- 
understood ;  the  word  safeguard  has  been  erroneously  sup- 
posed synonymous  with  sentinel.  It  never  can  be  imagined 
that  an  offence,  which  up  to  the  publication  of  the  articles  of 
war  of  1829  was  punishable,  without  alternative,  by  death, 
could  be  perpetrated  by  forcing  an  ordinary  sentry,  a  crime 
of  a  very  grave  character,  but,  in  its  nature,  widely  different 
from  this  offence,  which,  besides  being  a  contemptuous  viola- 
tion of  supreme  authority,  may  bring  in  question  the  good 
faith  of  a  general  in  chief.  By  the  laws  of  nations,  a  safe^ 
conduct  or  safegtuurd  has  ever  been  respected,  and  the  viola- 
tion resented  with  the  keenest  jealousy,  more  so  even  than 
the  infraction  of  a  flag  of  truce.  Quotations  may  be 
multiplied,  both  from  the  orders  of  British  and  foreign 
generals,  to  illustrate  the  view  now  taken  of  the  term 
safeguard ;  but  an  order  of  the  Duke  of  Wellington,  dated, 
Pombeira,  18  th  March,  1811,  will  suflSce  to  prove  that, 
in  the  present  day,  safeguard  has  a  meaning  distinct  and 
different  from  that  of  sentinel  or  ordinary  guard,  though 
perhaps  in  His  Grace's  order  it  is  used  in  a  more  extended 
sense  than  had  generally  been  applied  to  it  previously :  "  The 
commander  of  the  forces  requests  the  general  officers  com- 
manding divisions  will  place  safeguards  in  the  villages  in  the 
neighbourhood  of  their  encampments,  to  prevent  the  soldiers 
from  carrying  off  the  furniture,  poles  of  the  vines,  and  other 
property  of  the  inhabitants.  The  commander  of  the  forces 
desires  that,  at  the  same  time  with  this  order,  the  articles 
of  war,  regarding  forcing  safeguards,  may  be  read  to  the 
troops." 


§  200-201.  SENTENCE— DISCRETIONARY — PENAL  SERVITUDE.  81 

200.  The  only  offences  for  which  penal  servitude  can  be  Offences 
awarded,  except  for  capital  crimes^  are  those  declared  in  the  penal  servitude. 
following  article :  — 

Art.  84. — ^Anj  oflS<yr  or  soldier,  or  other  person  employed  in  the  war  de- 
partment, or  in  any  way  concerned  in  the  care  or  distribntion 
of  any  money,  provisions,  forage,  arms,  ammunition,  clothing, 
or  other  stores  belonging  to  the  army,  or  for  Her  Majesty's 
use — embezzling,  fraudulently  misapplying,  wilfully  dam« 
aging,  stealing— or  receiving  the  same,  knowing  them  to  have 
been  stolen  —  or  being  concerned  therein,  or  conniving 
thereat. 

The  sentence  of  a  general  court  martial  on  a  conviction 
under  this  article,  is  restricted  to  the  provisions  of  the  seven- 
teenth section  of  the  mutiny  act,  which  authorizes  a  sen- 
tence of  penal  servitude  for  any  term  not  less  than  four  years, 
or  of  fine,  imprisonment,  dismissal  from  Her  Majesty's  service, 
reduction  to  the  ranks  if  a  warrant*  or  non-commissioned  officer. 
The  act  also  directs  that  every  such  offender  shall,  in  addi- 
tion to  any  other  punishment,  make  good  at  his  own  expense 
the  loss  and  damage  sustained, — and  in  every  case  the  court 
is  required  to  ascertain  by  evidence  the  amount  of  such  loss 
or  damage,  and  to  declare  by  their  sentence  that  such  amount  ^"^^f^  ^ 
shall  be  made  good  by  the  offender.     The  loss  and  damage  ^^"^^'^^^ 
so  ascertained  becomes  a  debt  to  Her  Majesty,  and  may  be  ""^^^  ^^ 
recovered  in  any  of  the  courts  at  Westminster  or  in  Dublin,  recover«d 

-  /•  ,  .nil.  •       in  clvU  court; 

or  the  court  of  exchequer  m  ^HM>tland,  or  m  any  court  m 

the  colonies  where  the  person  sentenced  by  the  court  martial 

shall  be  resident,  after  the  said  judgment  shall  be  confirmed 

and  made  known,  or  the  offender,  if  he  shall  remain  in  the 

service,  may  be  put  under  stoppages  not  exceeding  one  half  or  by  stoppages. 

of  his  pay  and  allowances  until  the  amount  so  ascertained 

shall  be  recovered. 

201.  It  is  not  competent  to  a  court  martial  to  award  im-  imprisonment 
prisonment  till  such  amount  be  paid.^     Its  duty  is  to  ascer-  fixed ^m«: 
tain  the  loss  or  damage,  and  to  declare  that  the  offender  shall  as  punishment. 
make  good  the  amoimt.     Any  imprisonment  awarded  by  the  amount 
court  must  be  for  a  definite  period ;  and  any  fine  imposed    "* 
must  be  with  a  view  to  punishment,  and  perfectiy  indepen- 
dent of  the  amount  embezzled. 

(1)  8ee  the  limitetion  as  to  warrant  (2)  G.  O.  No.  299.  Sentence  of 
officers  provided  by  the  article*  of  court  martial  on  paymaster  W.  Max- 
war,  §  162.  well,  Leeds  Recruiting  District. 

G 
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BoMiera 
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martial  M  for 
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cashiered. 


Soldiers  triable 
by  general 
court  martial 
for  disgnkoeftil 
conduct. 


Purloining 
government 
property 
or  stores, 
punishable  on 
a  charge  of 
disgraoeAil 
conduct. 


Forfisitures 
for  drunkeu- 


to  the  extent 
of  three  ponce 
a  day,  snd 
no  more^ 


or  of  ration 
of  liquor. 


202.  The  article  renders  a  soldier  tried  by  a  district  or 
garrison  court  martial,  for  the  offences  declared  by  it,  without 
any  exception,  liable  to  the  punishments  attached  to  dis- 
graceful conduct. 

203.  It  must  also  be  observed  that  in  cases  which  fall 
under  the  ninety-second  article,  as  already  observed  under 
that  article  (§  142-3)  the  court  is  peremptorily  required 
to  sentence  officers  to  be  cashiered. 

204.  Soldiers  are  liable  to  be  arraigned  before  a  general 
court  martial  on  a  charge  of  disgraceful  conduct  under  the 
ninety-second  article,  for  being  concerned  in  or  conniving  at 
embezzlement  of  stores  by  any  false  document. 

205.  Soldiers,  although  not  concerned  in  the  care  or  dis- 
tribution of  government  money  or  property,  which  is  essen- 
tial to  the  offences  contemplated  by  the  eighty-fourth  article, 
who  may  steal  or  embezzle  the  same,  or  receive  them 
knowing  them  to  have  been  stolen  or  embezzled,  by  the  res- 
toration of  an  old  provision  in  the  articles  of  war  of  the  pre- 
sent year,'  are  liable  to  be  tried  by  a  general,  district,  or 
garrison  court  martial  on  a  charge  of  disgraceful  conduct. 

206.  The  articles  of  war  provide  special  forfeitures*  in 
addition  to  any  other  punishments,  which  the  court  is  com- 
petent to  award  for  the  following  offences : — 

An  80.  DmnkenneM  on  daty  imder  ohm  :  (§  207) 

77.  Drankennets  on  any  duty  not  under  arms,  or  for  daty  or  on 

parade,  or  on  the  line  of  march:  (§  208) 

78.  Habitoal  dmnkennen  (§  210--225). 

It  is  provided  by  the  eighty-second  article  that  "  in  no  case 
shall  any  soldier  by  reason  of  being  drunk  on  or  for  duty  or 
parade,  or  on  the  line  of  march,  or  by  reason  of  habitual 
drunkenness,  be  at  anyone  time  placed  under  forfeitures  of  pay, 
exceeding  in  the  whole  the  amount  of  three  pence /?er  diem ; " 
and  that  if  he  shall  be  at  or  removed  to  a  station  where 
liquor  is  issued  in  kind,  or  shall  be  embarked  on  board  of 
any  vessel  where  liquor  is  provided  as  a  part  of  the  ration, 
such  soldier  shall  be  deprived  of  his  liquor,  instead  of  for- 
feiting one  penny  a  day  of  his  pay,  for  so  long  a  time  as  his 
sentence  to  forfeiture  of  pay  shall  continue  in  force. 


(3)  Art.  War,  85. 

(4)  A  general  conxt  martial  may 
sentence  anjf  offender  to  the  forfeitnre 
of  the  adyantages  accruing  from  his 


seryice,  either  past,  or  fntnre  also: 
district  or  garrison  conrta  martial  only 
for  desertion  or  disgraceful  conduct. — 
See  before,  §  158. 


§  907-212.     SENTENCE  — FOBFEIT0BE8  FOB   PBUNKENNE8S.  83 

207.  Art.  80.  —  A  soldier  for  this  offence  may  be  sen-  Dninkeimess 
tenced  by  any  court  martial  to  be  deprived  of  a  penny  a  day  of  Sndw  Lma. 
his  pay  for  any  period  not  exceeding  sixty  days  in  addition  to 

any  other  punishment  which  the  court  is  competent  to  award. 

208.  Art  81. — A  similar  forfeiture  may  be  awarded  un-  Drunkenness 
der  this  article^  but  in  this  case  for  a  period  not  exceeding  ^^  ^ 
thirty  days. 

209.  It  may  be  observed  that  the  words  '^on  the  line  « Drunk  on 
of  march"  in  this  and  the  following  article  must  be  strictly  niMcK"^' 
construed :  for  instance,  they  do  not  extend  to  drunkenness 

in  billets  after  the  day's  march  is  over. 

210.  Art.  82. — The  article,  now  the  eighty-second,  first  Hautuai 
appeared  in  the  year  1830.     As  now  revised  and  rearranged     "     ""***' 
it  provides  that  any  soldier,  who  shall  have  been  drunk  ^t<r  defluitumor. 
times  within  three  hundred  and  sixty-five  days;  or  ttoice 

drunk  when  on  or  for  duty  or  on  parade,  or  on  the  line  of 
march,  may  in  all  cases  be  charged  with  hahitual  drunkenness^  specifio 
and  shall  on  conviction  be  deprived  of  one  penny  ^  a  day  of  Kr"**  *° 
his  payy  for  any  period  not  exceeding  one  hundred  and  sixty- 
eight  days  (six  months),  if  convicted  before  a  regimental  or 
detachment  court  martial,  and  for  any  period  not  less  than 
one  himdred  and  sixty-eight  days,  and  not  exceeding  six  hun- 
dred and  seventy-two  days  (two  years),  if  convicted  by  a 
general,  district,  or  garrison  court  martial. 

211.  It  may  be  observed  that  it  is  imperative  to  award  imperative  on 
the  forfeiture,  but  that  its   duration,  within  the  assigned  may 
limits,  is  at  the  discretion  of  the  court.     In  addition  to  any 

such  deprivation  of  pay,  the  court  may  (if  it  shall  think  fit) 
sentence  an  offender  convicted  of  habitual  drunkenness  to 
any  other  punishment  the  court  may  be  competent  to  award 
— such  award  of  any  further  punishment  being  at  the  dis-  award  it  as  a 

o  .-,  _,  Bubstantive 

CretlOn  01  the  court.  punishmeut. 

212.  Any  soldier,  who  at  any  time  within  one  hundred  whatconsti- 
and  sixty-eight  days  after  a  conviction  for  habitual  drunken-  o?  habitual 
ness,  shall  be  drunk  tunce,  or  shall  be  once  drunk  when  on  y^Sinmx 
for  duty  or  on  parade,  or  on  the  line  of  march,  and  shall  on  pi^ioua  oon- 


victioni 


(5)  When  the  offender  belongs  to  thoritj  of  the  secretary  at  war  ( War 

theCeylon  Rifles, Gold  Coast  Artilleiy,  Office^  7th  September,  1 844),  and  taking 

or  the  Malta  Fcncibles,  in  which  corps  Into  consideration  the  lower  rates  of 

soldiers  receive  good  conduct  pay  at  pay  in  those  corps,  are  in  the  practice 

half  the  rates  prescribed  for  the  regn-  of  deviating  from  the  letter  of  the 

lararmy  (Good  Conduct  Begulations,  article,  and  awarding  forfeitures  at 

par.   18),  courts  martial,  under  an-  the  rate  of  one  kal/'pcnnj  a  day. 

Q  2 
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§  213-216. 


how  punished. 


The 

must  not  omit  to 

eentence  the 

grifloner  to 
B  deprived 
of  pij. 


Temis  of  the 
eenteaoe 
must  be 
absolute. 


Charge  of 
habitual 
dninkennees 
not  to  be  ap- 
pended as  a 
rider  to  a 
charge  of  a 
different 
nature,  and 
must  bo 
founded  on  a 
recent  act  of 
druukenuess. 


proof  thereof  be  again  convicted  of  habitual  drunkenness, 
shall,  over  and  above  any  former  forfeiture  or  forfeitures  of 
pay,  be  liable  to  the  same  forfeitures  and  punishments  as  on 
a  first  conviction,  according  as  he  may  be  tried  before  a 
regimental  or  detachment  court  martial,  or  before  a  district 
or  garrison  court  martial.^ 

213.  As  the  law  imperatively  directs  a  forfeiture  for 
habitual  drunkenness,  it  can  only  be  omitted  in  those  cases 
where  the  court,  by  evidence  recorded  on  the  proceedings, 
has  ascertained  that  the  prisoner  is  already  under  forfeitures 
amounting  to  three  pence  a  day,  exceeding  which  amount  no 
soldier  can  at  any  one  time  be  placed  under  forfeitures  of  pay.^ 

214.  In  framing  the  sentence  for  habitual  drunkenness, 
the  terms  of  this  article  require  that  the  offender  be  deprived 
of  one  penny  a  day  of  his  pay — the  operation  of  the  for- 
feiture (§  796)  being  regulated  by  the  article  itself,  for  the 
period  of  the  sentence. 

215.  This  article  also  provides  that  if  a  charge  of  drunken- 
ness on  duty  under  arms,  or  of  drunkenness  when  on  or  for 
duty  or  on  parade,  or  on  the  line  of  march  (§  207-8),  be 
included  in  a  charge  of  habitual  drunkenness,  the  court  shall 
not  pass  any  sentence  of  deprivation  of  pay  in  respect  of 
such  charge  of  drunkenness  whether  on  duty  or  for  duty,  or 
on  parade,  or  on  the  line  of  march,  but  such  deprivation 
shall  be  in  respect  of  habitual  drunkenness  only. 

216.  A  prisoner  may  obviously  (§  401)  be  tried  on  seve- 
ral charges,  of  which  habitual  drunkenness  may  form  one, 
but  it  is  not  admissible  to  append  habitual  drunkenness  as 
an  additional  count  to  a  charge  of  a  different  nature,  nor 
would  it  be  proper  to  charge  a  soldier  with  habitual  drunken- 
ness except  in  connection  with  a  recent  offence,  for  which  he 
might  be  in  confinement,  and  which  had  never  previously 
been  made  the  subject  of  investigation.  K  a  soldier,  charged 
with  a  recent  act  of  drunkenness,  and  also  with  habitual 
drunkenness,  in  having  been  drunk  at  the  various  times  set 
forth  in  the  crime,  be  acquitted  of  immediate  offence,  the  col-^ 
lective  or  cumulated  offence  cannot  be  proceeded  with ;  and 
though,  in  the  course  of  the  prosecution,  evidence  may  have 


(6)  A  general  coart  martial  is  not 
specified  in  the  latter  part  of  the  arti- 
cle providing  for  a  second  trial  within 


six  months. 
(7)  See  before,  §  206. 
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been  given  of  the  prisoner's  having  been  drunk  the  number 
of  times  necessary  to  constitute,  if  in  connection  with  a 
recent  act,  habitual  drunkenness,  yet  the  charge  must  fall  to 
the  ground.  A  man  cannot  be  siud  to  be  guilty  of  a  habit 
which  he  has  forsaken,  however  recently ;  the  only  proof  of 
an  existing  habit  must  be  by  showing  that  he  is  addicted  to 
it  at  the  time  of,  or  immediately  preceding,  the  date  of  the 
charge.  This  view  of  the  case  is  confirmed  by  the  following 
extract  from  a  letter  of  the  judge  advocate  general :  "  The 
charge  of  habitual  drunkenness,  in  all  cases,  is  supposed  to 
be  founded  upon  some  recent  act  of  drunkenness,  of  which 
evidence  must  be  given,  and  which  has  never  been  enquired 
into  before."  ' 

217.  It  had  been  previously  held,  and  in  1845  a  provision  instanoMcf 
was  introduced  into  the  article  to  the  effect,  that  no  instance  enquired  into 
of  drunkenness,  which  had  on  a  former  occasion  formed  part  habitual      ^ 
of  a  charge  of  habitual  drunkenness,  should  be  again  adduced  may  be 
against  a  soldier;  but  a  very  important  change  has  been  w^^m^' 
made  in  the  law  in  this  respect,  by  an  addition  to  this  provi-  loidierwas 
sion,  in  the  year  1849,  so  that  the  article  now  only  prohibits 

those  instances  being  brought  forward  which  have  formed 
part  of  a  charge  of  habitual  drunkenness  ^'  of  tchich  a  soldier 
has  been  convictedJ"     This  exception,  it  may  be  observed, 
applies  in  every  case  of  conviction^  and  without  reference  to 
whether  the  sentence  shall  have  been  inflicted  or  remitted  but  not  ao^ 
by  the  confirming  authority.     This  does   not  apply  to  in-  the  sSS^ 
stances  of  drunkenness,  which  have  been  the  subject  of  a  chi^^ 
former  charge,  other  than  for  habitual  drunkenness,  which 
may  be  inserted   as  instances   in    a   charge   for   habitual 
drunkenness,  when  the    offender  has   been    convicted   of 
them. 

218.  All  questions  as  to  the  form  of  charges  has  been  set 
at  rest,  his  grace  the  late  commander  in  chief  having  been 

*^  pleased,  on   the  reconunendation   of  the  judge  advocate  mncifona 
general,  to  direct  that  the  time^  placey  and  occasion  when  Wellington 
each  instance  of  drunkenness  occurred  should  be  distinctly  formordiai«e. 
specified  in  such  charges ;  and  if  the  instances  of  drunkenness 
on  which  it  is  proposed  to  proceed  against  a  prisoner  shall 
have  taken  place  within  six  months  of  a  former  conviction 

(8)  Jadge  adrocate  genend  to  BfAJor-genend  Bon,  26tb  Mfty,  ISSa 
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§219. 


Questions  u  to 
framing 
charges  of 
habitual 
drunkenness, 


First  case. 


Second  oaae. 


of  habitual  drunkenness^  the  time  [and  place  ^]  of  the  said 
conviction  should  also  be  distinctly  stated"^  His  grace 
further  directed  a  circular  memorandum,  dated.  Horse  Guards, 
31st  December,  1850,  that  the  last  instance  of  drunken- 
ness— or  that  which  may  have  induced  the  commanding 
officer  to  bring  the  delinquent  to  trial — should,  in  all  cases, 
be  specifically  charged  against  the  prisoner.  Four  forms  of 
charges  which  had  been  framed  to  meet  every  variety  of 
case,  and  which  are  given  in  the  note,*  were  promulgated  at 
the  same  time. 

219.  It  sometimes  happens  that  a  soldier  has  been  drunk, 
within  the  limited  period,  oftener  than  the  number  of  times 
necessary  to  constitute  "  habitual  drunkenness ;"  it  is  then 
better  to  include  in  the  charge  each  act  of  drunkenness, 
with  the  necessary  specification  of  time,  place,  and  occasion. 
The  question  has  been  mooted:  As  the  article  of  war 
defines  ^^  habitual  drunkenness,"  on  a  first  conviction,  to 
consist  in  being  drunk  four  times,  or  twice  on  or  for  duty  or 
parade,  or  on  the  line  of  march,  within  twelve  months,  can 
a  charge  for  the  offence  be  maintained  by  proving  that  a 


(9)  tt  may  be  observed  that,  in  the 
forms  of  charges  since  authorised  by 
his  grace,  there  is  no  mention  of  the 
pliice  of  former  conviction.  —  See  se- 
cond and  fourth  cases. — §  218  (2). 

(1)  Circ  Mem.,  Horse  Guards,  2nd 
Aug.,  1847. 

(2)  **For  having  been  drunk  on 
duty  under  arms  (or  as  the  case  may  he) 
at  Winchester t  on  or  about  the  lOlA 
day  of  December^  1850, — this  being 
the  fourth  (or  as  (he  case  may  be)  time 
of  his  having  been  drunk  within  twelve 
calendar  months,  and  thereby  consti- 
tuting the  crime  of  habitual  drunken- 
ness ; — the  other  instances  being  as 
follow,  viz. : — 

On  the  24M  January,  1850— drunk 

a/  (lUtoo  in  Liverpool, 
On  the  30M  March,  1 850— drunk  m 

barrachs  at  Weedon, 
On  the  1st  October,  1850— drunk 

in  the  streets  atWinchester. 
'*For  having  been  drunk  in  barracks 
(or  as  the  case  may  be)  at  Winchester, 
on  or  about  the  I5th  day  of  May, 
1851,— this  being  the  second  time  of 
his  having  been  drunk  since  the  I2th 
of  D0eenSer,  1850,  on  which  day  he 
was  duly  convicted  of  habitual  drunk- 


enness; and  thereby  again  constitndng 
the  crime  of  habitual  drunkenness, — 
the  other  instance  having  occurred  on 
the  17^  of  March,  1851,  when  he  wus 
drunk  in  the  streets  (or  as  the  case  may 
be)  at  Winchester. 

**For  having  been  drunk  on  the  line  Third 
of  march  from  Andover  to  Winchester  o"*®- 
on  or  a1)out  the  lOM  day  of  Decembar, 
1850  (or  on  or  for  duty  or  parade  as 
the  c€ue  may  be)  and  on  parade  at 
Weedon  (or  on  or  for  duty  or  on  the 
^ne  of  march  as  the  case  may  be)  on  or 
about  the  16e&  of  March,  1850, — ^this 
being  once  drunk  on  parade  and  once 
on  the  line  of  march  within  twelve  ca- 
lendar months,  and  thereby  consti- 
tuting the  crime  of  habitual  drunk- 
enness. 

**For  having  been  drunk  on  duty  Pourtb 
under  arms  at  Winchester  on  or  about 
the  \bth  day  of  May,  1851  (or  on  or 
for  parade  or  on  the  line  of  march  as 
the  cctse  may  be)  within  six  calendar 
months  of  the  12M  day  of  December, 
1850,  on  which  day  be  was  duly  con- 
victed of  habitual  drunkenness,  and 
thereby  again  constituting  the  crime  of 
habitual  dnmkenness." 
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soldier  has  been  drunk  twice  off  duty  and  once  on  guard  ? — 
that  is,  by  reckoning  drunkenness  once  on  duty  as  equi- 
valent to  twice  off.  It  is  imagined  that  the  charge  cannot  be 
maintained  by  thus  compounding  offences ;  the  article,  in 
this  respect,  is  sufficiently  clear  and  explicit  in  the  definition 
of  the  offence ;  to  its  obvious  and  literal  meaning,  therefore, 
are  we  to  adhere.  Again,  it  has  been  asked  with  reference  ?>>^«>n-  ^ 
to  habitual  drunkenness:  Is  a  soldier  on  duty  when  on  for  duty? 
fatigue?^  There  can  be  little  hazard  in  replying  to  this 
enquiry,  that  a  soldier  on  fatigue  is  decidedly  on  duty,  and 
it  may  be  on  very  important  duty  too  —  the  employment  of 
artillerymen  in  magazines  for  instance,  and  the  conveyance 
of  provision  or  ammunition  to  guards  and  detachments ;  but 
it  is  believed  that  to  bring  a  soldier  drunk  on  fatigue  fairly 
within  the  aggravated  penalties  for  being  drunk  on  duty,  he 
should  either  have  been  previously  warned  for  fatigue,  or 
have  been  regularly  taken  in  his  turn  or  from  parade,  or 
have  become  drunk  when  on  the  duty,  as  otherwise  it  would 
be  scarcely  right  to  take  a  man  from  his  quarters  and  then 
to  visit  him  with  the  penalties  of  drunkeimess  on  duty,  on 
detecting  the  effects  of  liquor  which  he  had  obtained  previous 
to  his  having  been  called  on  for  fatigue. 

220.  It  is  not  considered  imperative  on  a  commanding  The  trial  of 
officer  to  bring  a  soldier  to  trial  for  habitual  drunkenness^  as  drunkcnncM  is 
soon  as  he  has  completed  the  number  of  separate  offences         ^^o°*>7. 
necessary  to  constitute  this  crime,  but  it  has  been  left  to  ids 
discretion  to  be  guided  by  circumstances,  as  well  regarding 

the  individual  as  the  corps. 

221.  This  article  establishes  a  description  of  proof  both  of  Ftoniiarity 
a  former  conviction  of  drunkenness  which  may  be  stated  in  »dmittod 
a  charge  of  habitual  drunkenness,  and  of  any  instance  of  artide. 
drunkenness,  which  may  be  adduced  in  support  of  a  charge, 
which  is  peculiar  to  trials  for  this  offence  and  could  not  be 
admitted  in  other  cases. 

222.  A  former  conviction  of  this  offence  ''  must,**  to  the  Proof  of  a 
exclusion  of  parole  evidence,  be  proved  by  the  production  ttS?£y"^'^ 
either  of  the  court  martial  book,  or  of  the  regimental  or  provS^ 
company's  defaulters'  book,  containing  an  entry  thereof,  or 

(9)  See  the  Qaeen's  Begidatioiif,  p.    specified  as  tbe  eighth  in  the  detail  of 
ly  where  **  general  coortt  martial  and     datiee. 
dnties  withont  annf  or  of  fsligoe  "  axe 
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§  223<227. 


Proof  of  the 
insUtnoen  of 
drunkenness. 


The  single  in- 
stance which  is 
last  in  the 
order  of  time 
maybe 
punished  as  a 
suhstanttve 
offence. 


Conviction  sub- 
jects offender 
to  lie  passed 
into  I 


Offender  mar 
be  reinstated 
in  former  ntte 
of  pay,  but  not 
sooner  than 
six  months. 


When 

commanding 
of&cers  may 
not,  in  their 
own  discretion, 
reinstate 
habitual 
drunkards  in 
receipt  of 
former  pay. 


EnUrged 
powers  of 


if  such  book  cannot  be  produced,  then  by  a  copy  of  the  entry 
in  one  or  other  of  them  duly  authenticated. 

223.  All  the  instances  of  drunkenness  set  forth  in  the 
charge  (§  217)  other  than  that  which  occurred  last  are  to 
be  proved  by  reference  to  the  defaulters^  book/  or  by  satis- 
factory evidence  of  the  entries  therein. 

224.  The  article  now  distinctly  provides  that  ''if  the 
instance  of  drunkenness  which  occurred  last  should  be 
proved,  but  the  offence  of  habitual  drunkenness  should  not 
be  proved,  the  court  may  acquit  the  prisoner  upon  the 
charge  for  habitual  drunkenness,  and  find  him  guilty  upon 
the^  single  instance  of  drunkenness,  and  sentence  him 
accordingly." 

225.  A  conviction  of  "  habitual  drunkenness,"  renders  a 
soldier  liable  to  be  degraded  from  the  first  to  the  second 
class.^ 

226.  In  cases  of  habitual  drunkenness,  "  the  commanding 
officer  of  the  regiment  may,  on  the  offender's  subsequent 
good  conduct,  reinstate  him  in  the  receipt  of  any  former  rate 
of  daily  pay,  but  not  sooner  than  six  months  from  the  date 
of  conviction,  and  in  no  case  will  any  part  of  the  arrears 
actually  forfeited  to  the  public  be  restored : " '  but  this  finance 
regulation  cannot  be  held  to  authorize  commanding  officers 
of  regiments  to  reinstate  soldiers  in  the  receipt  of  pay  whilst 
serving  under  the  orders  of  the  superior  officer  who  may 
have  approved  the  sentence  of  the  court  martial  by  which 
the  forfeiture  for  habitual  drunkenness  was  awarded,  without 
reference  to  such  superior  authority.  The  general  regula- 
tions are  explicit  on  this  head :  "  In  case  of  district  courts 
martial,  the  commanding  officer  may,  if  he  should  see  reason, 
recommend  a  partial  remission  of  punishment  to  the  general 
officer  who  approved  the  sentence.  In  the  case  of  regi- 
mental courts  martial  approved  by  himself,  he  has  the  power 
of  using  his  own  discretion."  • 

227.  It  has  been  already  mentioned  (§  158)  that  certain 

pie  act  of  drunkenness  **  being  bronght  • 
before  a  court  martiaL— Qneen's  Beir., 
p.  222.  * 

(6)  Circular—  Hone  Guards,  31st 
May,  1861. 

(7)  Circnlar,Ko.  658.— War  Office, 
24tli  Bfarch,  1830. 

(8)  Queen's  B(«.,  p.  225. 


(4)  The  substitution  of  "  defaulters' 
books"  for  "  defaulters'  book"  obyiated 
any  doubt  as  to  whether  both  the 
regimental  and  the  company  defaulter 
b<wk  are  equally  aTailable  for  this 
reference. 

(6)  Under  ordinary  circumstances, 
the  regulations  do  not  sanction  a  "sim- 
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offences,  when  charged  as  ^'disgraceful  conduct  "are  punish-  diftwct 
able  at  the  discretion  of  a  district  court  martial  by  forfeiture  on"oo5^S!^^ 
of  service  (§  164),  and,  if  the  court  in  respect  thereof  shall  have  c^sm  for 
made  the  forfeiture  ^  of  all  claim  to  pension  on  discharge  a  eSSa^^ 
part  of  the  sentence  passed  on  such  soldier,  that  the  court 
may  further  recommend  that  he  be  discharged  with  ignominy 
from  Her  Majesty's  service.     The  offences  are  specified  in  the 
articles  of  war  under  the  two  heads  of  "  disgraceful  conduct" 
and  "  false  returns,"  but  this  classification  in  no  way  affects 
the  powers  as  regulated  by  the  articles  of  war  of  district  or 
garrison  courts  martial,  in  respect  to  the  recommendation  of 
discharge  with  ignominy,  or  the  award  of  forfeiture  of  service, 
as,  by  the  provisions  of  the  articles  of  war,  the  same  pimish- 
knents  are  attached  to  the  offences  included  under  both  heads. 

228.  The  term  '^  disgraceful  conduct"  having  been  em-  The  term 
ployed  in  framing  charges  in  many  instances,  in  relation  to  oondScir  not 
offences  not  contemplated  in  the  articles  of  war,  as  liable  to  other^un- 
to  the   penal  consequences  of  offences  coming  under  that  conduct  or 
designation,  and  it  being  evident  that  the  indiscriminate  use  of  S^  imt  only 
the  term  fends  to  weaken  its  moral  effect^  the  commander  in  designated  1^ 
chief  in  a  circular  memorandum'  desired  that,  unless  a  case  of  war.  ^ 
fairly  come  under  one  or  other  of  the  legal  descriptions 
specified  in  the  articles  of  war,  it  should  not  be  characterized 

as  such  in  the  charge. 

229.  Whatever  may  be  the  isuct  or  facts  on  which  the  The  fbcta  must 
imputation  of  disgraceful  conduct  is  founded,  they  should  be      ^^^'^ 
clearly  set  forth  in  the  charge.' 

230.  A  soldier  tried  upon  certain  facts  under  the  term  of  An  offender 
disgraceful  conduct  may  be  acquitted  of  the  imputation,  and  Mquitted  of 
found  guilty  of  the  facts  charged,  or  some  of  them,  which,  conduct  and 
if  clearly  amounting  to  any  offence  within  the  jurisdiction  fh?offence^'^ 
of  the  court,  may  be  visited  by  the  corresponding  punish-  court.  ^ 
ment.' 

(9)  It  maj  be  obserred  that  this  in  all  cases  give  effect  to  the  recom- 

award  of  forfeiture  of  pension  is  ne-  mendation  of  the  court  The  forfeiture 

cessary,  eyen  where  it  may  appear  of  additional  pay,  &c.y  must  ioYariabljr 

from  the  evidence  of  previous  convic-  form  part  of  the  sentence,  in  these,  no 

tions  that  the  offender  has  been  already  less  than  other  cases,  where  the  for- 

subjected  to  this  forfeiture.    A  former  feiture  of  pension  is  awarded.— See 

forfeiture  may  have  been  reversed,  or  §  691. 

remitted,  or  the  restoration  to  the  be-  (1)  Dated,  Horse  Guards,  1 9th  No* 

nefit  of  service  may  have  been  ap-  vcmber,  1849. 

proved  by  the  Qneeiu  and  it  does  not  (2)  See  |  238,  412. 

follow  that  the  superior  authority  will  (3)  Bee  |  187,  138,  839. 
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231.  The  offences,  which  may  be  charged  and  punished  as 
disgraceful  conduct,  are  the  following: 

Art  83.  Embezzlement,  &C.* 

85.  I.  Malingering:  wUfiiBy  doing  anj  act,  or  wtffiilbf  diflobeTing 
mnj  orden,  ^herdiif  prodneiog  or  aggrarating  diseaae,  or 
delajiog  core:  (%  S3S) 
IL  Wilfnllj  maiming  or  mutilating  himself  or  another  soldier, 
with  inURt  (§  233)  to  render  himself  (§  232)  or  such  other 
soldier  (§  934)  nnflt  for  the  serrtce: 
in.  Tampering  with  eyes,  with  vUaU  to  render  himself  nnfit  for 

the  senrice: 
IT.  Stealing  monej  or  goods  the  property  of  a  comrade,  &c.; 

or  knowingly  receiring  the  same  when  stolen:  (§  235) 
Y.  Stealing  or  embezzling  goTemment  property  or  stores,  or 
receiring  them  knowing  them  to  have  been  stolen:  (§  205) 
VL  Committing  any  offence  of  a  felonious  or  fraudulent  nature : 

(§  236) 
VIL  Any  oiher  disgraceftil  conduct,  being  of  a  cruel,  indecent,  or 
unnatural  kind  (§  237-9). 

91.  Making  or  being  privy  to  any  false  entry,  alteration  or  erasure 

in  any  account,  description  book  or  document,  whereby  the 
real  services,  &c.,  or  sentence  of  courts  martial  upon,  any 
person  shall  not  be  given,  or  withholding  facts  relating 
thereto: 

92.  Jntentiona%  making  fiilse*  returns,  &c.;  hj  fake  document  con- 

niving at  embezzlement;  by  producing  false  vonchen,  or  in 
any  other  way  misapplying  public  money:  (§  142) 

93.  By  concealment  or  wilful  omission  attempting  to  evade  the  true 

spirit  and  meaning  of,  or  orders  and  regulations  relating  to, 
the  foregoing  points  (§  144). 


MaHnnrlng^ 
wilfUIicf  pro* 
duchiRor 
awf»Tatiiig 
diseMe^or 
dalagring  cure. 


Efltet  of 
artide 
•B  formerly 
worded 


232.  Art  83.  —  The  nature  of  the  offence  contemplated 
in  the  clause  of  the  article,  as  amended  in  1849,  is  placed 
beyond  doubt :  the  act,  whatever  it  may  have  been,  or  the 
disobedience  of  orders,  must  appear,  not  only  to  have  been 
wilfulj  but  also  to  have  produced  or  aggravated  disease  or 
infirmity,  or  delayed  cure.  Merely  looking  at  the  letter  of 
the  article,  as  it  previously  stood,  a  soldier,  although  no  ill- 
consequences  to  his  health  were  either  intended  or  ensued, 
was  subject  to  be  tried  for  disgraceful  conduct  in  *^  absent- 
ing himself  from  hospital  while  under  medical  treatment," 
an  irregularity,  which,  however  necessary  to  restrain  by 
punishment,  nei&er  his  comrades  nor  the  officers  who  might 


(4)  See  before,  §  202.  An  offender, 
convicted  before  a  district  or  garrison 
court  martial,  is  rendered  liaW  to  the 


punishments  attached  to  disgraceful 
oondnct  by  the  terms  of  the  article 
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have  been  called  on  to  sit  on  his  trials  would  of  themselves 
have  thus  characterized.     Under  the  operation  of  the  alte-  contrasted 
ration,  here  adverted  to,  a  soldier  who  has  wilfully  produced  upended 
or  aggravated  disease  or  delayed  his  cure  may,  as  before,  be  iofnSef^ 
convicted  of  disgraceful  conduct,  and,  as  is  only  equitable, 
also  be  in  every  case  deprived  of  all  claim  to  pension,  in  the 
event  of  discharge  either  at  the  recommendation  of  the  court 
with  Ignominy  or  otherwise  for  disabilities  arising  from  his 
own  wilful  misconduct.     On  the  other  hand  the  offence  of 
simply  breaking  out  of  hospital  and  similar  breaches  of  dis- 
cipline must  be  otherwise  dealt  with,  and  when  tried  by 
court  martial  cannot  be  subjected  to  any  special  penalties. 
With  reference  to  the  next  clause  of  this  article,  so  far  as  it  y^^^  ^^ 
relates  to   self-mutilation,  the  eighty-sixth   article,  instead  °»»^*^*»*<^- 
of  the  trial  before  a  court  martial  which  had  previously  been 
imperative,  now  provides  that  any  soldier,  whether  on  or  off 
duty,  who  shall  become  maimed  or  mutilated  or  injured,  ex- 
cept by  wounds  received  in  action,  shall  be  forthwith  brought 
before  a  court  of  enquiry ;  which  shall  report  their  opinion  court  of 
whether  such  maiming  or  mutilating  or  injuring  was  occasioned  l^em^ed  of 
by  design,  and  if  the  court  shall  report  that  the  maiming  or  **««*»**y« 
mutilating  or  injuring  was  not  occasioned  by  design,  the  soldier 
shall  not  be  liable  to  be  called  to  account  in  respect  thereof; 
but  if  the  court  shall  report  their  opinion  that  such  maiming 
or  mutilating  was  occasioned  by  the  designed  and  wilful  act 
of  such  soldier,  or  by  any  other  person  at  the  instigation  of 
such  soldier,  with  intent  on  the  part  of  such  soldier  to  render 
himself  unfit  for  the  service,  and  not  by  accident,  in  that 
case  the  soldier  shall  be  forthwith  put  upon  his  trial  before  a  and  trui  i^ 
general,  district,  or  garrison  court  martial  on  a  charge  for  if  its  opinion  is 

^-.  '       -  :      ^  ^  ^  that  the  malrn- 

disgraceful  conduct.  ing  was  wiiftii. 

233.  It  may  be  observed  that  the  addition  of  the  words  what 
'^  with  intent^  to  render  himself  unfit  for  the  service,"  has  isane^Msujr 
served  to  bring  out  more  clearly  what  had  always  been  the  tSuc^noe^t 
spirit  and  meaning  of  this  article.     Its  penal  provisions  never 
were,  and  now,  still  more  distinctly,  cannot  be,  taken  to 
apply  in  any  case,  —  as,  for  example,  of  a  man  intending  to  cases  in  which 
desert,  and  being  frostbitten  when  hiding  from  the  parties  itmsybe 
sent  in  pursuit  of  him,  —  where  although  the  maiming  or 
mutilation  has  been  occasioned  by  a  designed  and  wilful  (and 

(5)  As  to  the  proof  of  intentioD,  see  hereafter,  §  881. 
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fraudu 
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cognisable  hj 
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martiaL 


Offences 
committed 
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dvilians. 


amounting 
t'j  felony; 


posBiblj  an  unlawful)  act,  it  may  be  made  appear  that  it  was 
not  with  intent  on  the  part  of  the  prisoner^  to  render  him- 
self unfit  for  the  seryice. 

234.  The  maim  or  injury  of  another  soldier  must  be  toith 
intent  to  render  the  other  soldier  unfit  for  the  service. 
Maiming  or  injuring  another  soldier  with  any  other  criminal 
intention,  might,  according  to  the  circumstances,  be  liable  to 
the  penalties  of  disgraceful  conduct,  under  the  last  clause  of 
the  article. 

235.  Stealing  by  a  soldier,  or  receiving  goods  stolen,  from 
a  comrade  or  military  officer,  is  an  ofience  which  has  con- 
stantly been  tried  before  courts  martial  of  every  description, 
as  a  "  crime  not  capital,  to  the  prejudice  of  good  order  and 
military  discipline;  '^  but  the  legality  of  such  custom  had  Seen 
doubted,  before  a  power  to  that  express  effect  was  introduced 
into  the  mutiny  act.  The  section  ®  (omitted  on  the  revision  of 
the  mutiny  act  in  1860)  defining  the  powers  of  a  district  or 
garrison  court  martial  as  to  forfeiture  of  service,  which  had 
been  repeatedly  amended  after  its  introduction  in  1829,  at  first 
declared  "  stealing  from  a  comrade  or  from  a  military  officer  " 
within  the  jurisdiction  of  such  court ;  in  1830,  '^  stealing  any 
money  or  goods  the  property  of  a  comrade,  of  a  military 
officer,  or  of  any  military  or  regimental  mess ; "  and  in  the 
mutiny  act  of  1833,  this  provision  was  further  extended  to 
the  commission  of  "  any  petty  offence  of  a  felonious  or  frau- 
dulent nature,  to  the  injury  of  or  with  intent  to  injure  any 
person,  civil  or  military."  By  the  omission  of  "petty^  in  1847, 
and  the  addition  of  other  words,  in  order  to  meet  cases 
arising  in  practice,  and  which  had  not  hitherto  been  provided 
for,  the  clause  was  extended  to  almost  every  offence,  which, 
it  may  be  supposed,  can  be  adequately  punished  by  a  sen- 
tence short  of  penal  servitude.  But  doubts  having  arisen  as 
to  the  proper  construction  of  the  twenty-eighth  section  of  the 
then  mutiny  act  and  the  then  eighty-fifth  and  eighty-sixth 
articles  of  war  (corresponding  to  the  fifth,  sixth,  and  seventh 
clauses  of  the  eighty-third  article  of  the  present  year),  "  in 
"  respect  to  the  legality  of  trying  soldiers  by  courts  martial 
"  for  ^  disgraceful  conduct '  in  stealing  or  embezzling  money 
"  or  goods  the  property  of  civilians,  or  in  receiving  the  same 


(6)  Mat  Act  (1829-1846),  tec  9;  (1847-1859)  tec.  28. 
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"  knowing  them  to  be  stolen^  or  In  committing  any  offence 
**  amounting  to  actual  felony^  and  a  case  having,  hj  the  com* 
**  mander  in  chiefs  desire,  been  submitted  to  the  law  officers 
**  of  the  crown,"  it  was  made  known  to  the  army  by  a  circu- 
lar memorandum  ^  that  **  the  attorney  and  solicitor  general 
'*  had  recorded  a  distinct  opinion,  that  soldiers  may  be  law-  may  be  lawfully 
''fully  tried  and  punished  by  courts  martial  for  such  "disgrMSw 
"offences.'*  ~'^'"^**" 

236.  The  sixth  clause  "  or  who  shall  commit  any  other  and  thi«, 
"  offence  of  a  felonious,  or  fraudulent  nature  "  has  been  made  thewplSai 
even  more  extensive  by  the  omission  in  the  articles  of  the  that  effect^ 
present  year  of  tiie  words  **  to  the  injury  of,  or  with  intent  SJpunSd 
to  injure  any  person,  civil  or  military  \^  and  although  in  this  mwSi^aot. 
and  other  cases  the  corresponding  clauses  in  the  mutiny  act 

have  been  omitted,  and  the  inconvenience,  arising  in  the  ad- 
ministration of  military  law  from  occasional  discrepancies 
between  the  statute  law  and  the  articles  of  war,  has  been 
thus  remedied,  it  is  held  that  tiie  declaration  in  the  first  sec- 
tion of  the  mutiny  act  of  the  general  power  of  the  Sovereign 
to  make  articles  of  war,  "  which  shall  be  judicially  taken 
**  notice  of  by  all  judges  and  in  all  courts  whatsoever,"  has 
rendered  the  insertion  of  particular  statutory  provisions  to  be 
supererogatory. 

237.  The  "  other  disgraceful  conduct "  mentioned  in  the  Any  other 
seventh  and  last  clause  of  this  article  must  be  ''  of  a  cruel,  oo^uct. 
indecent,  or  unnatural  kind." 

238.  The  proper  use  of  tfie  term  "  disgraceful  conduct "  The  principle 
will  be  best  understood  by  an  attentive  consideration  of  the  2npU«ti3S  of** 
opinion  of  His  Grace  the  late  Commander  in  chief  as  to  the  iriddSUSiy 
effect  of  its   indiscriminate  use,   which  has   been  already  wdmffeS 
quoted  (§  228),  and  of  tiie  circular  letter,*  accompanying  tiie  aJiSSi 
supplementary  articles  issued  in  November  1829,  and  written 

by  the  late  Lord  Hardinge,  tiien  secretary  at  war,  witii  re-  oimweftii 
ference  to  tiie  peculiar  punishments  for  offences  of  a  disgrace-  ~°^***^* 
ful  character.     He  observes,  that  "the  penalty  of  forfeiture  Penalty ©r 
of  pension  for  disgraceful  conduct  was  introduced  into  the  ^MioS  why 
mutiny  act  in  consequence  of  numerous  instances  having  oc-  »^*»**»'**^ 
curred,  in  which  soldiers  guilty  of  infamous  and  vicious  crimes, 

(7)  Dated,  Horse  Guarda,  29ih  No-        (8)  No.  649,  dated,  War  Office,  23rd 
Tember,.1851.  November,  1829. 
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and  disgracefully  discharged  for  such  crimes^  were  pensioned 
for  life."  He  iheu  continues  in  the  following  words :  *^  In 
order  that  the  practical  application  of  the  words  disgraceM 
conduct  ....  may  be  liable  to  the  least  possible  misconcep- 
tion^ and  that  soldiers  guilty  of  unmilitary  conduct,  of  neg- 
lect of  duty,  and  of  other  offences  distinctly  specified  in  the 
articles  of  war,  may  not  be  tried  xmder,  and  be  subject  to 
the  penalties  of,  this  charge,  I  have  to  state  that  disgraceful 
coni/uc^  implies  confirmed  vice,  and  all  unnatural  propensities, 
indecent  assaults,  repeated  thefts  and  dishonesty,  ferocity  in 
having  maimed  other  soldiers  or  persons,  self-mutilation, 
tampering  with  eyes,  and  all  cases  of  confirmed  malingering, 
where  the  conduct  is  proved  to  be  so  irreclaimably  vicious  as 
to  render  the  offender  unworthy  to  remain  in  the  army." 

239.  The  only  essential  difference  between  the  present 
articles  of  war,  and  this  circular,  as  regards  this  subject,  is 
that  the  articles  render  a  soldier  subject  to  the  penalties  of 
disgraceful  conduct  for  tiiieving  on  Xhe first  offence,  whereas 
tiie  latter  refers  to  repeated  thefts.  There  can  be  no  doubt 
but  that  the  first  offence  incurs  the  liability  to  the  penalties  in 
question,  but  this  remark  of  the  secretary  at  war,  and  the 
general  tendency  of  his  letter,  serve  to  show  that  the  penalties 
for  disgracefiil  conduct  were  meant  to  be  applied  only  to 
reprobate,  irreclaimable  characters,  from  whom  an  officer,*and 
even  the  comrades  of  the  soldier,  would  desire  to  be  freed. 
It  is  very  certain  that  no  offence,  nor  the  repetition  of 
offences  otherwise  distinctiy  specified  in  the  articles  of  war, 
as  drunkenness  or  insubordination,  nor  any  offence  not  de- 
clared by  the  articles  of  war  to  be  disgraceful  conduct^  can 
subject  the  offender  to  the  peculiar  penalties  attending  that 
crime,  unless  the  same  be  proved  to  come  within  the  desig- 
nation, cruel^  indecent y  unnatural,  felonious  y  or  fraudulent. 


Falae  oonfeMion 
of  desertion 


an  expedient 
of  disoonteuted 
iddiers. 


240.  The  special  punishment  which  may  be  awarded  by 
a  district  court  martial  on  conviction  of  a  false  confession 
of  desertion  has  been  already  (§  158)  mentioned.  The 
fiftieth  article,  by  which  this  offence  is  declared,  is  well  cal- 
culated to  frustrate  any  attempt  in  this  direction  on  the  part 
of  men  who  might  be  desirous  of  being  sent  home,  even  as 
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prisoners,  from  a  bad  quarter,  or  of  escaping  from  any  dis- 
tasteful duty.     It  provides  that  if  a  soldier^  while  serving  in 
any  regiment  or  corps  shall  confess  to  his  commanding  officer 
—  thus  guarding  against  any  '^idle  talk"  being  unfairly 
laid  hold  of  (§  1004)  —  that  he  is  a  deserter  from  some  other 
regiment  or  corps,  or  from  the  militia,  and  evidence  of  the 
truth  or  falsehood  of  such  confession  cannot  then  be  con- 
veniently obtained,  a  record  of  such  confession,  signed  by 
such  commanding  officer,  shall  be  entered  in  the  regimental 
books,  and  such  soldier  shall  continue  ^  to  do  duty  in  the  now  guarded 
regiment  or  corps  in  which  he  shall  then  be  serving,  or  in 
any  other  regiment  or  corps  to  which  he  may  be  transferred, 
until  he  shall  be  discharged,  or  until  legal  proof  can  be  ob- 
tained of  the  truth  or  falsehood  of  such  confession,  of  the 
making  of  which  confession  the  said  record,  or  a  copy  thereof  Peooiiar 
purporting  to  bear  the  signature  of  the  officer  having  the  e^I^^enM. 
custody  of  the  regimental  books,  shall  be  sufficient  evidence : 
and  in  any  case  where  such  confession  shall  then  appear  to 
be  true,  the  soldier  may  be  tried*  for  desertion,  "  either  in 
the  corps  in  which  he  is  serving,  or  in  that  to  which  he 
originally  belonged  "■  and  on  conviction  may  be  punished 
accordingly.      Where   such  confession   shall  appear  to  be 
false,  such  soldier  may  be   arraigned  before  a  district  or 
garrison  (§  261)  court  martial  on  a  charge  for  making  a 
false  statement  to  his  commanding  officer,  and  punished  on 
conviction,  as  provided  by  the  article  by  such  forfeitures,  in 
respect  of  pay,  pension,  annuities,  and  medals,  ,as  may  be  Pwuiiar 
"  awarded "  (§  158,   180),  in  the  case  of  a  conviction  for  ^         *° 
desertion,  in  addition  to  any  other  punishment  such  court 
may  award  in  respect  of  the  charge  on  which  he  is  arraigned. 
The  fifty-second  article  of  war  moreover  provides  that  the 
conunander  in  chief  may  order  a  soldier  who,  while  serving 
in  any  regiment  or  corps,  confesses  himself  to  be  a  deserter 

(1)  Persona, not  being  Boldien, ma-  lajs  down  that  "The  act  of  placing 
king  a  fraadulent  confession  of  deser-  arms  in  the  hands  of  a  prisoner  for 
tion,  on  proof  of  their  confession  being  the  purpose  of  attending  parade,  or  of 
falsCybeforeanj  two  justices,  are  liable  performing  anj  dnty,  absolves  him 
to  be  punished  as  **  rogues  and  vaga-  from  trial  or  punishment  for  the  offence 
bonds." — Mut.  Act,  sec  37.  which  he  has  committed.** — See  §  566. 

(2)  This  is  a  necessary  exception  (3)  Circular — Horse  Guards,  2ftth 
to  the  principle  recognized  in  the  re-  May,  1860. 

golation  (Queen's  Beg.,  p.  122),  which 
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from  another  regiment  or  corps,  to  continue  to  serve  in  the 
regiment  or  corps  in  which  he  shall  be  then  serving/ 

241.  The  other  offences,  declared  in  the  articles  of  war, 
are  specified  in  the  next  chapter,  with  reference  to  the  dis- 
tinctive jurisdiction  of  courts  martial,  and  there  remains  only 
one  which  presents  any  peculiarity  in  the  punishment  as- 
signed to  it  (or  rather  in  its  wording),  and  which,  therefore, 
may  be  noticed  in  this  place. 

Art.  103.  An  officer,  whdse  character  has  been  pnblidy  inipug:ned,  not 
submitting  the  case  to  competent  militaiy  anthoriiy  within 
reasonable  time. 


Poniahment 
of  Adhune 
to  refer  case 
affecting  an 
offloer's  honour 
to  competent 
authority. 


Determination 
of  the 
authorities 
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242.  Art  103. — The  article  requires  an  officer  to  submit  the 
case  to  his  commanding  officer  or  other  competent  military 
authority, "  on  pain  of  suffering  such  punishment  as  a  general 
court  martial  may  award.''  This  article  replaces  the  seven- 
teenth article  of  former  years,  which,  because  it  prescribed 
no  punishment  on  a  failure  to  accept  its  suggestion,  was,  on 
a  recent  court  martial,  held  to  have  failed  in  its  purpose  of 
requiring  officers  to  submit  to  the  commanding  officer  any 
difference  between  them  which  their  friends  had  fstiled  to 
adjust 

243.  This  and  the  other  articles  relating  to  duelling  were 
amended  in  the  year  1844  (as  explained  in  the  circular 
transmitting  the  mutiny  act  and  articles  of  war  of  that  year), 
"  for  the  purpose  of  more  effectually  discouraging  and  pro- 
"  hibiting  a  practice  which  is  a  violation  of  Her  Majesty's 
*^  orders,  and  a  flagrant  breach  of  the  laws  of  the  land." 

244-9.  These  articles  have  indeed  become  obsolete,  as 
regards  their  actual  wording,  but,  as  their  spirit  survives  in 
the  existing  articles,^  it  cannot  be  out  of  place  to  retain  tiie 
latter  portion  of  Lord  Hardinge's  letter,  in  which  he  so 
clearly  put  forth  his  own  sentiments  on  this  subject :  "  Per- 
sonal differences  between  gendemen  living  together  as  bro- 
ther officers  can  seldom  fail  to  be  honourably  and  promptly 
adjusted,  in  the  first  instance,  by  explanations  between  their 
mutual  friends ;  the  propriety  of  an  early  explanation  and 
acknowledgment  of  error  was  so  forcibly  pointed  out  by 
field  marshal  the  Duke  of  Wellington  in  confirming  the  sen- 


(4)  SeeQneen'8Re|^.,p  171,  par.  7. 
C5)  Dated,  War  Office,  18th  April, 


1844.     Signed^  H.  Harding«. 
(6)  Aft.  War,  15,  1€,  lot,  103. 
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tence  of  a  general  court  martial  in  1810^  that  I  insert  the  and  by  the 
foUowinsc  extract  of  his  grace's  sentiments  on  this  point :  —  the  Duke  of 
*  The  oflBcers  of  the  army  should  recollect,  that  it  is  not  only- 
no  degradation,  but  it  is  meritorious  in  him  who  is  in  the 
wrong  to  acknowledge  and  atone  for  his  error,  and  that  the 
momentary  humiliation  which  every  man  may  feel  upon 
making  such  an  acknowledgment  is  more  than  atoned  for  by 
the  subsequent  satisfaction  which  it  affords  him,  and  by 
avoiding  a  trial  and  conviction  of  conduct  unbecoming  an 
officer/" 
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CHAPTER  Y. 


DISTINCTIVE  JURISDICTION  OP   COURTS  MARTIAL. 


DwiffiiAtion  of 
oourto  martial 
now  eodstlDg. 


Bnim-bMd 
oourte  martial 


are  for  the 
most  part 
obsolete. 


Dbtinctive 
Jurisdiction 
of  courtsi 
martial; 


250.  The  yarions  descriptions  of  courts  martial,  as  spe- 
cified in  the  mutiny  act  and  articles  of  war,  are  General, 
Detachment-general,  District  or  garrison.  Regimental,  and 
Detachment ;  to  which  must  be  added  District  for  the  trial 
of  warrant  officers. 

251.  Field  or  drum-head  courts  martial,  so  called  from 
being  held  in  the  field  or  at  the  drum-head,  were  formerly 
frequently  held  in  cases  supposed  to  require  an  immediate 
example;  but  since  it  has  been  requisite  to  administer  an 
oath  to  the  members  of,  and  witnesses  before,  courts  martial, 
other  than  general,  they  have  gradually  fallen  into  desue- 
tude, and  are  now  very  rarely  resorted  to.  The  articles  of 
war  authorize  a  deviation  from  the  prescribed  hours,  in  cases 
requiring  immediate  example;^  it  is,  therefore,  perfectly 
regular,  in  such  cases,  to  assemble  a  court  martial  on  the 
spot,  at  any  hour,  and  to  inflict  the  sentence  forthwith ;  but 
the  ordinary  rules  must  be  adhered  to,  both  in  the  con- 
vention and  composition  of  the  court,  in  the  administration 
of  oaths,  and  in  the  reducing  the  proceedings  to  writing. 
In  the  event  of  mutiny  or  gross  insubordination  on  the  line 
of  inarch  or  on  board  any  ship  not  in  commission,  regimental 
and  detachment  courts  martial  are  armed  with  special 
jurisdiction,  extending  to  the  trial  of  those  crimes,  but 
witiiout  power  to  award  sentences  exceeding  those  which  a 
regimental  court  martial  is  ordinarily  competent  to  award.* 

252.  Courts  martial,  considered  witii  reference  to  the 
powers  in  regard  to  sentence  upon  ofienders  granted  by 
the  mutiny  act,  are  of  three  descriptions :  —  General  and 
detachment  general  courts  martial :  —  District  and  garrison 
courts  martial:  —  and  lastiy,   Kegimental  and  detachment 


(I)  Art.  163. 


(2)  Mat,  Act,  8CC  11.    Art  War,  137. 
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courts  martial.     The  courts  martial  included  under  these  minor  oouru 
two  last  divisions  are  also  frequently  classed  together  as  ™*      * 
minor  courts  martial. 

253.  The  composition  and  jurisdiction  of  courts  martial  DiitinptiTe 
in  general  has  been  already  enlarged  upon.    It  is  now  neces-  ^°* 
sary  to  notice  the  distinctiye  jurisdiction,  as  to  persons  and 
offences,  of  the  several  descriptions  of  court 

254.  Soldiers,'  including  non-commissioned  officers,  are  m  to  persons, 
liable  to  be  brought  before  every  description  of  court  martial, 
according  to  their  offences,  subject,  however,  to  a  provision  soldiers, 

in  the  army  service  act,  which  enacts,  that  when  the  term  of 
service  of  any  non-commissioned  officer  or  soldier  expires  entitled  to 
after  any  offence  committed  by  him,  and  before  he  has  been  ciu^; ' 
tried  or  punished,  he  cannot  be  so  tried  for  the  same  after  the 
expiration  of  his  service,  except  by  a  general  or  district  or 
garrison  court  martial.^ 

255.  Warrant  officers   may  be   tried  by   district  court  ^"^n* 
martial,  when  any  offence  charged  against  them  is  not  so. 
serious  as  to  require  investigation  by  a  general  court  martial ; 
whilst  commissioned  officers  cannot  under  any  circumstances  oiBoers, 
be  tried  by  any  minor  court  martial. 

256.  Except  in  the  case  of  soldiers  tried  for  disgraceful  u  to  offences, 
conduct  (§  235-6),  general  courts  martial  alone  are  empowered 

to  try  civil  offences,  and  that  only  under  the  hundred  and 
thirtieth  and  the  two  following  articles  of  war.  A  fiirther 
distinction  referring  to  the  ordinary  jurisdiction  of  courts 
martial,  as  respects  offences,  independent  of  the  punishments 
they  may  entail,  is  pointed  out  by  the  articles  of  war,  which, 
in  declaring  offences,  direct  the  description  of  court  by  which 
they  shall  be  tried;  some  by  a  general  court  martial, 
whether  ^committed  at  home  or  abroad,  or  only  if  in  foreign 
parts;  others  by  a  district  or  garrison  court  martial;  and 
the  remainder  by  general,  district,  garrison,  regimental,  or 
other  court  martial. 

(9)    ^Soidier**  in  the  mutinj  act  time  of  senrice  on  aoj  foreign  station 

and  articles  of  war  now  comprehends  and  the  iinal  discharge  of  the  soldiers 

non-commissioned  officers,  which  was  in  England,  and  the  same  act  else- 

not  invarittbly  the  case  in  former  years,  where  (sec.  6)  provides  that  soldiers 

— Mat.  Act,  sec  66.    Art.  War,  107.  entitled  to  their  discharge  shall,  during 

(4)  10  &  11  Vict  c.  87,  s.  7.  Tliis  snch  time,  remain  subject  to  all  the 

limitation,  it  will  be  obserTcd,  does  not  provisions  of  the  mutiny  act  as  fully 

extend  to  the  trial  of  offences  com-  as  before  the  expiration  of  their  term 

mittcd  during  the  time  which  may  of  service, 
elapse  between  the  expiration  of  the 
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§  SS7-259. 


reserved  to  the 
cofcnizance  of 
gcnoral  courts 
martial; 


257.  A  general  court  martial  can  alone  hear  an  appeal 
under  the  thirteenth  article  of  war;  and  the  following 
offences  are  moreover  expressly  declared  cognizable  by  a 
general  court  martial^  and  cannot  be  tried  by  any  minor 
court  martial,  except  by  permission  of  the  general  or  superior 
officer;  excepting  also  mutiny,  gross  insubordination,  or 
other  offence  on  the  line  of  march,  or  on  board  any  ship  not 
in  commission. 


without  ipe- 
oilioation 
of  placet 


in  foreign 
parts. 


Art.  IS.  Vexations  and  groundless  appeal :  (§  342) 

40.  Mutiny  ;  sedition  ;  misprision  of  mutiny  :  (§  166) 

41.  Violence  to  a  superior  officer  in  the  execution  of  his  office: 

{§  167) 

42.  Disobedience  to  the  lawful  command  of  a  superior  officer: 

(§  595) 

55.  Holding  correspondence  with,  or  relieving,  the  enemy:  (§  190) 

56.  Cowardice ;  shamefully  abandoning  post ;  compelling,  or  using 

means  to  induce,  others  to  do  so  :  (§  191) 
67.  Leaving  post  in  search  of  plunder  :  (§  195) 

58.  Treacherously  betraying  watchword  : 

59.  Intentionally  occasioning  faLie  alarms  :* 

60.  Casting  away  arms  or  ammunition  in  presence  of  the  enemy  . 

61.  Quitting,  or  sleeping  on,  post 

258.  To  which  must  be  added^  if  committed  in  foreign 
parts : 


Art.  62.  Violence  to  bringer  of 
ing  into  a  house  or 


tTisions  ;  forcing  a  safeguard;  break 
or  store  for  plunder  (§  197, 198). 


Offenoes  re- 
served to  the 


./  general  or 
district  courts 
DiartiaL 


259.  The  offences  which  in  like  manner  are  limited  to  the 
cognizance  of  a  general,  or  district,  or  garrison  court  martial, 
and  subject  to  the  same  exceptions,  are: — 

Art  35.  Irreverence  at  divine  worship;  violence  to  chaplain  or  minister: 
39.  Perjury: 

43.  Traitorous  or  disrespectful  words  against  the  person  of  the 

Sovereign  or  any  of  the  royal  family: 

44.  Disobe^ng  orders  in  case  of  fray:  * 

46.  Desertion : 

47.  Absence  without  leave  above  twenty-one  days : 

48.  Persuading  to  desert ;  harbouring  deserters : 

63.  Sending  unauthorised  flag  of  truce : 

64.  Giving  different  parole  or  watchword  without  good  cause : 

65.  Spreading  reports  in  the  field,  calcnUted  to  create  umecessary 

alarm: 

66.  Using  words  to  create  alarm  in  action : 

67.  Producing  injurious  effects  by  improper  disclosures : 

68.  Quitting  ranks  in  action  without  orders : 


(5)  Giving  false  alarms  at  home, 
although  intention  may  not  be  charged, 
is  an  offence  cognizable  by  any  court 
martial.  —  Art.  75. 


(6)  This  article,  as  worded,  would 
seem  applicable  to  ofBcers  rather  than 
soldiers,  but  the  articles  of  war  do  not 
make  the  distinction. 
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Art  69.  Leaving  guard,  picquet,  or  post ;  becoming  prisoner  hj  neglect:  Offences  re- 

70.  Seizing  supplies  proceeding  to  the  armj,  contrarj  to  orders:  served  to  the 

71.  Conniving  at   exaction  from  sutlers;  or  deriving  advantage  2ener3o?*^' 

fipom  sale  of  provisions,  &c :'  c&trict  courts 

72.  Impeding  or  refusing  to  assist  provost  marshal  or  other  officer  martial. 

in  the  execution  of  his  duty : 

73.  Breaking  arrest ;  escape  from  confinement  or  prison : 

84.  Embezzlement: 

85.  (I.)  Malingering ;  tnJfyBif  injuring  health  or  delaying  cure: 
(IL)  Self-mutilation:  (§  232) 

Maiming  another  soldier: 
(TIL)  Tampering  with  eyesight : 

(IV.)  Stealing,  or  receiving  when   stolen,  the  property  of  com- 
rade or  military  officer : 
(V.)  Purloining,  or  receiving  when  stolen,  government    pro- 

(VI.)  Other  offences  of  a  fraudulent  or  felonious  nature  against 

any  person,  civil  or  military  : 
(VII.)  Any  other  disgraceful  conduct,  being  of  a  cruel,  indecent, 
or  unnatural  kind : 

91.  Making,  or  being  privy  to,  any  false  entry  or  erasure  in  de- 

scription-book and  records ;  withholding  facts  relating  thereto: 

92.  Intentional  false  return  of  arms,  ammunition,  clothing,  money, 

stores,  provisions ;  being  concerned  in,  or  conniving  at,  em- 
bezzlement of  stores,  or  misapplication  of  public  money,  by 
means  of  false  documents : 

93.  Evading  orders  of  Her  Majesty  on  foregoing  points : 

95.  Demanding  extra  billets ;  quartering  families  or  servants  with- 
out consent ;  freeing  from  billets  for  money : 
99.  Offences  on  recruiting  service : 

100.  Refusing  assistance  to  civil  magistrate : 

101.  Protecting  from  creditors  on  fidse  pretences : 

102.  Not  doing  best  to  prevent  a  duel. 

260.  The  army  service  act  (10  &  11  Vict,  c,  37,  «•  7) 
provides  that  no  non-commissioned  officer  or  soldier  shall  be 
tried  after  the  expiration  of  his  service  (§  254),  except  by  a 
general,  district,  or  garrison  court  martial. 

261.  The  trial  by  court  martial  of  two  offences  is,  by  the  oifences 
terms  of  the  mutiny  act  and  articles  of  war  respectively,  by^dl^^or 
restricted  to  a  district  or  garrison  court  martial  only :  wwiE^rtiai 


only. 


Mnt  Act,  48.  Wilful  false  answer  at  attestation : 
Art,  50.  False  confession  of  desertion  (§  240). 


262.  The  offences,  which  are  cognizable  by  a  general,  Offences 
district,  garrison,  regimental,  or  other  court  martial,  are : —  SS^Soy 

court  martiaL 

Mut  Act,  88.  False  representation  in  respect  to  extension  of  furlough: 
Art  36.  Disobedience  of  orders  to  attend  school: 
45.  Disrespect  to  commander  in  chief: 
54.  Absence  without  leave  (under  twenty- one  days): 


(7)  To  be  within  this  article  the  offender  must  be  in  command  of  a 
garrison,  fort,  or  barrack* 
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Offsnon  cog-  , 
Disable  tqr  M17 
oourt  mvtUL 


DisdnotiTO 
juriadiotion 
ofinfiBrior 
ooartsmay 
be  extended,' 
except  M  to 
deeertion, 
l^the 
■upeiior  ofOeer, 


whobM 
Authority  to 
confirm  the 
senteiioeof 
the  pnnoribed 
ooiirt. 


Art.  74.  Abaenee  from  parade,  or  quitting  ranks: 

75.  GiTing  false  alarmt,  at  home  :^ 

76.  Not  reporting  prisoner : 

77.  Beleasing    without   authority,  or  suffering  the  escape  of,  a 

prisoner : 

78.  Unnecessarjr  detention  of  a  prisoner,  without  (rial : 

79.  Neglecting  garrison  or  other  orders: 

80.  Drunk  on  duty  under  arms : 

81.  Drunk  on  or  for  duty  not  under  arms,  or  on  parade,  or  on  the 

line  of  march : 
8S.  Habitual  drunkenness:* 
96.  Ill-treatment  of  landlords : 
98.  Overloading    pressed   carriages ;    ill-treating  the  waggoners ; 

refusing  certificates  of  the  sums  due: 

104.  Striking  or  ill-treating  a  soldier : 

105.  Hiring  for  duty  or  conniving  thereat : 

106.  Fawning,  making  away  with,  selling,  spoiling  arms,  accoutre- 

ments, necessaries,  or  medal ;  selling,  losing,  ill-treating  horse: 

107.  Malicious  destruction  of  property  : 

108.  All  crimes  not  capital,  and  all  acts,  conduct,  disorders,  and 

neglects,  to  the  prejudice  of  good  order  and  military  discipline, 
not  otherwise  specified : 
1 64.  Disturbing  proceedings  of  court  martial. 

263.  Notwithstanding  this  classification,  a  general  or 
superior  officer  is  empowered  to  extend  the  jurisdiction  of 
inferior  court  martial  (its  powers  in  regard  to  sentence  on 
offenders  being  limited  as  at  other  times)  over  any  offence 
cognizable  by  any  court  martial,  which  he  is  himself  autho- 
rized to  assemble ;'  except  that  desertion  cannot,  under  any 
circumstances,  be  tried  by  a  regimental  court  martiaL 

264.  No  officer  can  exercise  his  discretion  in  permitting 
the  trial  of  a  grave  offence  by  an  inferior  court,  unless  he 
has  the  power  of  confirming  the  proceedings  of  that 
description  of  court  by  which  it  is  cognizable  under  the 
provisions  of  the  articles  of  war :  or,  at  home,  where  the 
proceedings  of  all  general  courts  martial  are  submitted  to  the 
Queen,  unless  he  has  a  warrant  to  convene  such  courts,  and 
in  this  case,  may  dispense  with  its  assembly ;  but  abroad,  an 
officer,  authorized  merely  to  assemble  general  courts  martial, 
or  at  home  or  abroad,  an  officer  authorized  to  assemble  a 
district  court  martial  cannot  dispose  of  any  case  which  is  not 
clearly  within  the  cognizance  of  that  description  of  court. 


(1)  The  offence  of  ^UnientionaHy" 
occasioning  false  alarms  is  directed 
(Art  59)  to  be  tried  by  a  general 
court  martial,  without  reference  to  the 
place  where  committed. 

(2)  The  first  clause  of  this  article 
proTides  punishments  for  a  first  con- 


viction by  a  regimental  or  detachment 
court  martial,  or  by  a  general  dis- 
trict or  garrison  court  martial;  the 
third  clause  does  not  provide  for  the 
punishment  of  a  subsequent  convic- 
tion by  a  general  court  martiaL 
(3)  Art.  War,  138,  142. 
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without  the  permission  of  the  competent  authority^  that  is^ 
of  the  oflScer  invested  with  the  power  of  confirming  the  pro- 
ceedings of  the  higher  tribunal. 

265.  It  had  always  been  considered  in  the  army,  that  an  Gnve  offences 
offence  made  by  a  special  article  cognizable  by  a  general  chSiwd 
court  martial,  could  not,  charged  in  the  express  terms  of  that  Md  thereby 
article,  be  tried  by  an  inferior  court.      Mr.   M® Arthur  Sww  wurt. 
observed,  **  should  a  non-commissioned  officer  or  soldier  be 
brought  before  a  regimental  court  martial  for  mutiny,  deser- 
tion, or  any  of  the  higher  crimes  cognizable  by  a  general 
court  martial,  he  might  not  only  plead  the  incompetency  of 
the  regimental  court  martial  to  try  him;  but  should  this 
regimental  court,  even  without  a  soldier's  availing  himself  of 
such  a  plea,  proceed  in  the  trial,  and  adjudge  a  punishment 
for  a  crime  not  within  the  jurisdiction  of  the  court,  the 
members  would,  collectively  or  individually,  be  liable  to 
prosecution  in  a  court  of  justice,  for  the  illegality  of  their 
proceedings."*     This  reasoning,  or  rather  exposition  of  the 
law,  still  holds  good,  and  is  especially  applicable,  as  com- 
manding officers  are  expressly  forbidden,  to  give  in  against  a 
prisoner   ''vague   and  indefinite   charges,"^   and  thus  try 
before   a    regimental    court   martial,    offences    which    are  How  a 
directed  to  be   tried  by  general,  or  district,  or  garrison  SffiMMlhAu'^ 
courts  martiaL     In  cases  where  these  grave  offences  may  Sitendtho 
admit  of  less  serious  notice,  and  when  commanding  officers  ofminOT^'^ 
shall  deem  it  advisable  to  proceed  to  trial  by  a  district,  *»"^™*^**^' 
garrison,  or  regimental  court  martial,  they  are  enjoined  to 
lay  a  statement  of  the  case,  together  with  the  charge  they 
intend  to  bring,  before  the  general  or  other  officer  command- 
ing the  brigade,  district,  or  garrison,  with  an  application  so 
to  proceed ;  who  is  to  exercise  his  discretion  in  directing  the 
description  of  court  by  which  the  offender  shall  be  tried. 
Should  he  accede  to  the  application,  bis  permission  is  to  be 

(4)  M*  Arthnr  (4th  ediUon),  toI.  i.  an  inferior  conrt  martiaL  Thas  faeta 
p.  158.  which  might  amount  to  mntinj  haTo 

(5)  Art  War,  143.  FrcTioiis  to  the  heen  charged  aa  disorderlj  condact,  to 
direct  injunction  to  the  contrary  in  the  prejudice  of  good  order  and  mili* 
this  article,  it  was  customaiy  to  mo-  tary  discipline  ;  desertion  has  in  like 
dify  the  charge,  so  as  to  avoid  the  manner  been  charged  as  absence  with- 
express  offence  declared  cognizable  by  out  leave :  but  any  such  practice  is  now 
a  superior  dourt,  and,  by  these  means,  absolutely  prohibited. 

to  bring  it  within  the  jurisdiction  of 
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§  366-269, 


Authority  for 
extending  the 
Jurisdiction  of 
an  inferior 
court;  martial 
to  be  laid 
before  it ; 


and  referred 
to  in  the 
heading  of  the 
proceedings. 


Trials  on  the 
line  qf  march 
for  insubordi- 
nation, and 


on  board  ship. 


noticed  in  the  monthly  return  of  courts  martial  sent  to  the 
adjutant  generaL^ 

266.  Though  it  is  not  rendered  necessary  by  the  articles 
of  war,  it  may  be  inferred,  that  the  permission  of  the 
superior  officer  to  try  a  soldier,  by  a  court  martial  of  inferior 
jurisdiction,  for  a  crime  expressly  declared  to  be  cognizable 
by  a  superior  court,  should  be  laid  before  it,  as  the  members 
of  a  court  martial  are  not  only  responsible  to  military 
authorities,  but  are  amenable  to  courts  of  civil  judicature, 
for  any  undue  exercise  of  jurisdiction  or  illegal  assumption 
of  power. 

267.  It  has  become  the  prevwling  practice  in  the  army, 
enforced  in  many  commands  by  the  local  standing  orders,  to 
head  the  proceedings  (§  475)  of  all  courts  martial,  where 
this  permission  is  requisite,  "assembled  by  order  of  tlie 
convening  authority  **  and  under  authority  of "  the  superior 
officer,  with  a  specification  of  the  date  of  the  order  and  of 
the  permission. 

268-9.  Offences  on  the  line  of  march  had  been  previously 
expressly  excepted  from  those,  for  the  trial  of  which  re- 
course must  be  had  to  the  discretionary  power  vested  in  the 
general  officer ;  and  it  has  now  for  many  years  been  most 
advantageously  provided  that  not  only  on  the  line  of  march, 
(and  that,  whether  halting,  or  on  the  move,  and  whether  by 
railway,  canal,  dak,  or  other  mode  of  conveyance,)  but  also 
on  board  of  any  ship,  not  in  commission,  the  jurisdiction  of 
a  regimental  or  detachment  court  martial  may  be  extended  to 
mutiny,  gross  insubordination,  or  other  offences,  in  the  dis- 
cretion of  the  officer  in  immediate  conmiand  of  the  troops,  by 
whom  the  sentence,  not  exceeding  that  which  a  regimental 
court  martial  may  ordinarily  award,  may  be  confirmed  and 
carried  into  execution  on  the  spot ;  every  sentence  so  con- 
firmed being  noticed  in  the  monthly  return  of  courts  martial, 
and,  if  on  the  line  of  march,  reported  to  the  general  com- 
manding.^ 

Quccn*B  Reg.,         (7)  Art  War,  187.    Mat  Act,  sec. 


(6)  Art  War,  142. 
p.  224  (21). 


II. 
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CHAPTER  VI. 

GEXEBAL  AND  DETACHMENT  GENERAL  COURTS  MARTIAL. 

General  Covrts  Martial. 

270.  General  courts  martial,  except  when  held  by  spe-  coiMtitution. 
cial  warrant  or  commission  under  the  sign  manual,  can  only 

be  convened  by  oflScers  duly  authorized  by  warrants  in  that 
behalf.1 

271.  They  must  consist  of  not  less  than  thirteen  officers  oompoeition. 
in  the  Ionian  Islands,  and  in  any  part  of  the  Queen's  do- 
minions, except  Jamaica,  the  Windward  and  Leeward  Islands, 
British  Guiana,  Newfoundland,  Bermuda,  the  Bahamas,  the 

Cape  of  Good  Hope  or  other  settlements  in  Southern  Africa, 
or  in  any  place  out  of  the  Queen's  dominions,  excepting  the 
Ionian  Islands,  where  it  may  consist  of  not  less  than  seven, 
and  except  in  British  Columbia,  Vancouver's  Island,  Saint 
Helena,  the  settlements  on  the  western  coast  of  Africa, 
Honduras,  New  Zealand,  the  Australian  colonies,  Hong- 
Kong,  the  settlements  on  the  coast  of  China,  the  Prince  of 
Wales  Island,  Singapore,  or  Malacca,  where  the  minimum  is 
reduced  to  five  commissioned  officers.* 

All  general  courts  martial  are  moreover  necessarily  at- 
tended by  a  judge  advocate  or  person  officiating  as  such.* 

272.  The   composition   of   a  general   court  martial,   as  when  legally 
regards  its  legal  competence,  is  not  in  any  case  affected  fortrSii of 
by  the  rank  of  the  prisoner,  except  that  no   field   officer  ^®^*^  **"**"• 
can  **  be  tried  by  any  person  under  the  degree  of  captain." 

This  provision  in  the  articles  of  war  dates  back  from  the  »nd  other 
very  first,   and   is   absolute   under  all   circumstances.      It  ^^l^f 
was  only  in  1837  that  the  additional  rules,  already  quoted, 
(§  18,  19,  20,)  were  prescribed  in  the  general  regulations; 

(1)  See  before,  §  6-1 1 ;  Appendix,     Act  (sec.  8)  proTides  only  for  the 
L  II.  IIL  &  v.  British  Isles. 

(2)  Art.  War,  109.    The  Mutiny         (3)  Mat  Act,  sec  13.  Art. War,  1 54. 
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GENERAL  COURTS  MARTIAL. 


§  278-278. 


Appointment 
or  praiideut, 


and  other 
members. 


ConTention  bj 
warrmnt. 


Distinctive 
Jurisdiction, 


and  powers. 


-procedure. 


and  which  are  necessary  to  be  observed,  if  possible,  in  form- 
ing the  detail  of  these  courts,  when  ordered  for  the  trial  of 
officers. 

273.  The  president  is  appointed,  under  the  restrictions 
already  specified,  (§  16,  17,)  by  warrant,  which  may  be, 
either  for  the  trial  of  a  prisoner  specially  named,  or  gene- 
rally *  for  the  trial  of  such  prisoners  as  may  be  brought 
before  the  court ; '  or  else  it  may  be,  *  for  hearing  and  exam- 
ining into  such  matters  as  may  be  brought  before  the  court,' 
which  last  form  is  now  generally  used,  and  appears  that  which 
may  be  preferably  adopted ;  it  is  applicable  on  appeals  from 
regimental  courts  of  enquiry,  and  on  all  other  occasions.^ 

274.  The  other  officers  to  form  the  court  are  appointed  in 
order  (§  21),  except  in  the  uncommon  case  of  their  being 
named  in  the  warrant. 

275.  Warrants  for  holding  general  courts  martial  have 
been  issued  under  the  sign  manual,  directed  to  the  judge  ad- 
vocate general,  appointing  the  president,  and  embodying  the 
charge,  and  have  in  several  instances  specified  the  names  of 
all  the  officers  appointed  to  form  the  court^ 

276.  General  courts  martial  only  are  competent  to  every 
description  of  person  subject  to  the  mutiny  act,  and  every 
offence  declared  under  it ;  ^  they  can  receive  appeals  from 
regimental  courts  of  enquiry,  imder  the  thirteenth  article 
of  war ;  and  can  alone  supply  the  place  of  courts  of  civil 
judicature  for  the  trial  of  civil  offences.^ 

277.  The  peremptory  and  discretionary  punishments  which 
general  courts  martial  are  called  upon  to  award,  in  the  case 
of  commissioned  officers,  warrant  officers,  non-commissioned 
officers  and  soldiers,  have  been  already  detailed  (Chap.  IV.), 
and  the  proceedings  at  trials  by  these  courts  wiU  be  consi- 
dered in  detail  in  subsequent  chapters. 


Detachment 
general  courts 
martial. 


Detachment  General  Court  Martial. 

278.  This  description  of  court  martial  was  first  established, 
by  the  act  53  Geo.  3.  c.  99,  for  amending  the  mutiny  act  of 


(4)  See  form,  Appendix  VI. 

(5)  Ibis  precedent  was  followed  in 
tbe  case  of  the  Canadian  rebels,  tried 
at  Montreal  in  1838  and  1839. 

(6)  Mat.  Act,  see.  8.    See  §  256. 


(7)  Art.  War,  146, 146,  147.  Thia 
contingency  is  not  enlaiiged  upon  in 
this  place,  as  criminal  offcncea  will  be 
referred  to  in  the  last  chapter  of  thia 
work. 
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that  year  (1813)  with  a  view  to  repress  the  spirit  of  plunder 
and  outrage  which  had  broken  out  in  the  army  after  the  battle 
of  Vittoria,  and  which  the  Duke  of  Wellington  had  very  J^^^J^ 
strongly  represented  to  the  authorities  at  home.^     Until  the  Jj^§S^"*" 
year  1860  they  could  be  assembled  only  "  out  of  Her  Majesty's  S^^JSyf**^ 
dominions,"  but  the  mutiny  act  of  that  and   subsequent  ^^^ 
years  has  declared  it  lawful  to  convene  in  any  place  "  beyond  «^^oa, 
seas"  where  it  may  be  found  impracticable  to  assemble  a 
general  court  martiaL' 

270.  Under  these  circumstances  a  detachment  eeneral  Minimum 

•   !  ••  /»  *  »  T  «•/!       number  of 

court  martial  consisting  01  not  less  than  three  officers,  (who  memben. 
may  be  convened,  tcithout '  a  warrant  from  Her  Majesty,  by 
any  officer  commanding  any  detachment  or  portion  of  troops, 
upon  complaint  made  to  him  of  any  crime  or  offence  com- 
mitted airainst  the  property  or  persons  of  any  inhabitant  or  re-  Held  on 

.        1  r     r       ^         r  ...  ,     ,  oomplaiut  of 

sident  in  the  country,  by  any  person  servmg  with  or  belong-  inhabitant. 
ing  to,  Her  Majesty's  armies,  being  under  the  immediate 
command  of  such  officer. 

280.  These  courts  martial  ''have  the  same  powers,  in  iwTe  powers  of 
regard  to  sentence  upon  offenders,  as  are  granted  by  the  martial, 
mutiny  act  to  general  courts  martial.^     The  hundred  and 
nineteenth  article  also  expressly  recognizes  their  ''  power  to  ^^^^'^^ 
pass  sentences  of  death  or  penal  servitude." 

281.  The  terms  of  the  mutiny  acts  have  for  many  years  nittinctive 
prevented  a  doubt,^  which  had  previously  existed,  as  to  the 
competency  of  this  court  martial  to  entertain  a  charge  against  ov 
an  officer,  as  it  declares  it  may  be  convened  by  ''  any  officer 
commanding,  •  •  •  .  upon  complaint  made  to  him  of  any 
offence  committed  against  the  property  or  person  of  any 
inhabitant,  ....  by  any  person  serving  with  or  belonging 
to  Her  Majesty's  armies,  being  under  the  immediate  command 

(1)  See  the  letters  from  Lord  of  tho  same  atatate,  oiBcen,  when  in- 
Bathnrst  and  tbe  Duke  of  York  ac-  tended  to  be  comprehended,  were  in- 
companying  the  act.  —  Snpplemen-  Tariably  named  first.  It  was  thns  bj 
tary  Despatches  of  the  Duke  of  Wei-  no  means  clear  that  officers  eoald  hd 
lington,  ToL  Tiii.  pp.  104-107.  understood,  or  were  intended  to  be  in- 

(2)  Mat.  Act,  sec.  1 2.  Art  War,  110.  dnded,  in  this  case  ->  particularly  when 

(3)  Art.  War,  110.   See  before^  4.  the  general  mle  for  the  construction 

(4)  Mnt.  Act,  sec  12.  Art.  War,  of  sutntes was  considered,*'that where 
126.  things  or  persons  of  an  inferior  degree 

(5)  Former  acts  specified  the  per-  are  first  mentioned,  those  of  a  higher 
sons  amenable  to  this  court  martial,  dignity  shall  not  bo  included  under 
as  **  any  non-commissioned  officer,  sol-  general  subsequent  words." 
dier,  or  other  person  }**  in  other  parts 
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DETACHMENT  GENERAL  COUBT  HABTIAL.   §  282-289.. 


PtotlnctiTe 
jurisdiction 


orer  offenoet. 


Compodtion. 


Bank  and 
appointment 
of  president. 


Peculiarity 
of  constitution ' 
of  tlie  court 


does  not  open 
the  door  to 
abuse  of  its 
power,  by  a 
subaltern 
detached, 
as  the  sentence 
must  In  all 
cases  be 
referred  to  a 
general  officer. 


Advanta^w  of 
these  courts 
martial  in 
special  c 


of  any  such  oflScer."  The  words  any  person,  must  clearly 
comprehend  officers  under  the  immediate  conmiand  of  the 
ofBcer^  who  may  be  authorized  to  convene  the  court. 

282.  It  is  particularly  to  be  remarked,  that  this  court 
martial  can  only  be  held  upon  complaint  of  an  offence  against 
an  inhabitant  or  resident  In  ordinary  cases,  as  for  any  breach 
of  discipline,  the  detachment  general  court  martial  has  no 
jurisdiction. 

283.  The  court,  as  before  noticed,  may  consist  of  three 
ofiBcers,  and  it  is  expressly  provided  by  the  hundred  and 
seventeenth  article  of  war,  that  the  president  may  be  under 
the  rank  of  captain ;  nor  is  the  officer  conunanding  the  de- 
tachment debarred  from  appointing  himself  president,  as 
the  same  article  also  provides  that,  '^  In  the  case  of  a  de- 
tachment general  court  martial,  the  officer  convening  such 
court  may  be  the  president  thereof." 

284.  An  officer  of  whatever  rank  may  therefore,  in  the 
special  cases  particularized,  convene  this  peculiar  court  mar- 
tial, provided  only  there  are  two  commissioned  officers  under 
his  command  who  are  aviulable  as  members.  The  abuse  of 
such  extraordinary  power  is  guarded  against  by  the  provision 
that  no  sentence  '^  shall  be  executed  until  the  general  com- 
manding the  army  of  which  the  division,  brigade,  detachment, 
or  party,  forms  part,  and  to  which  any  person  so  tried,  con- 
victed, and  adjudged,  shall  belong,  shall  have  approved  and 
confirmed  the  same.*^  ^ 

285-9.  ^^  ^^^7  ^^  observed,  that  the  detachment  general 
court  martial  is  designed,  and  well  calculated  to  affect  a  very 
important  object — the  investigation  of  an  alleged  offence  on 
the  spot  where  it  may  have  been  conmiitted.  The  evidence 
of  the  aggrieved  inhabitant  may,  by  its  intervention,  without 
inconvenience  be  received,  though  the  detachment  to  which 
the  offender  belong  be  on  the  line  of  march,  or  on  detached 
duty  at  a  considerable  distance  from  the  head-quarters  of 
the  army.  This  court  is  calculated  to  be  eminently  useful 
on  the  march  of  detachment  from  depots  or  hospitals  on 
the  lines  of  communication  of  armies.  Such  detachments 
are  rarely  attended  by  a  provost  marshal ;  great  excesses^ 


(6)  Mat.  Act,  sec  12.    Art  War,  126. 
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therefore,  might  be  committed  on  the  people  of  the  country 
with  impimity,  if  a  court  could  not  readily  be  convened  to 
receive  their  evidence,  for  in  many  cases  it  would  be  im- 
practicable to  convey  to  head-quarters  inhabitants  whose 
testimony  may  be  essential  to  the  ends  of  justice  and  dis- 
cipline. 
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CHAPTER  VIL 


DISTRICT   OB  GABRISON  COURTS  MARTIAL. 


District  or 
garrison  courts 
martial  i 


constitution. 


Gomposition, 
and  numbers, 
at  Aome 


290.  The  district  or  garrison  court  martial  is  of  compa- 
ratiyely  recent  origin^  having  been  first  established  by  the 
mutiny  act  and  articles  of  war  for  the  year  1829^  in  the  place 
of  general  regimental  courts  martiaL' 

291.  It  is  convened  either  by  the  officer  under  whose 
command  the  corps  is  placed,  being  thereto  authorized  by 
warrant  under  the  sign  manual,  or  by  his  delegated  authority. 
Officers  in  command  abroad,  and  officers  commanding  districts 
and  divisions  at  home,  each  year  receiving  warrants  empower- 
ing them  to  convene  district  or  garrison  courts  '  martial,  and 
also  to  direct  their  warrant,  to  any  officer,  under  their  com^ 
mand,  who  has  the  command  of  a  body  of  forces,  which  at 
home  must  not  be  less  than  four  troops  or  companies, 
authorizing  such  officer,  not  being  however  below  the  degree 
of  a  field  officer,  except  in  detached  situations  beyond  the 
seas  where  a  field  officer  is  not  in  command,  in  which  case  a 
captain  may  be  authorized  to  convene  district  or  garrison 
courts  martiaL' 

292.  The  mutiny  act  prescribes  that  every  district  or 
garrison  court  martial  convened  within  the  United  Kingdom 
or  British  Isles  shall  consist  of  not  less  than  seven  commis- 


( 1 )  General  regimental  courts  mar- 
tial were  held  by  regimental  com- 
manding officers  doljr  empowered  by 
warrant  under  the  sign  manual,  con- 
sisted exclusively  of  officers  of  the 
same  regiment,  and  were  attended  by 
a  judge  advocate ;  as  was  also  the 
district  court  martial  for  the  first  year 
of  its  introduction  into  the  service. 
Their  jurisdiction  extended  over  the 
soliiiers  of  the  particular  regiment  for 
which  the  warrant  was  granted,  the 
commanding  officer  was  authorised  to 
appoint  himself  president,  and  they 


were,  in  certain  cases,  empowered  to 
awaid  transportation. 

(2)  These  courts  are  not  unfre- 
quently  convened  under  circumstances 
when  both  of  the  alternative  names 
were  equally  unsuitable  ;  whereas  the 
name  **  Brigade  *'  courts  martial,  which 
some  years  ago  it  was  intended  to 
have  given  them,  but  whidi  appears 
to  have  been  lost  sight  of,  would  be  as 
applicable  in  garrisons  as  in  the  field 
or  in  cantonments. 

(3)  See  Warrants,  Appendix  IV.  & 
VL  Mat  Act,  tec  6.    Ah.  War,  113. 
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sioned  officers^  and  the  articles  of  war  further  direct  that  it  uuiabiMds 
shall  not  consist  of  less  than  seven,  except  in  Bermuda,  the 
Bahamas,  the  Cape  of  Good  Hope  or  other  settlements  in 
Southern  A&ica,  Saint  Helena,  Helena,  Jamiuca,  Honduras, 
Newfoundland,  New  Zealand,  the  Australian  colonies,  the 
Windward  and  Leeward  Islands,  British  Guiana,  Hong- 
Kong,  and  the  settlements  on  the  coast  of  China,  where  it 
may  consist  of  five  commissioned  officers,  and  in  the  Prince 
of  Wales  Island,  Singapore,  Malacca,  British  Columbia, 
Vancouver's  Island,  and  the  settlements  on  the  western  coast 
of  Africa,  where  it  may  consist  of  not  less  than  three.^ 

293.  The  hundred  and  twelfth  article  further  explains  consifltingof 
that  it  may  be  composed  of  any  officers  of  different  corps,  of  diff^nt 
officers  of  the  artillery,  engineers,  marines,  and  general  staff,  oorps. 

or  that  it  may  be  entirely  composed  of  officers  of  the  same 
corps.* 

294.  The  president  is  appointed  by  or  under  the  authority  President: 
of  the  officer  convening  the  court,  under  the   limitations  and.***  ™*" 
which  have  been  already  (§  15-17)  noticed.     The  president, 

as  at  other  minor  courts  martial,  stands  in  the  place  of  a  judge  dutietofi 
advocate.^     He  simimons  witnesses  when  so  required  by  the 
prosecutor  or   prisoner,^   and   transmits   the   original  pro- 
ceedings to  the  judge  advocate  general  in  London.^ 

295.  The  jurisdiction  of  a  district  or  garrison  court  martial  Jarisdiction  of 
as  to  the  cognizance  of  crime,  has  been  noticed  (§  259-262)  mairuSu  ^^' 

(4)  Mnt  Act,  sec.  9.  Art  War,  would  be  the  duty  of  the  president  "to 
111.  take  care,  before  the  court  is  sworn, 

(5)  In  the  corresponding  article  of  that  the  prisoner  has  had  notice  of  the 
1844,  an  exception  was  first  inserted  intention  to  bring  forward  preyious 
— the  article  from  that  time  }»t>Tiding  convictions  in  evidence  against  him 
that  the  district  or  garriaon  court  mar-  on  his  trial."  It  is  now  the  custom, 
tial,  **  except  for  the  trial  of  warrant  enforced  br  the  regulations,  that  the 
officers^  maj  be  entirely  composed  of  court  on  the  trial  of  a  soldier  iuTari- 
officers  of  the  same  regiment."  This  ably  reopens  after  a  finding  of  guilt, 
exception  is  not  further  noticed  at  this  to  enquire  into  the  prisoner's  general 
place,  as  **district"  courts  martial  for  character  and  previous  convictions  ; 
the  trial  of  warrant  officers,  as  consti-  and  it  is  now  also  well  understood 
tuted  under  the  1 14th  article,  and  the  that  the  duty  of  giving  notice  to  the 
points  of  difference  between  them  and  prisoner  attaches  to  a  staff  officer,  or, 
district  or  garrison  courts  martial  are  in  ordinary  cases,  to  the  adjutant  of 
subsequently  adverted  ta — See  here-  the  regiment  to  which  the  prisoner 
after,  §  304-6.  belongs  or  is  attached,  or  to  the  officer 

(6)  As  to  the  duties  of  the  presi-  who  is  to  give  evidence  as  to  charac- 
dent,  see  §  430.  In  the  year  1830,  the  ter,  &c,  and  to  produce  the  evidence 
mutiny  act  dispensed  with  the  pre-  of  previous  convictions. 

sence  of  a  judge  advocate ;  and  the        (7)  Mut  Act,  sec.  13. 
secretary  at  war  pointed  out  that  it        (8)  Art.  War,  ICO. 
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§  296-299. 


Jnriidictfoii  of 
garrison  court 
martiaL 


extended  to 
the  trial  of 
warrant 
offioera. 


Powers. 


Wherein  dif- 
ferent fh>m  a 
general  court 
martial. 


District  court 
martial  nuur 
recommena 
discharge  with 
ignominy, 
for  desertion 
and  disgrsoeftd 
oonducvonlji 


and  limited 
to  six  months* 
imprisonment. 


when  referring  to  the  distinctive  jurisdiction  of  courts  martial 
over  offences.  It  differs  from  a  general  court  martial  as  not 
being  competent  to  entertain  a  charge  against  a  commissioned 
officer,  or,  except  by  permission  (§  263),  to  try  offences  re- 
served to  the  cognizance  of  general  court  martial.  An  altera- 
tion introduced  in  the  articles  of  the  present  year  provides 
that  warrant  officers  may  be  tried  by  **  district  or  garrison  •* 
courts  martial.  As  will  have  been  observed  in  the  specification 
of  the  punishments  applicable  to  warrant  officers  (§  162),  it  is 
not  authorized  in  their  case  to  award  imprisonment.  The 
peculiarly  constituted  district  court  martial  for  the  trial  of 
warrant  officers  still  however  renuuns  in  the  articles  of  war. 

296.  A  district  or  garrison  court  martial  has  the  same 
power  as  a  general  court  martial  to  sentence  any  soldier  to 
such  punishments  as  accord  with  the  provisions  of  the  mutiny 
act,  except  that  death  and  penal  servitude  cannot,  in  any  case, 
be  adjudged  by  it,'  and  that,  as  above  referred  to,  the  article 
provides  a  special  restriction  in  tiie  case  of  warrant  officers. 

297.  These  punishments  need  not  be  here  recapitulated, 
as  the  powers  of  general  courts  martial  have  been  already 
detailed  (§  153-163);  nor  will  it  be  necessary  again  to 
specify  the  forfeitures  which  this  description  of  court  may 
award  for  desertion  (§  185);  for  false  confession  of  deser- 
tion (§  240) ;  and  on  conviction  of  a  charge  for  disgraceful 
conduct  as  specified  in  the  eighty-tiiird,  eighty-fiffch,  and 
ninety-first  to  the  ninety-tiiird  articles  (§  231). 

298.  A  district  or  garrison  court  martial  is  authorized  by 
the  articles  of  war  to  recommend  any  soldier  convicted  of  de- 
sertion or  disgraceful  conduct  to  be  discharged  with  ignominy, 
provided  the  court  has  in  respect  thereof  made  the  forfeiture 
of  all  claim  to  pension  on  discharge  a  part  of  the  sentence 
passed  on  such  offender,^  and  the  court  may  also  recommend 
that  he  may  be  marked  with  the  letters,  B.C.,  as  provided 
by  the  mutiny  act* 

299.  There  is  still  another  distinction  between  district  or 
garrison  courts  martial,  and  general  courts  martial,  which  it 
may  be  well  to  notice  in  this  place.  The  mutiny  act  gives 
the  same  powers  of  unlimited  imprisonment  to  both  kinds  of 
courts  martial,  but  the  regulations  require  that  the  duration 


(9)  Mat.  Act,  sec  9. 
(1)  Art.  War,  62,  85. 


(2)  Mat  Act,  sec.  26. 
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of  imprisonment  for  all  ordinarj  offences,  is  to  be  limited  to 
six  months,  andfor  the  minor  offences,  such  as  "  Absence  with- 
out leave,'*  unaccompanied  by  aggravating  circumstances,  or 
'^Drunkenness,"  not  occurring  on  duty,  the  imprisonment 
awarded  by  a  district  court  martial  is  not  to  exceed  two  or 
three  months'  duration."  • 

300.  It  is  not  necessary  to  dwell  upon  the  matter  of  pro-  Form 
ceedings  at  trials  by  district  or  garrison  courts  martial,  as 

the  proceedings  of  general  courts  martial  will  be  considered 
in  detail  hereafter. 

301.  The  proceedings  (§  475)  are  forwarded  to  the  general  ProoeedinCT, 
or  other  confirming  officer  by  the  president  —  direct,  except 

in  England,  when,  in  those  counties  where  the  troops  report 
direct  to  the  Horse  Guards,  the  president  forwards  them, 
sealed,  through  the  senior  officer. 

302.  The  officer  empowered  by  warrant,  under  the  siffn  Oonflnnition. 
manualy  or  under   Her   Majesty's  delegated   authority,  to 
convene  these  courts,  or,  in  his  absence,  the  officer  on  whom 

the  conmiand  may  devolve,  is  authorized  to  receive  the  pro- 
ceedings and  sentences ;  to  cause  the  same  to  be  put  into 
execution ;  or  to  suspend,  mitigate  or  remit  the  same,  as  may 
be  best  for  the  good  of  the  service.  General  officers  or 
officers  in  command  abroad  are  further  authorized,  in  their 
discretion,  to  delegate  their  authority  for  confirming,  sus- 
pending, mitigating  or  remitting  the  sentence  of  courts 
martial,  to  officers  under  their  command,  but  at  those 
stations  only  at  which  inconvenience  to  Her  Majesty's 
service  might  arise,  if  the  execution  of  the  sentence  were 
delayed  until  reference  could  be  had  to  them,  and  only  to 
officers  not  under  the  rank  of  field  officer,  except  that  at 
those  stations  where  inconvenience  to  the  service  might  arise, 
if  the  sentence  were  delayed,  when  a  captain  may  be  so 
authorized.^ 

303.  The  original  proceedings  of   district    or  garrison  Prooeedingi, 
courts  martial,  after  tiiey  have  been  duly  confirmed  and  posed  of/ 
promulgated,  are  required  to  be  transmitted  without  delay 

to  the  judge  advocate  general  in  London,  in  whose  office 
the  article  directs  they  shall  be  carefully  preserved,  but,  as 

(3)  Qaeen'B  Reg.  p.  225.  (4)  See  Appendix,  IIL 
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§  808. 


provided  in  1859,  not  necessarily  for  more  than  twelve 


years.^ 


District  coarta 
martial  for  the 
trial  of  warrant 
officers; 


constitution! 


composition  s 


president ; 


limitation  of 
sentence; 


Court  for  the  Trial  of  Warrant  Officers. 


304.  The  articles  of  war  point  out  the  composition  and 
peculiarities  attaching  to  the  court  martial,  now  termed  DU- 
trict^hutioTmeAj  Detachmenty^  for  the  trial  of  warrant  officers. 
These  courts  martial  are  appointed  by  order  of  the  general 
conmianding  the  district,  if  convened  at  home ;  or,  if  else- 
where, by  the  general  commanding  in  chief  on  the  station. 
They  are  in  no  case,  to  consist  of  less  than  teven  commis- 
sioned officers,  except  in  Bermuda,  the  Bahamas,  the  Cape 
of  Good  Hope,  the  settlements  in  southern  or  the  western 
coast  of  Africa,  Saint  Helena,  British  Columbia,  Vancouver's 
Island,  Jam^ca,  Honduras,  Newfoundland,  New  Zealand, 
the  Australian  colonies,  the  Windward  and  Leeward  Islands, 
British  Guiana,  Hong  Kong,  the  Prince  of  Wales  Island, 
Singapore,  Malacca,  and  the  settlements  on  the  coast  of 
China,  where  they  may  consist  oi  Jive^  of  whom,  in  either 
case,  not  more  than  two  are  to  be  taken  from  the  regiment 
in  which  the  warrant  officer  to  be  tried  may  be  serving,  nor 
more  than  two  under  the  rank  of  captain.^  The  president 
cannot  be  under  the  degree  of  a  field  officer,  unless  a  field 
officer  cannot  be  had,  and  in  no  case  under  the  degree  of 
captain.^  No  court  martial  can  sentence  a  warrant  officer 
to  corporal  punishment.*® 


(5)  Art.  War,  160.  Queen's  Reg. 
p.  224. 

(6)  See  article  of  war  of  1828  and 
previous  years  :  "Whereas  the  situa- 
tion of  officers  not  commissioned  by 
us,  or  by  any  of  our  general  officers 
having  authority  from  us  to  grant 
commissions,  but  appointed  by  war- 
rant under  the  signature  of  the  colonels 
or  commandants  of  the  corps  to  which 
they  belong,  has  not  been  hitherto  de- 
fined, in  regard  to  their  being  liable 
to  be  tried,  otherwise  than  by  a  general 
court  martial;  and  it  appearing  to  be 
highly  necessary  that  our  royal  pleasure 
should  be  declared  and  made  known 
touching  the  mode  of  trial  for  such 
officers;  We  do  accordingly  direct, 
that  in  all  case^  where  the  offence 
charged  against  any  warrant  officer 
may  not  be  of  so  heinous  a  nature  as 
to  require  investigation  by  a  general 


court  martial,  such  officer  may  and 
shall  be  tried  by  a  deiachmaU  court 

martial,  to  be  appointed 

which  detachment  courts  martial  are 
to  be  held  and  proceed  in  the  nature 
of  regimental  courts  martial.**— Arts. 
War,  1828,  sec.  16,  art  17. 

(7)  The  district  or  garrinn  court 
martial  in  the  Prince  of  Wales  Island, 
Singapore,  Malacca,  British  Columbia, 
Vancouver's  Island,  and  in  the  settle- 
ments on  the  western  coast  of  Africa, 
may  consist  of  not  less  than  three 
officers.— See  before,  §  292. 

(8)  Art.  War,  114. 

(9)  Art.  War,  115. 

(lU)  Art  War,  130.  See  the  dis- 
criminative punishments  applicable  un- 
der this  article  by  general  and  district 
or  garriwn  courts  martial  respective!?, 
§  162. 


§305-309.       rOB   THE   TRIAL   OP   WARRANT   OFFICERS.  115 

305-9.  The  most  important  distinction  between  this  and  oonflnution. 
other  minor  courts  martial  was  done  away  with  in  the  year 
1857,  by  omitting  the  clause  in  the  article  of  war,  which 
provided  that  the  sentence  of  a  district  court  martial  upon  a 
warrant  officer,  should  not  be  put  in  execution  till  confirmed 
by  Her  Majesty,  if  the  court  were  held  at  home.  This 
obsolete  provision  involved  the  necessity  of  transmitting  the 
proceedings  to  the  judge  advocate  general  for  decision,  as  in 
the  case  of  all  general  courts  martial  held  at  home :  But  the  ProceedinRs. 
proceedings  of  district  courts  martial  for  the  trial  of  warrant 
officers  are  now,  in  all  cases,  dealt  with  as  those  of  ordinary 
district  or  garrison  courts  martial. 


I  2 
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REGIMENTAL   AND   DETACHMENT   COURTS   MARTIAL. 


Constitution; 


composition ; 


for  what  pur- 
pose held. 


President. 


Proceedings. 


Oaths  how 
administered. 


Regimental  Court  Martial. 

310.  The  commissioned  officers  of  every  regiment,  bat- 
talion or  regimental  depot,  or  of  a  detachment  of  ordnance 
corps,  commanded  bj  an  officer  not  under  the  rank  of 
captain,  may,  by  the  appointment  of  their  colonel  or  com- 
manding officer,  without  other  authority  than  ihe  rules  and 
articles  of  war,  hold  regimental  *  courts  martial,  consisting  of 
not  less  thsm^ve  officers,  unless  it  be  found  impracticable  to 
assemble  that  number,  when  three  may  be  sufficient*  They 
are  empowered  to  enquire  into  disputes  and  criminal  matters, 
and  for  the  punishment  of  such  offenders  as,  being  within 
their  jurisdiction,  may  be  brought  before  them. 

311.  The  president  cannot  be  under  the  rank  of  captain, 
except  on  the  line  of  march  or  on  board  a  ship  not  in  com- 
mission or  at  any  place,  where  a  captain  cannot  be  had,  and 
is  appointed  by  or  under  the  authority  of  the  officer  con- 
vening the  court,'  according  to  a  roster  kept  for  that  duty/ 
The  swearing  of  the  court  and  other  proceedings  are  the 
same  as  at  district  courts  martial:  the  latter  part  of  the 
oath,  which  refers  to  the  non-disclosure  of  the  vote  or 
opinion  of  any  particular  member,  was  not  directed  to  be 
taken  by  members  of  regimental  courts  martial,  before  the 
year  1829 ;  nor  was  any  oath  required  to  be  taken  by  the 
members  of  regimental  courts  martial,  or  by  witnesses 
examined  before  them,  until  1805. 


(1)  Courts  martial,  similar  to  regi- 
mental courts  martial,  are  held  for  the 
trial  of  marines,  and  are  termed  diri- 
sional  courts  martial. 

(2)  Art.  War,  115.  Mut  Act,  sec 
10.    There  was  not  a  corresponding 


clause  in  any  mutiny  act  previous  to 
1846. 

(3)  Art  War,  117. 

(4)  Queen's  Reg.  p.  1.       See  re- 
marks, §  21. 
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312.  The   jurisdiction  of   a    regimental    court    martial  Jurisdiction 
extends  to  the  trial  of  all  non-commissioned  officers  be- 
longing to  the  corps  in  which  it  is  held,  subject  to  a  special 
limitation  created  bj  the  army  service  act^  which  has  been 
already   (§  254)   quoted*      Its  ordinary   jurisdiction   over 
oifences  has   been  noticed   (§  262),  when  referring  to  the 
distinctive    jurisdiction  of   courts   martial;    and  also   the 
extension  of  it  by  the  previously  obtained  authority  of  a  extended 
general   or   superior  officer   (§  263);   and  also  its  special  o&osr^or 
enlargement  on  the  line  of  march,  or  on  board  ship  (§  268).  march,  or  on 
The  sentences  of  courts  martial  held  under  these  circum-  ^  ^' 
stances  are  brought  under  especial  notice.     The  sentence  of 

any  court  martial  confirmed  by  the  officer  in  conunand  of 
the  troops  on  the  spot  must,  as  required  by  the  article  of 
war,  be  reported  to  the  general  officer ;  and  a  report  of  the 
number  of  courts  martial  during  the  voyage  is  inserted  in 
every  disembarkation  return,  in  a  column  for  that  purpose, 
and  if  no  courts  martial  have  taken  place  it  is  so  stated ; 
and  the  general  or  other  officer  commanding,  whose  duty  it 
is  to  inspect  the  troops  after  disembarkation,  is  required  to 
transmit  to  the  adjutant  general  a  return  of  the  courts 
martial  which  may  have  been  held  during  the  voyage.* 

313.  This  court  cannot  try  a  soldier  for  absence  without  Absenoe 
leave  exceeding  twenty-one  days,  which  must  be  tried  as 
desertion,  a  crime  not  within  its  competence,  nor  in  any 
instance  to  be  included  amongst  those  offences  which  may 
admit  of  less  serious  notice,  and  which  it  may  be  advisable 

to  try  by  regimental  courts  martial.^ 

314.  Besides  the  forfeitures  for  drunkenness  on  or  for  Powers 
duty  or  on  parade  or  on  the  line  of  march  (§  206),  stoppages 
under  the  provisions  of  the  hundred  and  thirty-second 
article  of  war  (§  689)  ;  and  punishments  upplicable  to 
non-commissioned  officers,  (§  160); — all  of  which  may  be 
awarded  by  any  court  martial,  and  which  it  is  not  necessary 

to   recapitulate   in  this   place; — the  punishments  which  a 
regimental  court  martial  is  empowered  to  award,  and  which 
cannot  be  exceeded  in  cases  of  the  extension  of  its  jurisdic-  ss  to  awarding 
tion  over  offences,  are  the  following :  corporal  punishment  ^""" 
as  restricted  by  the  Queen's  regulations  as  respects  soldiers 

(5)  Art.  War,  137.    Qaeen's  Reg.  pp.  332. 333.        (6)  Art.  War,  138,  47. 
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§  315-S17. 
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officer  r— And, 
when  corponJ 
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oi&oer. 


Proceedings 
preserved 
in  court 
martial  book. 


Regimental 
courts  martial 
of  enquiry; 


of  the  first  and  second  classes  (§  675-9),  and  to  the  extent 
of,  but  not  exceeding,  fifty  lashes, ; '  imprisonment,  not  in 
any  case  in  addition  to  a  sentence  of  corporal  punishment,^ 
but  with  or  without  hard  labour,  for  any  period  not  exceeding 
forty-two  days  ;•  solitary  confinement,  by  itself,  not  exceeding 
fourteen  days ;  ^  and  imprisonment,  part  solitary  'and  part 
otherwise,  not  exceeding  together /w/y-ftco  days,  the  portions 
of  solitary  confinement  not  exceeding  fourteen  days  at  a 
time,  and  with  an  interval  between  them  of  not  less  duration 
than  the  periods  of  solitary  confinement;'  and, — on  con- 
viction of  habitual  drunkenness, — a  forfeiture  of  one  penny 
a  day  for  any  period  not  exceeding  six  months.^ 

315.  The  sentence  of  a  regimental  court  martial  cannot 
be  executed  until  confirmed  by  the  conmianding  officer,* 
who  is,  in  no  case,  to  be  a  member  of  the  court*  The  mu- 
tiny act  and  articles  of  war  have  also,  from  the  year  1860, 
both  added  a  provision  that  no  sentence  of  corporal  punish- 
ment awarded  by  a  regimental  court-martial  should,  except 
in  the  case  of  mutiny  or  gross  insubordination,  on  the  line  of 
march  and  on  board  ships  not  in  commission  (§  268)  be 
put  in  execution  in  time  of  peace  without  the  leave  in 
writing  of  the  general  or  other  officer  commanding  the  dis- 
trict or  station  in  which  the  court  may  be  held.' 

316.  The  proceedings  of  every  regimental  court  martial 
are  to  be  correctly  entered  in  the  court  martial  book,  signed 
by  the  president,  and  countersigned  as  approved  by  the  com- 
manding officer  J  This  regulation  is  held  to  be  complied 
with  by  screwing  the  original  proceedings  into  the  court 
martial  book. 

317.  Regimental  courts  martial  are  sometimes  convened 
for  the  purpose  of  enquiry,  and  it  would  seem  that  the  pre- 


(7)  Mut.  Act,  Bcc.  22.  Art.  War, 
120. 

(8)  Mut.  Act,  sec  23.  Art  War, 
121. 

(9)  Mat  Act,  sec.  27.  Art.  War, 
131. 

(1)  Art.  War,  123. 

(2)  Art  War,  131. 

(3)  Art.  War,  82,  §  210. 

(4^  Art.  War,  131.  A  provision, 
which  contemplated  the  approval  of 
regimental  couna  martial  by  goyemors 
of  garrisons,  and  had  existed  in  the 
articles  of  war  for  a  scries  of  years. 


was  expunged  in  1846.  The  occa- 
sions, where  it  was  desirable  to  act 
upon  it,  were  indeed  seldom,  but  it 
enabled  the  commanding  officer  of  a 
regiment,  when  anything  of  a  personal 
nature  rendered  the  duty  of  confirma- 
tion by  him  a  delicate  or  unpleasant 
task,  to  refer  the  proceedings  to  the 
governor  for  approval 

(5)  Art.  War,  115. 

(6)  Mut  Act,  22, 11.    Art  War, 
120,  137. 

(7)  Queen's  Reg.  p.  366. 
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valence  of  such  custom,  to  the  frequent  exclusion  of  courts 
of  enquiry,  would  accord  more  with  the  intention  of  the  ar- 
ticles of  war ;  as  it  is  expressly  stated,  that  they  may  be  held 
to  enquire  into  such  disputes  as  may  come  before  them.®     In 
such  cases,  a  report  or  opinion  on  the  dispute,  or  criminal 
matter,  brought  before  the  court,  is  required ;  but  the  practice  are  no  loDser 
of  the  service  has  set  in  the  other  direction,  and  by  an  altera-  for  doing 
tion  in  the^articles  of  war  of  1 8  60  a  regimental  court  of  enquiry  complaint  or 
(§  340)  has  replaced  the  regimental  court  martial,  which 
for  more  than  a  century  and  a  half  had  been  the  established 
tribunal — in  the  words  now  expunged  from  the  thirteenth 
article ; — "  for  the  doing  justice  to  the  soldier  complaining." 


Detachment  Courts  Martial, 

318.  The   court  now  denominated   a  detachment  court  Detachment 
martial,  (from  the  temporary  suspension  of  which*  the  incon-  were  t«mpo- 

1  1         1    -I   i»  .  1  .         rarily  diacon- 

vemence  to  be  apprehended  from  its  permanent  abrogation  tinued. 
may  be  judged,)  had  formerly  been  termed  garrison,  district, 
line,  brigade,  detachment,  or  camp  court  martial ;  its  appel- 
lation varying  according  to  the  nature  of  the  command  of 
the  oflScer  convening  the  court, 

319.  The  composition  of  these  courts  is  now  prescribed  convention  of, 
by  the  mutiny  act  ;*  but  they  are  held  without  other  autho- 
rity than  the  articles  of  war,  by  order  of  the  senior  officer 

in  command  of  the  detachment,  district,  station,  garrison, 
barrack,  island  or  colony,  provided  he  be  not  under  the  rank 
of  captain ;  or,  in  case  of  embarkation  on  board  any  transport  limited  to 
ship,  convict  ship  or  merchant  vessel,  or  troop  ship  not  in  on  board  ship. 
commission  by  the  appointment  of  the  senior   on  board, 
whatever  be  his  rank.' 

320.  They  are  not  to  consist  of  less  ihsuLjive  officers,  who  Compomtion. 

(8)  Art  War,  116.     The  author  opinion  as  to  the  caase,  origin,  and 

was  a  member  of  a  garrison  court  circumstances  connected  with  the  affray 

martial,  held  at  Longhrea,  in  1807,  by  was  required. 

order  of  the  commander  of  the  forces         (1)   The  articles  of  war  bearing 

in  Ireland,  for  the  purpose  of  inyesti-  date  24th  March,  1829,  contained  no 

gating    the    circumstance  connected  provision  for  the  constitution  of   a 

with  an  affiray  which  had  occurred  court  martial  of  this  description  ;  the 

between  the  main  guard  and  some  of  omission  was  supplied  by  a  supple- 

the  inhabitants.  No  person  was  charged  mentary  article  in  the  November  fol- 

before  the  court,  but  the  evidence  re-  lowing, 
ceived  was  entirely  on  oath,  and  an         (2)  Mut  Act,  sec  la 
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Presideut. 


Jurisdiction. 


Confinnation. 


Jurifldiction 
and  procedure 
identical 
with  regimen- 
tal courts 
martial 


and  minutes 
of  proceedini^ 
preserved  in 
the  same 


may  belong  to  one  or  several  corps,  unless  it  be  found 
impracticable  to  assemble  that  number,  when  three  are 
sufficient.' 

321.  The  president  cannot  be  the  officer  ordering  the 
court  to  assemble,  nor  under  the  rank  of  captain,  except  on 
the  line  of  march  or  on  board  ship,  or  in  any  place  where  a 
captain  cannot  be  had.^ 

322.  They  enquire  into  such  disputes,  and  criminal 
matters,  as  may  come  before  them,  according  to  the  rules 
and  limitations  observed  by  regimental  courts  martial.^  The 
superior  officer  on  the  spot,  not  being  a  n\ember  of  the  court, 
has  authority  to  confirm  the  sentence  in  all  cases.^ 

323.  Except  that  a  detachment  court  martial  may  enter- 
tain charges  against  a  soldier  of  any  corps,  and  a  regimental 
court  martial  only  against  soldiers  of  the  particular  regiment 
in  which  the  court  is  formed,  the  jurisdiction  and  powers  of 
a  detachment  court  martial  are  precisely  identical  with  those 
of  the  re^mental  court  martial  which  has  been  treated  of  in 
the  former  part  of  this  chapter. 

324-29.  The  Queen's  regulations  require  that  the  pro- 
ceedings of  detachment  courts  martial  should  be  entered  in 
the  court  martial  book  in  the  same  manner  as  regimental 
courts  martial^ 


(8)  Art  War,  116. 

(4)  Art.  War,  117, 

(5)  Art.  War,  116. 

(6)  Art.  War,  131.  And  see  §  315. 
The  limitation  as  to  Uie  infliction  of 
corporal  punishment  docs  not  extend 


to  detachment  courts  martial  by  the 
expresa  terms  of  the  matiny  act  and 
articles  of  war,  bnt  is  manifestly  with- 
in the  intention  of  the  116th  article. 
(7)  Queens  Beg.  p.  391. 
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CHAPTER  IX. 

COURTS      OP      ENQUIRY. 

330.  Courts  of  enquiry  are,  either,  such  as  are  sanctioned  Recent 

by  the  recognized  custom  of  the  service ;  —  or  those  of  a  crooted^coulS 
more  definite  character,  and^  which  have  been  established,  for  other^tha^ 
the  most  part  very  recently,  by  the  express  provision  of  the  onoustom!!*  *" 
articles  of  war,  or  the  Queen's  regulations. 

331.  Courts  of  enquiry, — other  than  those  last  mentioned,  courts  of 
which  will   be  separately  noticed  hereafter,  (§  340)  — are  J5tut3'^°" 
appointed  by  warrant  directed  to  the  judge  advocate  general,  ^"^**™°'»®' 
under  the  sign  manual,  naming  the  officers  to  compose  the 

court,  and  authorizing  the  judge  advocate  to  summon  such 
officers  as  the  court  may  deem  expedient  for  the  investigation 
committed  to  it;*  or,  simply  by  order  from  the  sovereign;  i^  order  of 
the  commander  in  chief;  a  general,  or  other  officer  in  com-  OToTaSTp^or, 
mand  of  a  body  of  troops,  of  a  regiment,  or  even  of  a  SflS™"*"*"^' 
detachment.     Courts  of  enquiry  depend  on,  or  are  an  ema- 
nation from,  the  prerogative  of  the  crown,  as  ^^the  s6le 
supreme  government  and  command  of  all  forces,  both  by  sea  vn  rooo^ised 
and  land,  ever  was  and  is  the  undoubted  right  of  His  oourto,*"^ 
Majesty  and  his  royal  predecessors,  kings  and  queens  of 
England."  *    The  power  of  the  crown,  or  of  a  commander  of 
the  forces,  to  appoint  courts  of  enquiry,  and  the  right  to 
withhold  the  proceedings,  as  being  privileged  communica-  tnd  their 
tions,  when  required  to  be  produced  as  evidence  in  a  supreme  tobeprivUcgod 
court  of  law,  has  been  ascertained  by  a  decision'  of  the 
chief  justice  of  the  king's  bench,  which  was  confirmed  on 
appeal  to  the  exchequer  chamber. 

(I)    See   the  warrant  issaed   by  (2)  13  Car.  2,  c.  6. 

George   IL,  for  enquiring  into  the  (3)  In  1819.    Home  9.  Lord  F.  C. 

causes  of  the  failnre  of  the  Bochfort  Bentinck.     S  Bioderip  &  Bingham, 

expedition,  1757.— Tytler,  Appendix,  130. 
Na  UI. 
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§  332-334. 


'Whflom 
oommiMsion  is 
appointed,  the 
judge  Advocate 
general,  in 
certain  csases, 
nu»radn  ' 
oaths  to 
witnoBoes. 


Duties  unde- 
fined and  do- 
pcndent  on  the 
order  of  foima- 
tion; 


not  a  judicial 
body;  has  no 
power  to 
administer 
oaths; 


civil  witn(*ssos 
not  comiielled 
to  attencL 


Use  and 

application  of 
courts  of 
enquii7; 


332.  The  letters  patent  of  the  judge  advocate  general 
empower  him  '^  at  such  times  as  martial  law  shall  be  allowed 
to  be  exercised,"  and  also  his  "  sufficient  deputy  or  deputies  " 
(but  this  does  not  extend  to  officiating  judge  advocates, 
appointed  hj  officers  commanding  the  forces  abroad)  to 
administer  an  oath  to  witnesses  before  any  conunissioners 
appointed  to  examine  any  matter  concerning  any  military 
affairs  whatsoever.* 

333.  The  duties  of  courts  of  enquiry  are  undefined ;  they 
depend  on  the  instructions  which  the  authority  convening 
the  court  may  think  proper  to  give.  A  court  of  enquiry, 
deriving  its  power  from  the  express  authority  of  the  officer 
convening  it,  may  be  invested,  as  to  enquiry  and  the  exa- 
mination of  persons  who  may  be  called  before  it,  with  any 
authority,  not  exceeding  that  possessed  by  that  officer ;  and 
may  be  re-assembled  ^  often,  and  with  such  alteration  in 
its  composition,  as  he  may  direct. 

334.  A  court  of  enquiry  is  not,  in  any  light,  to  be  con- 
sidered as  a  judicial  body ;  nor  has  any  court  of  enquiry,  ex- 
cept that  to  record  the  illegal  absence  of  soldiers,  hereafter 
mentioned,  (§  437)  any  power  to  administer  an  oath,  nor  ia 
there  any  process  by  which,  in  this,  or  in  any  other  case,  to 
compel  the  attendance  of  witnesses  not  military.  And  even 
the  controlling  power  over  military  men,  which  compels 
their  attendance  before  courts  of  enquiry,  arises  from  the 
order  of  a  superior  officer,  and  not  from  any  authority, 
either  inherent  or  communicated,  which  courts  of  enquiry 
may  be  supposed  to  possess.  A  court  of  enquiry  is  rather  a 
council  than  a  court,  which  any  officer  in  command  may  take 
advantage  of,  to  assist  him  in  arriving  at  a  correct  conclusion 
on  any  subject,  on  which  it  may  be  expedient  for  him  to  be 
thoroughly  informed.  It  is  sometimes  employed  to  receive 
and  methodize  information  only ;  at  other  times,  to  give  an 
opinion  also  on  any  proposed  question,  or  as  to  the  origin  or 
cause  of  certain  existing  facts  or  circumstances.  The  trans- 
actions relating  to  an  armistice  and  conventions  ;^  the  causes 
leading  to  the  failure  of  an  expedition,  sometimes  with,  at 
other  times  without,  a  direct  allusion  to  the  commander  or 


(4)  Letters  patent.  Appendix  VIL 
As  to  administering  oaths,  see  14  & 
15  Vict.  c.  99,  B.  16. 


(5)  Court  of  enqairy  relative  to  the 
conventions  andannistioe  in  Fortogal, 
1808. 


prooeedings. 
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Other  ereneral  officer  employed,  have  been  submitted  to  the  whenu- 
mvestigation  of  a  court  of  enquiry,   a   strict  exammation  aacertainthe 
having  been  enjoined,  and  a  report  and  opinion   required.  tmL 
When  facts,  attaching  to  the  conduct  of  individuals,  are  sub- 
mitted to  the  investigation  of  courts  of  enquiry,  with  a  view 
to  ascertain  the  expediency  of  a  court  martial,  it  would  seem 
to  accord  with  ordinary  conceptions,  as  with  justice,  that  the 
opinion,  if  any  be  required,  should  be  confined  to  that  par- 
ticular point ;  especially  if  it  express  the  necessity  of  trial, 
since  the  information  may  be  ex  parte,  and  must,  from  its 
nature,  be  inconclusive. 

335.  Although  an  officer  cannot  refuse  to  obey  an  order  An  officer 
directing  him  to  appear  before  a  court  of  enquiry,  charged  to  to  attend  a  ^ 
enquire  into  his  conduct,  yet  he  may  object  to  take  any  quiiy.but"" 
part  in  the  proceedings,  and  has  a  right  to  decline  answering  toMwwer"^ 
any  questions  or  making  any  statement  which  may,  in  his  ttS^e  pvt'in^ 
opinion,  be  prejudicial  to  him  in  the  course  of  any  ulterior 
enquiry  into  the  affair.     This  is  most  clearly  laid  down  in 
the  general   order  promulgating  the  sentence   of  a  court 
martial  on  Assistant-surgeon  Walsh,  of  the  Royals,  who  was 
tried  in  1809,  on  six  charges,  and  most  honourably  acquitted 
of  each ;  the  third  being  for  disobedience  of  orders,  in  re- 
fusing to  attend  in  the  mess  room  of  the  Royals,  having  been 
ordered  to  do  so  by  his  commanding  officer,  for  the  purpose 
of  answering  to   a  charge   of  having  broken    his   arrest. 
"  With  regard  to  the  third  charge.  His  Majesty  was  pleased 
to  remark,  that  although  the  opinion  of  the  court  might  be 
acquiesced   in,  yet  it  appeared  that  the  prisoner  was  not 
free  from  all  imputation  of  blame,  for  the  conduct  upon 
which  that  charge  was  founded,  inasmuch  as  it  was  the  duty 
of  Assistant-surgeon  Walsh  to  have  obeyed  the  order  of  his 
superior  officer.  Colonel  Hay,  as  far  as  that  order  required 
his  attendance  before  the  court  of  enquiry,  as  the  compliance 
with  it  would  not  (as  the  prisoner  had  erroneously  conceived) 
have  precluded  him  from  the  right  of  declining  to  answer 
any  questions,  or  to  make  any  statement,  which  might,  in 
his  opinion,  have  proved  prejudicial  to  him  in  the  course  of 
any  ulterior  enquiry  into  his  conduct."  ^    It  is  a  characteristic 
of  all  British  jurisprudence,  that  the  accused  shall  be  pro- 

(6)  G.  0.  Horse  Guards,  3rd  July,  1809. 
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§  336-337. 


Right  of  M- 
cusediobo 
present  »t  a 
court  of  en- 
quiry; 


but  has  110    ' 
other  esta- 
blished claim. 


tected  from  answering  any  questions  which  may  tend   to 
criminate  himself.^ 

336.  Courts  of  enquiry,  as  a  general  rule,  sit  with  closed 
doors.  It  is  said  that  the  accused  has  no  positive  right  to  be 
present  at  an  investigation,  by  a  court  of  enquiry,  into  cir- 
cumstances affecting  his  character ;  yet  the  regret  of  a  court 
martial,  (embodied  in  their  judgment,)  that  the  prisoner  had 
not  been  present  and  heard  before  a  court  of  enquiry,  which 
had  been  ordered  to  investigate  the  circumstances  which  led 
to  the  charges  before  the  court  martial,  has  been  (as  part  of 
the  opinion)  approved  by  His  Majesty.*  The  accused, 
attending  the  investigation,  may  either  answer  any  questions 
put  to  him,  or  refuse  to  answer,  if  he  pleases ;  may  either 
avail  himself  of  the  opportunity  to  explain  any  particular 
act,  or  any  part  of  his  conduct,  on  which  an  imputation  pre- 
judicial to  him  may  have  arisen,  if  he  should  think  it  ex- 
pedient to  do  so,  after  being  cautioned  that  any  statement  he 
may  make  may  be  made  use  of  against  him ;  —  or  he  may 
reserve  his  defence  or  exculpation,  submitting  a  request  for 
trial  by  a  coiu*t  martial.  The  attendance  of  the  accused  can 
scarcely  fail  to  benefit  him  in  the  event  of  trial,  as  he  will 
have  ascertained,  to  a  considerable  extent,  the  substance  and 
nature  of  the  evidence  to  be  brought  against  him ;  and  any 
material  discrepancy  between  the  testimony  of  a  witness 
before  the  court  of  enquiry  and  court  martial  may  be 
employed  to  impeach  his  credibility. 

337.  The  accused  appearing  before  a  court  of  enquiry 
cannot  claim  permission  to  ask  any  questions,  nor  to  produce 
any  testimony ;  nor  has  he  any  right  to  insist  on  the  attend- 
ance of  counsel,  and  further  it  is  not  usual  to  permit  the 


(7)  The  aboTO  stands  as  in  earlier 
editions.  In  remarking  npon  a  later 
case,  where  the  matter  enquired  into 
was  such  as  to  subject  the  officer,  who 
was  imph'cated,  to  a  criminal  prosecu- 
tion, the  then  judge  advocate  general 
observed,  that  '*he  ought  to  add  that 
should  not  have  been  sub- 


jected to  an  examination  before  the 
court  of  enquiry  ;  so  far  from  it  that 
even  if  he  desired  he  should  have  been 
cautioned  that  what  he  then  said  might 
have  been  given  in  evidence*  against 
him,  which  cantion  should  have  been 
recorded  on  the  proceedings." 
(8)  G.  O.  No.  238. 


*  It  may  be  remarked  that  this 
refers  to  the  criminal  prosecution. 
See  hereafter  a  very  decided  opinion 
as  to  the  injustice  of  receiving  against 
a  prisoner  before   a   court   martial 


evidence  of  anything  said  or  urged 
in  the  course  of  the  proceedings  of  a 
court  of  enquiry: — Under  the  head 
''Admissions  before  courts  of  enquiry," 
§1012,  ^ 
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presence  of  a  professional  adviser  in  any  case  before  courts 
of  enquiry. 

338.  Courts  of  enquiry,  denying  their  existence  from  the  oompoBition 
will  of  a  superior,  and  not  being  regulated  by  any  statute,  eoq!^.  ^ 
or  any  order  of  the  sovereign,  excepting  that  which  may 

issue  on  a  particular  enquiry,  may  consist  of  any  number  of 
officers ;  three,  five,  or  even  two,  have  been  associated  on 
such  duty ;  the  rank  of  the  members  is  also  unfixed ;  it  is 
usually   equal,   or  superior,   to  that  of  the  officer  whose 
conduct  or  character  may  be  implicated  in  the  investigation. 
A  court  of  enquiry,  when  assembled  by  order  of  the  sovereign 
or  the  commander  in  chief,  has  been  sometimes  attended  by 
a  judge  advocate,  at  other  times  not.     It  may  be  either  open 
or  close,  depending  in  this,  as  in  every  particular  of  its  con- 
stitution, on  the  will  of  the  officer  convoking  it.     The  in- 
formations,  and,  when    required,  the  opinion  of  the  court  Prooeedingi 
collectively,  at  other  times  of  each  individual,  is  reduced  to  writing, 
writing.'     The  proceedings  are  forwarded  to  the  convening 
authority  by  the  president.     They  are  ordinarily  signed  by  ordinarily 
each  member  ;  yet  this,  as  other  forms  relating  to  courts  of  eSSk  member, 
enquiry,   is   unsettled;  the  proceedings   have   occasionally  JtSSxiaa, 
been  signed  by  the  senior  member,  as  president.     On  the 
court  of  enquiry  which  was  held  in  1832,  to  investigate  the 
case  of  Private  Somerville,  of  the  2nd  Dragoons,  the  pro- 
ceedings were  signed  by  each  member.      This  may  serve 
as  a  safe  precedent,  as  the  court  of  five  members  consisted 
of  three  general  officers,  one  colonel,  and  one  lieutenant- 
colonel,  and  was  attended  by  the  judge  advocate  general.' 

339.  It  has  been  laid  down,  as  upon  authority,'  that  ''  a  Appointment 
charge  cannot  be  sent  to  trial  which  has  retrospect  to  a  period  umitelaa  to 
of  more  than  three  years  (vide  mutiny  act,)  but  a  court  of 
enquiry  may  be  ordered  irfter  a  lapse  of  any  period.**    If 
this  opinion  had  been  to  the  effect  that  the  power  to  order  a 

(9)   See  court  of  enquiry  reUtiTe  nion  there  mar  haye  been  among  the 

to  the  eTacaation  of  Portngal,  1808  ;  members. ''—CAap.  xi.  18;  p.  101. 
a  member.  Lord  Moira,  on  this  occa-         (9)  James'  Tytler,  Adyertiaement, 

sion,  gaye  an  argnmentadye  and  de-  p.  xy.     It  does  not  appear  that  thia 

tailed  opinion.  was  an  opinion  giyen  by  Sir  Charles 

(I)  O.  O.  No.  508.     The  Qneen*s  Morgan,  but  rather  to  be  one  of  the 

regulations  for  the  nayal  aenrice  re-  sereral  cases  growing  out  of  the  de- 

qnirc  the  sentence  of  a  nayal  court  cisions  of  recent  courts  martial  which 

martial  to  be  signed  by  eyery  member  the  editor  (ses  his  Adyertisement,p.  ix.) 

of  the  court,  '*  by  way  of  attestation,  subjoined  to  Sir  C.  Morgan's  obsenra- 

notwitbstan'ling  any  difference  of  opi-  tions  on  the  first  edition  of  the  work. 


time. 
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court  of  enquiry,  after  the  lapse  of  the  period  defined  by  the 
mutiny  act,  was  confined  to  the  sovereign,  no  remark  would 
have  been  offered  on  the  subject  As  it  is  the  prerogative 
of  the  crown  to  dismiss  officers  from  the  service,  without 
affording  them  any  public  opportunity  of  justifying  their 
conduct,  it  must  undoubtedly,  in  some  sense,  be  considered 
a  mark  of  royal  favour,  that  an  officer  should  have  extended 
to  him  an  opportunity,  such  as  a  court  of  enquiry  may  yield, 
of  exculpating  himself  from  the  charges  brought  against  him, 
and  of  regaining  the  royal  confidence.  But  the  assmnption 
of  such  power  by  any  authority,  subordinate  to  the  crown, 
must  be  unjust  and  ^oppressive,  if  not  illegal.  The  main 
object  of  a  court  of  enquiry,  ordered  by  authority  less  than 
supreme,  is  to  enable  an  officer  in  conunand  to  arrive  at 
a  correct  conclusion,  as  to  the  necessity  of  convening  a  court 
martial.  Such  pretext  cannot  possibly,  under  any  circum- 
stances, exist  where  the  facts  to  be  enquired  into  are  of  a 
date  beyond  the  retrospection  of  a  court  martial.  This  the 
mutiny  act  limits  to  three  years,  except  in  cases  of  im- 
pediment to  trial,  and  then  to  two  years  after  the  im- 
pediment shall  have  ceased.  It  is  not  to  be  presumed  or 
imagined  that  any  motive,  but  the  honour  of  the  army  and 
the  benefit  of  the  service,  can  influence  the  crown  to  establish 
a  court  of  enquiry  under  any  circumstances,  or  after  any 
period ;  but  it  is  too  true,  that  other  motives  may  possibly 
actuate  commanding  officers,  who,  in  their  daily  intercourse 
with  the  world  at  large,  are  brought  in  contact,  and  by  the 
usages  of  society,  placed  on  a  footing  of  equality  with  the 
same  men,  whom,  on  points  of  duty  and  on  parade,  they  are 
called  on  to  command  and  to  control.  The  evidence,  or 
rather  information,  before  a  court  of  enquiry  may,  as  already 
observed,  be  entirely  ex  parte ;  at  all  events,  the  character 
of  an  officer  is  not  protected,  however  invidious  the  attack, 
by  the  solemnity  of  an  oath ;  nor  can  he,  under  any  circum- 
stances, after  the  time  limited  for  a  court  martial  by  the 
mutiny  act,  obtain  a  hearing  of  his  case  by  any  tribunal 
competent  to  decide  on  it.  Surely  then,  justice  forbids 
investigation  by  a  court  of  enquiry,  which  may  countenance 
malicious  accusations,  of  which  it  cannot  pave  the  way  for 
trial,  or  give  rise  to  and  foment  prejudices,  which  it  cannot 
allay;  and  particularly,  as  the  members  who  compose  the 
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court,  if  such  it  can  be  termed,  are  so  limited  in  number,  not 
subject  to  challenge,  and  irresponsible  to  any  superior  tribunal 
for  the  opinion  they  may  give. 


Courts  of  Enquiry  held  under  Articles  of  War, 

340.  The  thirteenth  article  of  war,  as  altered  in  1860,  has  Court  of  e». 
substituted  a  regimental  court  of  enquiry  for  the  regimental  ^  Suing 
court  martial,  which  until  then  had  been  held  for  the  purpose  com^^ftult  or° 
of  hearing  the  complaints,  and  redressing  the  wrongs  of  non-  hisp^o^  ^ 
commissioned  officers  and  soldiers  "  in  any  matter  respecting  ^  ^    °** 
their  pay  or  clothing  by  the  captain  or  other  officer  com- 
manding  the   troop  or  company."      It  must  however  be 
understood,  that  in  conformity  to  the  custom  of  the  service, 

the  soldier  ought  first  to  address  himself  to  his  captain  or  the 

officer  commanding  his  troop  or  company,  and  it  is  only  on 

not  receiving  at  his  hands  the  redress  to  which  he  may 

conceive  himself  entitled,  that  he  is  authorized  to  apply  to 

the  commanding  officer  of  the  regiment.     It  would  appear 

that  considerable  license  is  permitted  to  the  soldier,  as,  upon  who  is  protected 

his  representation,  the  commanding  officer  is   required  to  iS<hw«I°* 

summon  a  regimental  court  of  enquiry,  the  opinion  of  which 

he  can  obtain  without  the  risk  of  punishment. 

341.  It  is  evident,  from  the  wording  of  the  article,  that  ThewroiiK 
the  wrong  here  intended  must  resolve  itself  into  some  claim  Sawin^**^ 
not  admitted  by  the  officer,  or  some  charge  against  his  pay  £^^^2^^t 
objected  to  by  the  soldier.     It  would  not  be  competent  to  a  **'***™P*"y. 
regimental  court  of  enquiry,  thus  summoned,  to  enter  upon 

an  enquiry  as  to  a  charge  of  tyranny  and  oppression,  or  and  not  out 
ill-treatment,  brought  forward  against  the  captain  or  officer  enlarged^"' 
commanding  a  company,  and  arising  out  of  the  ordinary  M^ml^r  and 


connection  of  an  officer  and  a  soldier,  as  from  duty  in  the 
field  or  under  arms.  Such  complaints  must  be  preferred  in 
the  usual  course  to  superior  officers,  and,  in  their  discretion, 
are  referred  to  a  court,  convened  for  the  trial  of  the  accused, 
and  competent  to  award  punishment  on  conviction.  The 
regimental  court  of  enquiry  is  solely  for  the  purpose  of 
determining  whether  the  complaint,  as  to  the  matters  of 
account  contemplated  by  the  article,  is  just,  and  the  opinion 
must  be  confined  to  the  merits  of  the  complaint,  and  simply 
state  whether  or  not  it  be  well  founded,  and  to  what  extent 


soldier. 
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Either  party 
may  appeal 


to  a  general 
court  martial 
for  its  deter- 
mination, 
which 

1 ,  conflrma, 

2,  or  «lmply 
dismbuea  the 

S,  censurea  the 
appellant,  or 
4,  puniahea  him  i 


which  deter- 
mination must 
be  confirmed 
in  the  usual 
manner. 


Romarlnl^ 
court. 


Court  of 
cnquiiT  on 
caac  of  soldier 
maimed  or 
mutilated. 


342.  From  the  award  of  this  oourt  of  enquiry  either  party, 
the  soldier  alleging  or  the  officer  charged  with  doing  the 
wrong,  *^  may,  if  he  thinks  himself  still  aggrieved,  appeal  to 
a  general  court  martial,  and  such  court  shall  hear  and 
determine  the  merits  of  the  appeal,  and  after  determining 
the  same,  and  after  allowing  the  appellant  to  show  cause  to 
the  contrary  by  himself  and  by  witnesses,  if  any,  may  either 
confirm  the  appeal,  or  dismiss  it  without  more,  or  may,  if 
it  shall  think  fit,  pronounce  such  appeal  groundless  and 
vexatious,  and  may  thereupon  sentence  such  appellant  to 
such  punishment  as  a  general  court  martial  is  competent  to 
award," 

343.  The  proceedings  of  general  courts  martial  held  on 
appeal  from  a  regimental  court  of  enquiry  are  reported,  as  in 
other  cases,  to  the  officer  authorized  to  confirm  the  sentences 
of  general  courts  martial,  and  by  the  intention,  if  not  by  the 
terms,  of  the  oath  taken  by  the  members,  they  are  precluded 
from  divulging  the  determination  of  the  court,  until  it  has 
been  duly  approved. 

344.  When  the  court  decides  against  the  appellant,  it 
may '  add  that  the  appeal  did  not  appear  vexatious,  and  it 
would  seem  to  be  very  desirable  to  do  so  in  all  cases  of 
a  well-disposed  appellant,  '^  who  might  have  entertained  an 
honest  but  erroneous  impression  of  his  case." 

345.  The  eighty-sixth  article  of  war  directs  that  any 
soldier,  whether  on  or  off  duty,  who  shall  become  maimed, 
or  mutilated,  or  injured,  except  by  wounds  received  in  action, 
shall  be  forthwith  brought  before  a  court  of  enquiry.  The 
court  reports  their  opinion  whether  such  maiming  or  muti- 
lating or  injuring  was  occasioned  by  design,  and  if  the  court 
reports  that  the  maiming  or  mutilating  or  injuring  was  not 
occasioned  by  design,  the  soldier  is  not  liable  to  be  called 
to  account  in  respect  thereof.  If  the  court  reports  their 
opinion  that  such  maiming  or  mutilating  was  occasioned  by 


(3)  Opinion  of  a  general  oonrt 
martial  held  at  theCaBtle,  Cape  Town, 
23rd  Februaiy,  1831,  confirmed  by 
Lientenant-General  SirG.  LowrjCole, 
&c.,  &c  '*  The  conrt  having  maturely 
coDsidered  the  evidence  and  weighed 
the  circnmstances  bronght  before  it, 
is  of  opinion  that  the  charge  of  ten 
shillings  and  sixpence  has  been  jnstly 


debited  against  the  appellant,  Private 
Murdoch  Finlayson,  of  the  72nd  High- 
landers, and  does  therefore  con&in 
the  award  of  the  regimental  conrt 
martial,  held  on  the  16th  inst.,  though 
the  court,  in  passing  this  opinion,  ac- 
qnits  the  appellant  of  having  made  a 
vexations  appeal** 
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the  designed  and  wilful  act  of  such  soldier^  or  by  any  other 
person  at  his  instigation,  with  intent  on  the  part  of  such  soldier 
to  render  himself  unfit  for  the  service,  and  not  by  accident, 
in  that  case  the  article  requires  that  he  shall  be  forthwith 
put  upon  his  trial  before  a  general^  district^  or  garrison 
court  martial  on  a  charge  for  disgraceful  conduct. 

346.  The  proceedings  of  the  court  of  enquiry  and  of  the  Proee^ngs 
court  martial,  when  held,  are  transmitted  through  the  judge  with. 
advocate  general,  to  the  commander  in  chief,  and  afterwards 
by  the  secretary  for  war  to  the  conunissioners  of  Chelsea 
Ilospital,  in  order  that  they  may,  when  the  case  comes 
before  them,  have  the  best  means  of  arriving  at  a  just 
decision,  either  to  grant  or  withhold  a  pension. 

747.  The  hundred  and  seventieth  article  directs  that  if  Court  to 

reooftl  illesHl 

any  soldier  shall  have  been  illegally  absent  from  his  duty  for  sbnence. 
the  space  of  two  months^  a  court  of  enquiry  of  three  officers 
shall  forthwith  assemble,  and  empowers  them  to  examine  empowered  to 
witnesses   upon  oath  respecting  the  fact  of  such  absence.  ano^£ 
Having  received  proof  on  oath  of  the  fact,  they  declare  such 
absence  and  the  period  thereof,  and  the  officer  commanding 
the  corps  enters  a  record  of  such  absence,  and  of  the  de- 
claration of  the  court  of  enquiry  thereon,  in  the  regimental 
books.     If  such  soldier  should  not  afterwards  surrender  or  Record  haa 
be  apprehended,  the  record  has  the  legal  effect  of  a  con-  conviction  of 
viction  for  desertion:  —  and  if  the  soldier  should  surrender  certain casoii. 
or  be  apprehended  after  the  record  has  been  so  entered,  such  evidence  on 
record,  or  a  copy  thereof,  purporting  to  bear  the  signature  dwertion. 
of  the  officer  having  the  custody  of  the  regimental  books, 
shall,  on  the  trial  of  such  soldier  on  a  charge  for  desertion, 
be  admissible  in  evidence  of  the  facts  therein  recorded  (§  177) ; 
and  on  proof  of  the  identity  of  the  prisoner  with  the  soldier 
therein  mentioned,  he  may  be  found  guilty  of  desertion. 

348-9.  The  Queen's  regulations,^  as  revised  in  1859,  direct  court  or  en- 
that  with  a  view  to  prevent  any  officer  ^  who  may  have  been  turned  priMnerB 
taken  prisoner  by  his  own  neglect,  or  any  other  unofficer-  ^  ^*^* 
like  conduct,  frt)m  obtaining  any  advantages  of  promotion    ' 
after  his  exchange  or  release,  a  court  of  enquiry  is,  as  soon 

(4)  Qaeen'fl  Reg.,  p.  76.  Article  of  War,  dae  enqniiy  is  made 

(5)  Id  the  case  of  a  soldier,  as  re-     bj  a  coart  martial  upon  liis  rejoining 
quired  bj  the  eighth  section  of  the     tbeserrice. 

Arm  J  Sendee  Act,  and  bj  the  174th 
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88  possible,  to  be  assembled  by  order  of  the  general  officer 
commanding  the  forces,  to  investigate  the  circumstances 
under  which  he  was  taken ;  and,  having  sifted  tiie  facts  as  far 
afl  may  be  in  then:  power,  they  are  to  state  their  opinion 
whether  his  capture  is  to  be  attributed  to  the  chance  of  war 
to  which  he  was  exposed,  or  whether  it  occurred  from  any 
unofficer-like  conduct  on  his  part  The  president  and 
members  of  the  court  are  to  make  a  prescribed  declaration 
previously  to  commencing  the  proceedings.  The  proceed- 
ings of  the  court  are  to  be  transmitted  by  the  general  officer 
in  command  of  the  forces  to  the  military  secretary. 
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CHAPTER   X. 

PROCEEDINGS  ON   COMMISSION  OF    OFFENCES^   SUMMARY 
DISPOSAL  OF   COMPLAINTS. 

350.  The  Beventeenth  article   makes  provision  for  the  9r^5^j^**"® 
apprehension  of  officers  and  soldiers  accused  of  capital  and  jMttoenoT^^ 
other  crimes  punishable  by  law.     This  is  enforced  by  the  vith. 
himdredth  article  of  war  against  refusing  assistance  to  the 

civil  magistrate,  and  by  the  seventy-sixth  section  of  the 
mutiny  act  as  to  the  **  punishment  of  officers  obstructing 
civil  justice  "  on  application  being  duly  made  to  them. 

35 1.  The  eighteenth  article  of  war  directs  that  "  whenever  Airert  and 

,  ,  ,  ,  ,  oonflnement. 

any  officer  or  soldier  shall  commit  a  crime  deserving  punish- 
ment,  he  shall,  by  his  commanding  officer,  be  put  in  arrest, 
if  an  officer ;  or,  if  a  soldier,  be  confined  until  he  shall  be 
either  tried  by  a  court  martial,  or  shall  be  lawfully  discharged 
by  a  proper  authority ;  and  no  officer  or  soldier,  who  shall 
be  put  in  arrest  or  confinement,  shall  continue  in  such  arrest 
or  confinement  more  than  eight  days,  or  imtil  such  time  as  a  Time  umited. 
court  martial  can  be  convenientiy  assembled.^'  This  pro- 
vision is  farther  enforced  by  the  seventy-eighth  article, 
which  renders  an  officer  liable  to  cashiering  who,  '^  shall  Penalty  on 
unnecessarily  detain  any  prisoner  in  confinement  without  prolonging  i^ 
bringing  him  to  trial."  The  effi^t  of  this  article  may  be 
ascertained  by  considering  the  proof  which  may  be  necessary 
to  maintain  a  charge  under  it:  it  would  be  sufficient  to  prove 
that  tiie  prisoner  had  been  confined  for  a  period  exceeding 
eight  days  when  a  court  martial  might  have  been  conveniently 
assembled,  without  adverting  to  the  culpability  of  the  in- 
dividual confined ;  but,  if  a  charge  were  grounded  on  it,  for 
detaining  a  prisoner  in  confinement  for  any  time  less  than 
eight  days,  it  must  be  proved  that  the  offence  imputed  to 
the  prisoner  was  of  a  nature  not  admitting  or  justifying  a 
trial,  or  that  the  commanding  officer  was  aware  of  his  in- 

K  2 


officer. 
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maybe  pro-         nocence^  and,  therefore  f  the  detention  unjust.    A  commanding 

reflection.^*"*^*  oflScer  may  act  for  the  advantage  of  the  service,  for  the 
furtherance  of  discipline,  and  with  lenity  towards  a  priaoner 
guilty  of  a  military  offence,  by  keeping  him  for  a  time "  in 
suspense  as  to  the  ultimate  steps  to  be  taken  respecting  him, 
and  finally,  by  deciding  on  his  release  without  trial  The 
articles  of  war  appear  to  provide  for  such  cases,  by  the  per- 
mitting, to  the  extent  of  eight  days,  a  confinement  at  the 
discretion  of  commanding  officers. 

ARBxsTofui  352.   An  officer  is  put  in  arrest  either  directly  by  the 

officer  who  orders  it ;  or  more  generally  by  the  ministration 
of  a  staff  officer,  —  an  officer  of  the  general  staff  when  the 
arrest  is  directed  by  a  superior  officer  and  not  through  the 
channel  of  the  commanding  officer ;  —  by  the  adjutant  or  a 
field  officer  of  the  regiment,  when  ordered  by  the  com- 
manding officer ;  arrests  have  occasionally  been  imposed  by 
the  intervention  of  the  provost  marshal,  and,  more  rarely, 
notified  even  in  public  orders. 

Foruofimpoe-  353.  On  being  placed  in  arrest,  an  officer  resigns  his 
sword  to  the  person  imposing  it ;  if  this  form  be  sometimes 
omitted,  it  is  considered,  nevertheless,  to  have  taken  place, 
and  hence  the  custom  that  an  officer  in  arrest  does  not  wear 
a  sword. 

i>egree«  of  354^  An  officcr  in  arrest  is  to  all  intents  and  purposes  a 

prisoner,  but  the  arrest  may  be  either  close  ;  or  at  large,  if 
extended  by  the  express  permission  of  the  authority  who  may 
order  it.  The  Queen's  regulations  on  their  last  issue  enforced 
the  established  custom  of  the  service  in  tlie  following 
terms :  "  An  officer  in  close  arrest  is  not  allowed  to  leave 
his  quarters  or  tent.  If  he  be  in  arrest  at  large,  he  may 
be  permitted  by  superior  authority  to  take  exercise  within 
defined  limits,  viz,  not  beyond  the  barracks,  or,  if  in  camp, 
not  beyond  the  Quarter  Guard,  and  then  only  at  stated 
periods ;  but  he  cannot  dine  at  his  own,  or  any  other  mess, 
nor  is  he  to  appear  at  any  place  of  amusement  or  public 
resort,  and  is  on  no  pretext  to  quit  his  room,  or  tent,  dressed 
otherwise  than  in  uniform,  without  his  sash  and  sword."  * 

(1)  In  the  case  of  soldiers^  they  are  nnless  it  be  preparatorj  to  a  coart 

not  to  be  kept  in  confiDement  for  a  martial.^Qaeen*s  Reg.  p.  122. 
longer  period  than  forty-eight  hours,         (2)  Queen's  Reg  p.  221.     Circular, 

without  having  their  cases  disposed  of,  Horse  Guards,  I9th  Sept.  1859. 


log. 


arrest; 
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355.  Officers  in  arrest  are  ordinarily  considered  on  parole,  on  parole, 
but  when  accused  of  having  broken  their  arrest,  or  of  any 
heinpus  offence,  the  penalty  of  which  might  induce  a  desire 

to  escape  from  justice,  they  have  been  placed  in  custody  of 

the  provost  marshal,  or  in  charge  of  a  sentry.     An  officer, 

by  being  placed  in  charge  of  a   provost  mai*shal,   or  by 

having  a  guard  placed  over  his  quarters,  is  not  thereby  freed  ®J2JJ'*?"*'* 

from  the  responsibility  of  arrest, '  nor  can  an  officer  com-  gu*rd. 

manding   such  guard  permit  the  officer   in  his  charge  to 

leave  his  place  of  confinement  under  the  impression  that 

the   security   of  his   prisoner    is   all   that   is    required  of 

him.* 

356.  A  court  martial  has  no  control  over  the  nature  of  Court  martuti 

.  t  X      r  •  J.  J      i_  •  -I    cannot  control 

the  arrest  of  a  prisoner,  except  as  regards  his  personal  tiien»tunof. 
freedom  in  court;  they  cannot,  even  with  a  view  to  facilitate 
his  defence,  interfere  to  cause  a  close  arrest  to  be  enlarged. 
The  officer  in  command  is  alone  responsible  for  the  dis- 
charge of  this  duty,  and  an  officer  has  been  justified  by  His 
Majesty,  in  refusing  to  accede  to  the  suggestion  of  a  court 
martial  to  grant  a  prisoner  such  indulgence  as  might  facili- 
tate the  examination  of  witnesses,  and  thereby  enable  him 
enter  earlier  on  his  defence.^ 

357.  A  senior  officer  is  liable  to  arrest  by  his  junior,  not  ABenioroffleer 
only  in  cases  of  quarrels,  frays  and  disorders,^  which  case  is  liahio  to  amn^ 
specially  provided  for  by  the  articles  of  war,  but  for  any         '  ^^^' 
glaring  impropriety,  as  drunkenness  on   parade,   which  is 

most  clearly  evinced  by  the  order  on  the  promulgation  of  a 
court  martial  held  for  the  trial  of  Brevet  Lieutenant-colonel 
Alexander  Hog,  major  in  the  55th  regiment  of  foot,^  "  for 
being  drunk  on  duty  when  under  arms  inspecting  the  guards 
and  picquet  of  the  55th  regiment  of  foot,  at  Plymouth,  on 
or  about  the  9th  of  October,  1819."  The  court  after  the 
finding  and  sentence,  whereby  Lieutenant-colonel  Hog  was 
found  guilty,  and  sentenced  to  be  cashiered,  proceeds,  "  The 

(3)  Art  War,  73.  Williams  was  cashiered,  for  that  he, 

(4)  G.    O.   Siept.    13ih,    1831,  hj  when  commanding  a  gnard  oyer  a 
Lord  Dalhonsie,  when  commander  in  prisoner  committed  to  his  charge,  did 
chief  in  India,  on  the  promulgation  allow  sach  prisoner  (Licnt  Kaylor,) 
and    remission    of    the    sentence    of  to  leare  his  place  of  confinement, 
courts  martial  on  Lientenants  Naj-         (5)  G.  O.  Na  234. 

lor  and  Williams,  of  the  8th  N.  L         (6)  Art.  War,  15,  44« 
Lieutenant  Naylor  was  cashiered  for         (7)  G.  O.  No.  453. 
l)^aking  his  arrest;  and  Lieutenant 
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but  previous 
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court  conceives  that  it  would  be  a  dereliction  of  duty,  were 
it  to  pass  unnoticed  so  extraordinary  and  (as  far  as  the  ex- 
perience of  the  court  extends}  unprecedented  an  occurrence, 
as  that  of  a  commanding  officer  being  put  under  arrest,  while 
in  the  actual  command  of  a  regimental  parade,  by  a  junior 
officer  of  the  corps.  In  making  this  observation,  the  court 
does  not  presiune  to  take  upon  itself  the  authority  of  com- 
menting upon  so  delicate  and  highly  important  a  point  of 
military  discipline,  further  than  to  remark,  that  the  circum- 
stances detailed  in  evidence  upon  the  proceedings  of  the 
court,  were  not,  in  their  nature,  of  that  imperious  urgency, 
as  to  have  called  for  the  immediate  adoption  of  so  very 
strong  a  measure.  And  further,  that  it  does  not  appear 
to  the  court  that  Captain  EUigood,  or  the  officers  who  were 
called  upon  by  Captain  Nicholson  to  consult  upon  the  subject, 
were  actuated  by  any  spirit  of  insubordination,  private  pique, 
or  malice,  towards  Lieutenant-colonel  Hog;  but  were  in- 
fluenced in  their  conduct  by  feelings  of  zeal  for  His  Majesty's 
service,  and  the  immediate  honour  of  the  regiment."  His 
Royal  Highness  was  pleased  to  confirm  the  finding  and 
sentence,  but  permitted  Lieutenant-colonel  Hog  to  receive  the 
regulated  value  of  his  commission,  and  was  further  pleased 
to  command  it  to  be  signified,  "  that  though  the  observations 
of  the  court  upon  the  nature  of  Lieutenant-colonel  Hog's 
arrest  are  no  doubt  founded  upon  the  best  motives,  yet  it 
is  impossible  to  let  them  go  forth  to  the  army  without  ex- 
plaining that  the  court  are  in  error  when  they  suppose  that 
circumstances  may  not  occur,  even  upon  a  parade,  to  justify 
a  junior  officer  in  taking  upon  himself  the  strong  responsi- 
bility of  placing  his  commander  in  arrest :  such  a  measure 
must  alone  rest  upon  the  responsibility  of  the  officer  who 
adopts  it,  and  there  are  cases  wherein  the  discipline  and 
welfare  of  the  service  require  that  it  should  be  assumed. 
In  the  present  instance,  the  sentence  of  the  court  appears  to 
afibrd  a  Aill  justification  of  Captain  Elligood's  conduct  in  the 
placing  of  Lieutenant-colonel  Hog  in  arrest ;  though  it  would 
have  been  more  regular,  if  that  officer  had  continued  to  rest 
upon  his  own  responsibility,  without  calling  a  meeting  of  his 
brother  officers  to  support  it  by  their  opinion." 

358.  Private  soldiers  are  confined  in  charge  of  a  guard  or 
sentry :  non-commissioned  officers  are  in  no  case  to  be  sent 
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to  the  guard  room  and  mixed  with  the  priyates  during  con- 
finement, but  to  be  considered  as  placed  under  arrest.® 

359.  Prisoners  are  not  to  be  kept  in  irons  previous  to  Monnottobe 
trial :  this  measure  was  at  one  time  frequently,  though  never  J  mltter  cS"**  *" 
universally,  resorted  to  in  the  army,  in  cases  of  men  charged  [SSan^^ 
with  the  more  heinous  ofiences,  but  it  ought  to  be  avoided, 

as,  unless  necessary  for  the  safe  custody  or  to  prevent  the 
violence  of  a  prisoner,  it  is  in  the  nature  of  a  punishment  on 
a  man,  whom  the  law  at  such  times  mercifully  presumes  to 
be  innocent 

360.  The  nineteenth  article  prescribes,  *  that  no  officer  officer  on  guard 
commanding  a  guard,  or  provost  marshal,  shall  refuse  to  mkr^^to 
receive  or  keep  any  prisoner  committed  to  his  charge  by  bom'tos^  " 
any   officer   or  non-commissioned  officer   belonging  to  the 

forces;  and  that  such  officer  shall,  at  the  same  time,  or 
without  unnecessary  delay,  deliver  an  account,  in  writing, 
signed  by  himself,  of  the  crime  with  which  the  said  prisoner 
is  charged.     It  is  obvious  that  this  article  does  not  extend  if  subject  to  tho 
to  the   custody  of  prisoners  who   are  not  subject  to   the  whether  churned 
articles,  but  Lord  Campbell,  then  chief  justice  of  the  court  miiiuryoffeocet. 
of  Queen's  Bench,  in  giving  judgment  in  the  case  of  Wolton 
V,  (Major)    GaviUy  in   which   the   majority   of  the  judges 
concurred,  stated  his  opinion,  that  the  article  '^  embraced 
both  civil  and  military   offences.     The  18  th,"  now  seven- 
teenth, "article  applied  to  civil  crimes,  and  the  19th,"  now 
eighteenth,  "  to  military  offences,  but  the  20th,"  now  nine- 
teenth, "  applied  to  both  classes  of  offences,   the    word 
*  crime '  being  used."  * 

361.  The  provisions  in  this  article  arefiirther  enforced  by  officer  oonflninR 
the  seventy-sixth  and  seventy-seventh  articles.  The  seventy-  JJwritien  crime" 
seventh  declares  the  penalties  to  which  the  conmiander  of  a 

guard  is  liable  for  releasing  a  prisoner  without  authority,  or 
suffering  him  to  escape.     The  seventy-sixth  article  guards  The  oommander 
against  the  undue  confinement  of  soldiers,  by  requiring  a  reix^  prSonorj. 
written  report  to  be  made  of  the  prisoner's  name  and  crime, 
within  twenty-four  hours  after  his  commitment  (or,  if  the 

(8)  Queen's  Reg.  p.  124.   A  general  offence,  thej  shall  not  be  restored  to 

order  of  the  7th  Janj.  1862  directs  him,  except  by  an  order  of  the  officer 

**  that  when  a  non-commissioned  officer  commanding  his  coropanjr,  or  other 

or  soldier  has  been  deprived  of  his  superior  officer.**— G.  0.  802. 

arms,  either  prior  to  investigation  or  (9)  Sittings  in  Banco,  15  Nov.  1850. 
whilst  undergoing  punishment  for  an 
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guard  should  be  relieved  prior  to  the  expiradon  of  twenty- 
four  hours,  immediately  on  the  relieving  of  the  guard)  to  the 
authority  competent  to  direct  what  steps  may  be  necessary 
thereon;  that  is,  to  the  officer  commanding  the  garrison, 
if  a  garrison  guard  ;  or  to  the  officer  commanding  the 
regiment,  if  a  regimental  guard. 
ThewMitofa  362.  It  may   be  observed,   that  the   nineteenth   article 

SiS^fjImfity  enjoins  a  duty,  not  only  on  the  officer  commanding  a  guard, 
pr^e]^^  °'  or  the  provost  marshal,  but  also  on  the  officer  conmaitting  a 
prisoner  to  their  custody.  In  the  first  place,  a  refusal 
to  receive  a  prisoner  is  provided  for;  in  the  second,  the 
officer  is  required  to  deliver  in  an  account,  in  writing,  of  the 
crime  with  which  the  prisoner  is  charged.  It  is  imagined  that 
the  parts  of  the  article,  or  rather  the  obligations  created  by  it, 
are  distinct.  Omitting  to  deliver  in  a  crime^  as  it  is  usually 
termed,  will  not  justify  the  rejection,  much  less  the  release, 
of  a  prisoner,  or  exempt  the  commander  of  the  guard  from 
liability  to  the  penalties  attaching  to  an  infraction  of  the 
seventy-third  article ;  though  such  an  idea  has  prevailed  in 
the  army  to  some  extent.  It  is  possible  that  an  officer  com- 
mitting a  prisoner  to  custody,  may  have  grounds  whereon 
to  justify  or  extenuate  the  omission  of  the  duty  attaching  to 
the  act  of  committal.  It  is  sufficient  for  the  conunander  of 
the  guard,  that  the  prisoner  is  amenable  to  military  law,  and 
that  the  person  confining  him  is  known  and  responsible,  the 
immediate  presence  of  an  officer  confining  a  prisoner  may  be 
required  elsewhere,  and  circumstances  may  not  admit  of 
delay.  Indeed,  numerous  inconveniences,  and  such  as  will 
readily  present  themselves  to  the  imagination  of  every 
military  man,  must  arise  to  the  service,  if  the  reception  of  a 
prisoner  invariably  depended  on  the  delivery,  in  writing,  of 
an  account  of  his  offence.  The  case  perhaps  is  different, 
and  the  same  reasoning  may  not  apply,  as  to  retaining  a 
prisoner,  without  a  crime,  more  than  twenty-four  hours,  or 
beyond  the  time  when  the  report  of  the  guard  may  be 
delivered,  or  forwarded,  to  a  superior  officer,  and  the 
prisoner  turned  over  to  a  relieving  guard ;  and  yet  the  com- 
mander of  a  guard,  instead  of  taking  upon  him  the  responsi- 
bility of  the  release  of  a  prisoner,  would  act  more  prudently 
and  more  in  unison  with  the  custom  of  the  service,  if  he 
were  specially  to  report  the  name  of  the  prisoner,  together 
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with  that  of  the  officer  or  non-commissioned  officer  who 
confined  him,  stating  that  no  crime  has  been  received.  It 
would  then  become  the  duty  of  the  superior  officer  to  call  on 
the  committing  officer  for  explanation ;  —  to  order  the  release 
of  the  prisoner;— or  to  take  such  steps  as  may  appear 
expedient. 

363.  Breaking  arrest,  in  an  officer,  is  punished,  on  con-  Breaking  ureet, 
viction,  by  cashiering  peremptorily.     Breaking  confinement,    ^  ^ 

in  a  soldier,  is  punishable  at  the  discretion  of  the  court 
before  which  the  offence  may  be  tried.  ^ 

364.  Besides  the  ordinary  modes  of  securing  offenders  The  mutiny  act 
against  military  discipline,  the  mutiny  act  ^  provides  for  the  apprehension  of 
apprehension  by  the  civil  power  of  persons  suspected  to  be  ' 
deserters,   and  for  the   after-disposal,  in  civil  or  military 

custody,  as  may  be  expedient,  of  any  person,  whether  officer* 
or  soldier,  whom  the  justice  may  have  reasonable  grounds 
for  believing  to  be  a  ^'deserter."  It  also  enacts,  that  when- 
ever troops  are  called  out  in  aid  of  the  civil  power,  or  are 
stationed  in  billets,  or  are  on  tiie  line  of  march,  that  the  and  confinement 
commanding  officer  may  require,  by  a  written  order  to  that  ofaoidien^when 
effect,  the  governor  or  keeper  of  any  prison,  lock-up  house, 
or  other  place  of  confinement,  to  receive  into  his  custody 
any  soldier  for  a  period  not  exceeding  seven  days.* 

365.  All  complaints  should  be  immediately  investigated  The  case  of  pri- 
by  competent  authority.     The   idea   of   trial  by   a  court  oStendenmust 
martial  being  abandoned,  commanding  officers  are  restricted  ^thinu  deii^.^ 
from  keeping  a  soldier  in  confinement  for  a  longer  period 

than  forty-eight  hours ;  •  and,  in  accordance  with  the  spirit  of 
the  order  which  enforces  this  limitation,  it  is  incumbent  on 
commanding  officers,  generally  speaking,  to  determine  within 
that  period  as  to  the  measures  to  be  taken  with  an  offender, 
that  is,  whetiier  he  shall  be  brought  to  a  court  martial,  or 
dealt  with  in  their  discretion. 

(1)  Art  War,  73.  the  same  month,  was  discharged,  he- 

(2)  Mut  Act,  sec.  S4.  cause  it  was  objected  he  was  not  within 
(.3)  In  the  mutiny  act  of  1847  and     the  22nd  section  (corresponding  to  the 

subsequent  jears  "  deserter  "  has  re-  present  thirty-fourth),  which  specified 

placed  **  soldier.**    Captain  Archibald  **  soldier. "—3  Q.  B.  lUporU,  pp.  825 

Douglas,  49 lb  Madras  Native  Infantry,  — 83 1. 

was  committed  as  a  deserter  on  the  (4)  Mut  Act  b^c.  30. 

4th  Nov.,  1842,  and,  being  brought  up  (5)  Queen's  Beg.  p.  122.    See  also 

by  writ  of  Haheaa  Corpvs  before  the  §  351. 

court  of  Queen's  Bench  on  the  14th  of 
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Cue  of  a  soldier, 
how  disposed  of 
without  trial : 


except  in  ( 
where  pay  may 
be  interfered 
with: 


in  the  case  of  a 
summary  order 
to  make  pecuni- 
ary reparation 
for  roiiiconduct 
inbillttsj 


or  of  a  soldier, 
objecting  to 
summary  awards 
under  the 
articles  of  war. 


An  ofBoer,  if 
released  from 
arrest,  has 
necessarily  no 
right  to  insist 
ou  trial. 


366.  The  Airther  proceedings  in  those  cases,  which  are 
reserved  for  a  court  martial,  are  discussed  in  the  subsequent 
chapter.  When  the  commanding  officer  has  not  any  intention 
of  bringing  an  offender  to  a  court  martial,  he  may  order  such 
of  the  minor  punishments  mentioned  in  the  Queen's  Regula- 
tions as  he  may  think  fit.  They  point  out  with  regard  to 
this,  that  it  would  be  inconsistent  with  subordination  that  he 
should  admit  of  the  right  of  option  or  appeal,  except  where 
the  soldier  has  a  right  to  demand  a  court  martial,  instead  of 
submitting  to  a  forfeiture  of  his  pay,  although  he  may,  if 
he  think  proper,  vindicate  the  justice  of  his  first  order  by 
resorting  to  the  alternative  of  a  court  martial.* 

367.  The  only  exception  to  this  regulation,  which,  as  a 
general  rule,  is  most  essential  to  the  maintenance  of  discipline 
and  upholding  the  authority  of  the  commanding  officer,  arises 
from  a  general  principle  of  not  touching  the  soldier's  pay 
without  giving  him  an  appeal  to  a  court  martial,  in  which 
those  who  have  had  to  do  with  soldiers,  and  know  their 
feeling  on  this  point,  will  not  fail  to  recognize  a  wise  and 
practical  discrimination  on  the  part  of  the  authorities.  The 
eighth  article  of  war,  which  requires  that  a  commanding 
officer,  upon  proof  of  the  misconduct  of  any  officer  or  soldier 
in  billets,  should  cause  reparation  to  be  made  either  by  bringing 
the  offender  to  a  court  martial  or  stopping  half  his  pay,  until 
reparation  be  made,  provides  that  *'  if  the  officer  or  soldier 
shall  protest  against  such  summary  proceeding  of  his  com- 
manding officer,  the  matter  shall  be  enquired  into,  and,  if 
necessary,  tried  before  a  competent  court  martial."  The 
fifty-fifth  article  of  war  provides  that  a  soldier  "  ordered  by  his 
commanding  officer  to  suffer  imprisonment"  (necessarily 
entailing  a  forfeiture  of  pay  during  its  continuance)  *^  or  depri- 
vation of  pay,  shall,  if  he  so  request,  have  a  right  to  be  tried 
by  a  court  martial  for  his  offence,  instead  of  submitting  to 
such  imprisonment  or  deprivation."  ^ 

368.  The  Queen's  regulations  point  out,  that  "  an  officer 
who  may  be  placed  in  arrest,  has  no  right  to  demand  a  court 
martial  upon   himself,  or  to  persist  in  considering  himself 


(6)  Qaeen*B  Reg.  p.  122. 

(7)  The  rerifled  good  condact  re- 
gulationa,  War  Office,  10th  Sept.  1860, 
do  not  give  an  appeal  to  the  soldier 


denying  the  commiBsion  of  an  offence, 
the  panishment  for  which,  other  than 
imprisonment  or  deprivation  of  paj, 
constitotea  him  a  regimental  defaalter. 
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under  the  restraint  of  such  arrest^  or  to  refuse  to  return  to 
the  exercise  of  his  duty,  after  he  shall  have  been  released  bj 
proper  authority."  They  fiirther  declare :  "  It  by  no  means 
follows  that  an  officer,  considering  himself  to  have  been 
wrongftilly  put  in  arrest,  or  otherwise  aggrieved,  is  without 
remedy ;  a  complaint  is  afterwards  open  to  him,  if  preferred 
in  a  proper  manner,  for  which  provision  is  made  by  an 
article  of  war."  ^     The  terms  of  this  resculation  are  extracted  unienachaiKe 

h^  been 

from  an  order  of  His  Royal  Highness  the  Duke  of  York,  preferred, 
dated  Ist  February,  1804,  in  which  it  is  also  stated,  that  an 
officer  cannot  insist  upon  a  trial,  "  unless  a  charge  is  pre- 
ferred against  him."     The  authority  competent  to  direct  the  Who  may 
release  of  an  officer  must  be  the  officer  who  imposed  the  arreet. 
arrest,  or  the  superior  to  whom  it  may  have  been  officially 
reported.     It  is  imagined,  that  an  officer  could  not,  under 
any  circumstances,  persist  in  considering  himself  under  the 
restraint  of  an  arrest,  when  released  therefrom  by  the  supe- 
rior officer  who  imposed  it ;  nor  could  he  decline  to  return 
to  the  exercise  of  his  duty ;  but  he  may  remonstrate,  and 
the  custom  of  the  service,  supported  as  it  is  by  the  above 
quoted  order  of  his  late  Royal  Highness  the  ever  to  be 
lamented  Duke  of  York,  would  certainly  justify  the  suppo- 
sition that  charges  having  been  exhibited  agunst  an  officer,  he 
could  not,  on  representation  to  the  proper  authority,  be 
refused  a  trial  by  a  court  martial,  or  such  an  explanation  as 
might  be  satisfactory  to  his  feelings.     A  trial  imder  these  improper  to 
circumstances  would  be  an  obvious  exception  to  the  rule  prev^usiy 
ordinarily  acted  on,  that  courts  martial  may  not  enter  upon  •unmuuriiy. 
charges  which  have  been  extra-judicially  disposed  of  already.* 

369.  The  twelfth  article  of  war,  quoted  above,  runs  thus :  Jj^JJ!^' 
'^  If  an  officer  shall  think  himself  wronged  by  his  commanding 
officer,  and  shall,  upon  due  application  made  to  him,  not  of  u  officer. 
receive  the  redress  to  which  he  may  consider  himself  to  be 
entitled,  he  may  complain  to  the  general  commanding  in 
chief  of  our  forces,  in  order  to  obtain  justice,  who  is  hereby 
required  to  examine  into  such  complaint;  and,  either  by 
himself,  or  by  our  secretary  at  war,  to  make  his  report  to  us 
thereupon,  in  order  to  receive  our  Airther  directions."  The 
words  **  not  receive  the  redress  to  which  he  may  consider  him-- 

(8)  Qoeen's  Reg.  220. 

(9)  See  hereafter,  case  of  Captain  HaUidaj,  §  562. 
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§  370-371. 


Superior  offioer 
has  no  positive 
power  to  dispose 
of  complaint. 

Redress  of 
wrongs, 

of  an  officer. 


Channel  to  he 
ohscrvedin 
preferring  a 
complaint. 


self  to  be  entitledy^  have  superseded  those  "ie  refused  to  he 
redressed;^  the  alteration  removes  the  possibility  of  doubt, 
as  to  the  right  accorded  to  an  officer  of  complaining  to  the 
general  commanding  in  chief,  on  not  receiving  satisfactory 
redress.  Before  this  emendation  of  the  article,  it  was  con- 
ceived that  a  neglect  of  an  application  for  redress  amounted 
to  a  virtual  refusal,  but  the  degree  of  neglect  justifying  a 
direct  address  to  the  general  in  command  being  undefined, 
an  officer  seeking  redress  was  exposed  to  the  inconvenience 
which  might  arise  from  a  difference  of  opinion  on  the 
subject. 

370.  It  appears  that  the  general  officer  commanding  in 
chief  has  no  power  authoritatively  to  dispose  of  the  com- 
plaint of  an  officer  who  may  think  himself  wronged  by  a 
commanding  officer,  but  is  required  to  examine  into  such 
complaint,  and  to  make  his  report,  either  directly  or  through 
the  secretary  for  war,  to  the  Queen.  Successive  sovereigns, 
thus  reserving  to  themselves  the  right  of  judging  on  such 
questions  as  may  affect  the  feelings  of  their  officers,  have 
secured  to  them  that  consideration  to  which  as  the  bearers 
of  their  commission,  they  are  entitled,  and  have  fostered  that 
refined  and  gentlemanlike  feeling  for  which,  amongst  the 
armies  of  Europe,  they  are  so  distinguished.  It  is  not,  how- 
ever, to  be  imagined  that  a  general  officer  is  required,  under  all 
circumstances,  and  without  expressing  his  view  of  the  case,  to 
convey  to  the  throne  the  complaints  of  an  officer  against  his 
superior ;  even  the  expression  of  an  opinion,  by  the  inter- 
mediate general  officer,  after  due  enquiry,  is,  in  most  cases, 
sufficient  to  render  such  proceeding  unnecessary.  The  case 
must  be  peculiar  which  would  exempt  an  officer  from  the 
imputation  of  pertinacity,  on  persisting  in  the  furtherance  of 
an  appeal  in  opposition  or  disregard  to  the  opinion  of  the 
conmiander  in  chief.  The  consciousness  in  an  officer,  that 
he  possesses  the  right  of  requiring  his  complaint  to  be  laid 
at  the  foot  of  the  throne,  may  of  itself  tend  to  mollify  his 
real  or  imaginary  wrongs,  and  render  him  satisfied  with 
minor  redress  or  explanation. 

371.  It  is  the  custom  of  the  service  to  forward  every 
complaint  through  the  officer  commanding  the  regiment ;  nor 
would  an  officer  be  justified  in  deviating  from  this  course, 
unless  the  commanding  officer  should  refuse,  or  unreasonably 
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delay,  to  forward  it.  An  officer,  on  addressing  himself 
directly  to  the  general  in  command,  should  apprize  his  com- 
manding officer  of  the  same,  and  must  obviously  observe  in 
the  channel  of  approach  to  the  commander  in  chief  each 
gradation  which  may  lead  to  him,  as  the  general  of  brigade 
or  division. 

372-9.  The  redress  of  wrongs  in  a  soldier,  arising  out  of  Bfidreasof 
the  relative  connection  between  a  soldier  and  the  command-  ofaaoiW. 
ing  officer  of  his  company,  is  noticed  when  speaking  of 
regimental  courts  of  enquiry  (§  340).  The  mode  of  pre- 
ferring a  complaint  is  well  set  forth  in  the  form  of  a  soldier's 
personal  account  book,  which  was  first  issued  by  Lord 
Hardinge,  when  secretary  at  war.  It  can  never  be  too 
strongly  inculcated,  that  individual  complaints  only,  in  the  Prewrfbed  mode 
army,  are  admissible ;  that  the  combined  complaint  of  several  oompiiant. 
must  be  considered  factious,  and  is,  in  its  nature,  mutinous : 
that  no  complaint  can  be  legitimately  preferred  to  a  superior 
officer,  without  observing  ihe  regular  channel  of  access  to 
him ;  and  that  if  the  person  against  whom  the  complaint  is, 
be  a  link  in  the  chain  of  approach  to  the  higher  authority, 
he  is  equally  to  be  resorted  to  as  the  channel  of  communica- 
tion. If  he  refuse,  or  unnecessarily  delay,  to  forward  the 
complaint,  or  to  repair  the  injury  satisfactorily,  the  more 
direct  path  is  open  to  the  complainant ;  but  he  would  act 
prudently,  and  do  well,  to  make  the  intermediate  authority 
acquainted  with  the  adopted  measure.  There  are  periodical  Sjf  p****?  ** 
exceptions  to  this  long  established  channel  for  the  redress  of  inspection. 
wrongs  of  non-conmiissioned  officers  and  soldiers ;  it  arises 
from  the  question  which  general  officers  are  required,  on 
their  half-yearly  inspections,  to  put  to  regiments,  as  to 
whether  there  are  any  complaints.  It  would,  however, 
appear  better  to  accord  with  the  original  intention  of  this 
question,  if  the  complaints  thus  brought  to  the  notice  of  the 
supreme  authority  were  confined  to  any  claims  which  soldiers 
may  have  to  make,  rather  than  to  extend  it  to  wrongs  of  a 
personal  nature.  It  may  be  argued,  and  fairly  too,  that  a 
soldier  has  no  wrong  to  redress  until  he  has  sought  satisfac- 
tion in  the  prescribed  channel;  still  it  must  be  admitted, 
that  this  is  not  the  ordinary  interpretation  placed  on  the 
order ;  it  is  usually  received  in  the  most  unrestricted  sense, 
and  held  to  refer  both  to  accounts  and  discipline;  and  it 
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appears  moet  desirable  on  every  account  that  there  should 
be  no  restriction  on  the  exercise  of  this  privilege^  rarely 
exercised  indeed^  but  still  most  highly  prized  by  the  soldiers, 
except  in  the  case  of  an  attempt  to  abuse  it,  by  making  it  a 
pretext  for  insubordinate  language  or  the  vehicle  for  personal 
slander. 
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CHAPTER  XI. 

PRELIMINABIES   TO   TRIAL   BY   COURTS   MARTIAL. 

380.  Courts  martial  are  decided  upon  by  superior  au-  gteiwtoiw 
thority^  or  where  a  complaint  against  an  officer  or  soldier  is  ^^uSres^a 
not  summarily  disposed  of,  commanding  officers  of  regiments  *^"^  TBoarOBX, 
or  detachments  submit  an  application  to  the  superior  officer, 

or,  in  the  case  of  a  soldier,  of  their  own  authority,  assemble 
regimental  or  detachment  courts  martial,  when  the  offence  is  regimonui. 
within  the  cognizance  of  this  description  of  court,  and  does 
not  appear  to  require  more  serious  notice.    An  article  of  war  district, 
(§  265)  prohibits  their  giving  in  vague  and  indefinite  charges  orgcncraL 
against  a  soldier,  and  thus  trying  grave  offences  before  a  court 
of  inferior  jurisdiction,  and  commissioned  officers  can  in  no  The  charspn 
case  be  tried  by  any  minor  court  martial.     In  the  case  of  an  ^^fi^te, 
offence,  cognizable,  either  by  a  general  court  martial,  or  by 
a  district  or  garrison  court  martial,  except  in  the  special 
cases  where  a  detachment   general  court  martial  may  be 
assembled  beyond  the  seas,  the  authorities,  specially  em- 
powered to  convene  these  courts  martial  respectively,  can 
alone  assemble  a  court  for  the  trial  of  an  offender,  or,  in  the 
exercise  of  their  own  discretion,  give  permission  (§  263-8) 
for  his  being  tried  by  rf  district  or  garrison  court  martial,  miwt  be  inveati- 
or  by  a  regimental  court  martial,  as  the  case  may  be,  which  ^ntooun!™" 
permission  is  laid  on  the  table  of  the  court  as  their  authority 
for  entertaining  the  charge. 

381.  Commanding   officers    should    be  guided    in    their 
decision  as  to  the  necessity  of  bringing  a  soldier  to  a  court  not  preferred 
martial,  by  the  character  of  the  individual,  his  conduct,  the  """  ^* 
nature  and  degree  of  the  offence,  its  prevalence  at  the  time, 

and  also  by  the  probability  of  conviction :  and  moreover  the 
Duke  of  Wellington,  then  commander-in-chief,  expressly 
enjoined  "  that  when  commanding  officers  may  think  it  neces- 
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PBELIMINABIES  It)  TKIAL,  BY  COUBTS  MABTIAL.      §  382-385. 


and  not  include 
ofTenoes  which 
might  have  been 
disposed  of 
summarilj. 


Charges  must 


be  neither 
groundless. 


nordehyred. 


The  superior 
officer  has  a 
discretionaiy 
power, 

except  in  the 
case  of  a  soldier, 
becoming  muti- 
lated with  intent 
to  unfit  himself 
for  the  service. 


Circurastanops 
investigated  by 
superior 
authority. 


before  court 
martial  oniered. 


saiy  to  bring  officers  and  soldiers  to  a  court  martial  on  charges 
of  a  serious  nature^  they  should  as  much  as  possible  avoid 
including  in  them  any  offence  which  the  commanding  officer 
would  in  the  ordinary  exercise  of  his  discretion,  punish  on 
his  own  authority  without  the  intervention  of  a  court 
martial."' 

382.  In  preferring  charges  it  must  ever  be  right  to 
consider  that  ''  to  prefer  accusations  which  cannot  be  main- 
tained, at  the  same  time  that  the  practice  is  highly  incon- 
venient and  injurious  to  the  service,  reflects  much  disgrace 
upon  those  who  bring  them  forward.*^'  It  is  equally  to  be 
observed,  that  an  officer  has  failed  in  his  most  essential  duty 
to  the  service,  by  delaying  to  bring  forward  charges,  and 
that  permitting  charges  to  lie  dormant,  justifies  the  impres- 
sion that  the  prosecutor  is  not  actuated  by  public  motives 
alone,  in  their  institution*' 

383.  The  only  case,  in  which  under  the  existing  articles 
of  war  no  discretionary  power  is  lodged  in  the  officer,  whose 
duty  it  is  to  order  a  court  martial,  is  when  a  soldier,  whether 
on  or  off  duty,  has  become  maimed,  mutilated,  or  injured 
except  by  wounds  received  in  action,  and  the  court  of 
enquiry,  before  which  he  has  been  brought,  report  their 
opinion  that  this  was  occasioned  with  intent,  on  his  part,  to 
render  him  unfit  for  the  service,  the  eighty-sixth  article  then 
peremptorily  directing  that  he  **  shall  be  forthwith  put  upon 
his  trial  before  a  general,  district,  garrison  court  martial  on 
a  charge  for  disgraceful  conduct.** 

384.  All  charges  preferred  against  an  officer  or  soldier,  and 
the  circumstances  on  which  the  charges  are  founded,  are  to 
be  previously  examined  by  superior  authority*  in  order 
to  its  being  ascertained  that  they  are  such  as  should  be 
submitted  to  the  cognizance  of  a  court  martial  and  that 
there  is  sufficient  evidence  to  substantiate  them.* 

385.  It  is  not  to  be  supposed  that  the  crime  given  in 
when  soldiers  are  confined,  or  charges  against  officers,  drawn 


(1)  Horse  Guards,  23rd  April,  1S47. 

(2)  G.  O.  Horse  Guards,  7th  May, 
1801. 

(3)  G.    O.    Horse    Gaards,    12th 
March,  1813. 

(4)  See    special    prorision    as    to 


schnolmasteni,  §  63,  note. 

(6)  Queen's  Reg.  p.  222.  A 
printed  form  is  established  for  applica- 
tions for  general,  district,  or  garrison 

courts  martial  on  soldiers W.   O. 

Form,  733. 
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up  by  those  who  may  prefer  them,  are  to  go  in  that  state  to  uidtheohaiges 
trial ;  but  they  may  be  framed  and  altered  in  such  way  as  en^  their 
the  officer,  who  is  to  order  the  trial,  may  think  best,  both  in  pro^to^be  ^ 
regard  to  the  substance  and  in  other  respects.®  ^^^ 


Framing  the  Charges. 

386.  The  judge  advocate  general  on  the  trial  of  Colonel 
Quentin   very   clearly  pointed   out    the   general  principle  Gcnena 
which  is  applicable  to  this  subject:  "  It  is  well  known  by  obMrvedin 
everybody,   that  in  the  case  of  charges  brought   before  a  charsei. 
court  martial,  they  are  not  bound  to  the  technical  formalities 

which  prevail  in  other  courts  of  law;  but  there  is  this 
essential  principle  in  every  charge,  before  any  court  that  can 
exist  in  the  dvilized  world,  that  the  charge  should  be  suffi- 
ciently specific  to  enable  the  person  to  know  what  he  is 
to  answer,  and  to  enable  the  court  to  know  what  they 
are  called  to  enquire  into."  ^  Some  few  observations,  there- 
fore, as  to  framing  of  charges,  may  not  be  misplaced ;  for 
though  it  is  neither  necessary,  nor  even  desirable,  to  copy 
from  the  technical  formality  of  courts  of  law,  yet,  where 
the  observance  of  certain  rules  is  essential  to  enable  a 
prisoner  to  grapple  with  the  charge,  they  become  inse- 
parable from  justice,  and  ou^ht  on  no  account  to  be  dis- 
regarded. 

387.  It  is  required  that  ^^  in  framing  charges,  the  utmost  chaimmmt  be 
care  is  to  be  taken  to  render  them  specific,  in  names,  dates,  ■p*'*"*^ 

and  places ;  in  charges  against  non-commissioned  officers  or 
soldiers,  the  prisoner's  regimental  number  is  to  be  inserted,  if  soldier, 
but  all  non-essential  minutise  are  to  be  avoided ;  the  precise  menttobe 

added  • 

hour  of  the  commission  of  an  ofience  is  not  to  be  inserted  in  aud  otW 
the  charge,  unless  it  be  in  the  essence  of  the  offence  itself,  required  i^ 
or  be  necessary  to  the  prisoner  for  his  defence,  —  as,  for 
instance,  in  a  charge  "  for  being  drunk  on  sentry,"  or,  "  for 
being  asleep  on,"  or  "  for  quitting  his  post."  Charges  for 
absence  without  leave  are  to  be  worded,  "  for  being  absent 
without  leave  from  his  commanding  officer."*  In  those 
cases  where  the  prisoner  may  be  placed  under  stoppages 

(6)  Sir  Charles  Morgan.     James's         (1)  Queen's  Beg.  p.  222.     See  Cir- 
Tjtler,  AdTertisement,  p.  xir.  cnlar,  Horse  Gaards,  26th  May,  1855  \ 

(7)  Printed  trial,  p.  81.  and  Art.  War,  54. 

L 
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CHABGE8  MUST  B£  8PECIFIC. 


§  888-890. 


NAMSSof 

prisoner; 


ifmiMtated,do 
not  give  rise  to  a 
dilatory  ple«, 


ito 


(§  689)  the  amount  of  the  loes,  destmction,  damage,  or 
expense,  which  it  is  proposed  to  recover,  should  be  stated  in 
the  charge,  except  where  the  offender  has  to  make  good  the 
loss  or  damage  of  arms,  clothing,  or  articles  of  his  kit,  when 
it  is  sufficient  to  specify  the  articles  in  the  charge. 

388.  Names  of  prisoners  should  be  at  full  length  and  the 
regiment,  or  staff  employ  or  department  correctly  stated.' 

389.  Pleas  in  abatement  were  never  of  any  avail  with 
courts  martial  for  purposes  of  delay :  it  was  always  in  the 
power  of  the  court  to  permit  the  prosecutor  to  amend  the 
charge,  according  to  what  the  prisoner  might  aver  to  be  his 
true  name,  or  addition.  This  custom  corresponds  to  the  rule 
of  criminal  courts  under  a  provision  by  an  act  of  parliament' 
**  that  no  indictment  shall  be  abated  by  reason  of  any 
dilatory  plea  or  misnomer,  or  of  want  of  addition,  or  of 
wrong  addition  of  the  party  offering  such  plea,  if  the  court 
shall  be  satisfied  by  affidavit,  or  otherwise  of  the  truth  of 
such  plea ;  but  in  such  case,  the  court  shall  forthwith  cause 
the  indictment,  or  information,  to  be  amended  according  to 
the  truth,  and  shall  call  upon  such  party  to  plead  thereto, 
and  shall  proceed  as  if  no  such  dilatory  plea  had  been 
pleaded." 

Prisoner  may  be  390.  In  Corroboration  of  this  custom,  attributed  to  courts 
martial,  the  following  opinion  of  judge  advocate  general.  Sir 
Robert  Grant,  may  be  quoted :  "  Where  the  identity  of  a 
prisoner  fully  and  indisputably  appears,  it  is  quite  immaterial 
whether  he  is  tried  by  his  real  name  or  by  a  fictitious  name, 
or  by  both  names  under  an  alias.  If  the  circumstances  of 
his  having  been  known  by  different  names  have  arisen  fix)m 
mere  mistake  or  from  accident,  yet  the  law  will  not  permit 
such  mistakes  or  accidents  to  defeat  the  ends  of  justice. 
But  if  he  has  designedly  assumed  a  false  name  for  a  sinister 
purpose,  then  the  maxim  appUes,  that  no  man,  whether  in  a 


nMTl 
nuer 


(2)  No  part  of  an  indictment,  ex- 
cept  where  a  fae^simUe  ia  set  out,  can 
be  in  figorea:  thia  rule  haa  been  ro- 
commended  to  be  obaenred  in  framing 
charge!!,  and  to  the  extent  of  dates 
being  in  worda,  not  figurea,  haa,  at 
different  timea,  been  enforced  by 
atanding  orders  in  local  commands, — 
but  there  is  no  general  regulation  of 
the  kind, — on  the  contrary,  the  forma 
of   chargea    promulgated    by    Horse 


Gnarda'  circulars  specify  the  dates  in 
figures:  e,g.  the  circular  mem.  Horse 
Guards,  31  at  Dec.  1851. 

Iq  writing  the  aentence,  it  is  cus- 
tomary to  employ  words  at  length  for 
the  number  of  days'  impriaonment,year8 
of  penal  servitude,  &c,  and  it  is  very 
usual  to  add  figurea,  in  parentheses,  or 
in  the  margin. 

(3)  7  Geo.  4,  c  84,  8.  19.  See 
§846. 


Mapcnon 
unknown. 
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crimlxud  proceeding  or  elsewhere,  shall  be  allowed  to  avail 

himself  of  his  own  wrong."    Before  civil  courts,  if  the  name  or  anriMiier 

of  the  prisoner  is  unknown  and  he  refuse  to  disclose  it,  he  uimigned 

may  be  indicted  as  a  person  whose  name  is  unknown,  if  his 

identity  be  fully  ascertained.^     This  rule  may  be  applicable 

by  courts  martial  abroad,  or  in  the  event  of  the  proclamation 

of  martial  law. 

391.  Where  offences  are  oonmiitted  against  or  in  respect  Namei^^enon 
of  an  individual,  the  same  care  must  be  observed  in  stating  whom  the 
the  name,  if  the  person  be  known.     If  the  person  is  not  mitted. 
known,  it  must  be  so  stated.     It  is  no  objection  that  the 

name  is  not  the  real  name,  if  it  be  that  by  which  the  person 
is  usually  known,  or  that  it  is  a  name  of  office  or  other  de- 
scriptive appellation,  instead  of  the  proper  name.' 

392.  Property  stolen  out  of  the  possession  of  a  person  to  propertj stolen 
whom  it  had  been  entrusted  may  be  described  as  stolen  from  ^^^SlwStVf^ 
that  person ;  just  as  at  common  law  property  may  be  laid  to  ^*^°  •  ^"^'^^ 
be  the  goods  and  chattels  either  of  the  real  owner  or  of  the 
person  to  whom  they  had  been  entrusted.  This  rule  is 
oflen  applicable  by  courts  martial,  as  in  the  case  of  money 
stolen  from  a  pay  master  or  pay  serjeant,  and  in  many  other 
instances  which  it  is  unnecessary  to  particularize. 

393.  It  is  a  rule  at  common  law  that  property  belonging  Puiyii^ured 
to  a  body  of  persons  cannot  be  laid  in  an  indictment  as  the  described  Iv 
property  of  that  body,  unless  it  be  incorporated,  but  the  ooi^mon 
name  of  one  at  least  of  those  must  be  mentioned,  who  con-  ^^    ^ 
stitute  the  body,  as  in  the  case  of  partners,  trustees,  or  joint 
stock  companies.     No  rule  of  this  kind  is  regarded  by  courts 
martial ;  and,  it  may  be  observed  that,  '^  stealing  the  property 
of  a  military  or  regimental  mess  or  band "  are  offences  ex- 
pressly mentioned  in  the  articles  of  war. 

394.  The  precise  hour,  as  directed  by  the  regulation  Datu. 
above  quoted,  (§  387)  should  be  inserted  in  the  *  chaise  only 
where  it  is  the  essence  of  the  offence ;  but  charges  should 
always  set  forth  the  day  or  days  of  the  month  and  year  on 
which  (or  between  whidb,  if  the  offences  were  of  a  continuous 
character)  the  offences  were  committed.     Or  if  the  offence 

(4)  CsrringtoD,  on  Ctiminal  Law,  the  offence  to  have  been  committed 
p.  S4.  '  in  the  night/  withoat  mentioning  the 

(5)  See  §  1166.  hour,  seems  to  be  snAScient.*' — Arch- 

(6)  In  burglary,  for  example,  **  it  is  hold's  Criminal  Cases,  41. 
naoal  to  state  the  boor,  bot  aUeging 

1.2 
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FRAMIKG  THE  GHABGE8. 


§  895-897. 


OluuPKM  mut 
be  clear  and 
■implo; 


the  nme  act 
notcharfccd 
under  two 
oounta. 


norachargie 
arising  out  of 
one  transaction 
unnecessarily 
split  and 
expanded. 


were  one  of  omission,  and  the  offence  consisted  in  omitting 
to  do  an  act  at  a  particular  time  or  place,  then  the  charge 
should  state  that  it  was  not  done  at  that  time  and  place. 
If  the  offence  be  done  in  the  night,  before  midnight,  it  is 
understood  to  be  done  in  the  day  before ;  and  if  it  happen 
after  midnight,  then  in  the  day  after.  At  or  about  a  certain 
hour,  and  on  or  about  are  frequently  used ;  but  no  precise 
length  of  time  is  comprised  in  these  terms.  A  degree  of 
latitude  depending  on  the  nature  of  the  offence  is,  in  certain 
cases,^  necessarily  allowed,  without  reference  to  the  use  or 
omission  of  any  modifying  words,  and  particularly  where  the 
time  of  committing  the  act  charged  is  not  the  essence  of  the 
offence,  and  there  is  no  question  as  to  the  time  limited  (§  52) 
for  preferring  the  charge. 

395.  ^^  Charges  should  not  be  split  and  expanded,  and  the 
same  act  should  not  be  charged  under  two  coimts,  the  object 
being  to  render  charges  before  courts  martial,  clear  and 
simple,  comprehensible  alike  by  the  court  and  prisoner, 
without  legal  assistance  to  explain  terms  and  technicalities.'' 

396.  At  common  law  it  is  not  unusual  to  insert  two  or 
more  counts  in  an  indictment  describing  the  same  trans- 
action in  different  ways,  but  there  is  no  occasion  to  resort 
to  this  practice  in  framing  charges  before  courts  martial,  as, 
if  the  evidence  does  not  support  the  more  grave  part  of  a 
charge,  a  court  martial  may  convict  an  offender  in  any  degree 
in  which  he  may  have  been  proved  guilty. 

397.  Neither  ought  more  charges  to  be  preferred  against 
a  prisoner  than  will  bring  the  act  or  acts  of  misconduct, 
about  to  be  tried,  clearly  under  the  review  of  the  court 
martial :  as  for  example,  a  soldier  absent  at  tattoo  roU-call, 
and  then  resisting  tiie  picquet  sent  in  search  of  him,  and 
striking  the  corporal,  where  the  violence  to  tiie  superior 
officer  in  the  execution  of  his  office  (an  offence  reserved  for  a 
general  court  martial)  is  tiie  chief  subject  for  consideration, 
need  not  to  be  tried  on  two  charges ; —  Jirsty  For  absence 
without  leave  from  tattoo  and  not  returning  imtil  brought 
back,  &c. :  and  secondly ^  For  insubordinate  conduct  in  re- 
sisting the  regimental  picquet  and  striking  the  corporal  in 
charge  of  it; — but  might  preferably  Tbe  arraigned  on  one 


(7)  See  §  850-54  as  to  Special  Finding. 
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charge.  For  insubordinate  conduct  in  resisting  the  regi-  i^  the  addition 
mental  picquet  sent  in  search  of  him  afler  tattoo  beating,  and  minor  ^  ^ 
striking  the  corporal,  his  superior  officer,  in  the  execution  of  '"* 

his  office.  *'  The  absence  without  leave  (out  of  which  the 
violence  originated)  might,"  as  was  remarked  bj  his  grace 
the  late  Duke  of  Wellington  on  a  case  of  this  nature,  which 
came  imder  his  notice  in  a  return  of  courts  martial,  ''  have 
properly  merged  in  the  graver  offence,"  and  in  that  shape 
have  come  under  the  cognizance  of  the  general  court  martial 
—  or  of  a  minor  court,  if  specially  authorized  in  the  par-* 
ticular  case.  * 

7q8.  The  Duke  upon  another  occasion,  where  an  officer,  wWch  might. 

,.,  ,  i-i  1  t^  .  iutheeventof 

havmg  been  brought  to  trial  upon  charge  of  "  appearing  at  m  Mquittai 
mess  in  a  state  of  intoxication and  also  improperly  g»reoffonoe, 

/•,.,  i#>i«  \  •  unalrly  subject 

dressed,  was  found  guilty  only  of  *  having  appeared  impro-  the  prisoner  to 
perly  dressed,'  observed  upon  the  *' loose  manner "  in  which  *?i^2rt*  ^ **** 
the  charges  were  drawn  up,  the  commanding  officer  having 
included  in  "  a  very  grave  charge,  an  irregularity,  which  it 
was  within  his  own  legitimate  authority  to  have  punished 
by  rebuke  and  admonition  without  resorting  to  a  court 
martial  at  all." 

•200.  To  prevent  the  injurious  effects  which  result  from  Principle 

1  \»  ^,  y  ..11  1  laid  down 

such  cases  his  grace  '^  expressly  enjomed  that  where  com-  by  the  Duke  of 

manding  officers  may  think  it  necessary  to  bring  officers 

and  soldiers  to  a  court  martial  on  charge  of  a  serious  nature, 

they  should  as  much  as  possible  avoid  including  in  them  any  that  minor 

offence  which  the  commanding  officer  would  in  the  ordinary  are  not  to  be 

/•    t  •       j»  j^  •  V  1-  xi       •/     includedina 

exercise    of  his  discretion  punish   on    his   own   authority  gnvechurga 
without  the  intervention  of  a  court  martial." 

400.  The   Queen's  regulations    also  lay   down   that  "a  simple  act  of 
simple  act  of  drunkenness  is  not  to  form  a  separate  charge,  n^subjet^or 
unless  the  previous  repetition  of  the  offence  bring  it  within 

the  category  of  habitual  drunkenness."*  , 

401.  The  practice  of  courts  martial  differs  in  another  nitttnet 
respect  from  diat  of  civil  courts,  inasmuch  as  a  prisoner  may  the^e  time 
be  placed  on  his  trial,  at  the  same  time,  for  several  offences  included  in  one 
of  distinct  natures.     It  is  however  desirable  that  distinct  ^^'^^ 
transactions  should  be  specified  as  distinct  instances  or  in 
separate  charges,  and  not  blended  in  the  same  charge.     But . 

(8)  Queen's  Beg.  p.  222. 
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§  402-404. 


Oflbnden 
maybe 
chunsed 
ooUectively. 


Offence  need 
not  bo  ohwrHod 
in  breech  of 
particular 
article  of  war. 


but  as  de- 
scribed in  the 
charge,  must 
be  oogniiable 
by  some. 


thiB  custom  of  joiniiig  several  offences  does  not  extend  to  the 
joinder  of  military  and  civil  offences,  in  those  cases  where 
the  criminal  law  is  dispensed  by  a  general  court  martial,  in 
default  of  a  court  of  civil  judicature ;  not  only  do  the 
punishments  differ  in  kind,  but  the  sentence,  for  offences  of 
these  two  classes,  is  carried  into  execution  under  different 
regulations. 

402.  Before  a  court  martial,  as  in  a  court  of  civil  judi- 
cature, several  offenders  who  commit  an  offence  in  concert,' 
may  be  tried  either  ^  jointly  or  separately.  Thus  for  mutiny, 
sedition,  riot,  destruction  or  injury  of  property,  and  offences 
of  a  similar  type,  two  or  more  prisoners  may  be  joined  in  one 
charge  (the  offences  arising  out  of  the  same  act,  design,  or 
omission)  and,  having  been  severally  arrwgned,  may  be  tried 
together  by  the  same  court  martial.  It  may  be  added  that 
the  finding  and  sentence  on  each  prisoner  ought  to  be 
separate  and  complete ;  and,  in  cases  of  joint  damage,  the 
amount  of  stoppages  to  make  it  good,  should  be  distributed 
among  the  offenders  according  to  the  part,  which  in  the 
view  of  the  court,  each  prisoner  may  have  taken  in  the 
transaction. 

403.  It  was  at  one  time  usual  to  state  that  the  crime 
charged  was  *  in  breach  of  the  articles  of  war,'  or  in  breach 
of  some  particular  article ;  but  the  practice  has  of  late  years 
become  obsolete,  though  the  words  **  which  being  in  breach  of 
the  articles  of  war "  are  still  very  generally  introduced  in 
the  wording  of  the  sentence. 

404.  As  a  general  rule  *  it  is  desirable  to  follow  the 
wording  of  the  article,  but  it  is  not  necessary  that  a  charge 
should  be  couched  in  the  terms  of  any  appropriate  article 
of  war,  unless  it  be  desired  to  induce  the  special  punishment 
declared  by  such  article.  It  is,  however,  necessary  that  the 
crime,  as  laid,  should  be  clearly  cognizable  under  some  or 
other  of  the  articles  of  war,  provision  of  the  mutiny  act,  or 
other  statute  referring  to  the  jurisdiction  of  courts  martial ; 
and  no  court  martial  ought  to  proceed  to  trial  until  they 


(9)  It  was  pointed  oat  by  a  late 
judge  adTocate  general  that  dmnken- 
ness,  simple  desertion  or  absence  with- 
out leave,  &c.,  ought  not  to  be  charged 
as  joint  offences. 

(1)  For  the  conne  to  be  pnrtned  bj 


a  prisoner,  desirous  of  the  eridence  of 
a  prisoner  implicated  in  the  same 
charge  with  himself,  see  §  918-9. 

(2)  See  (§  387)  an  exception  as  to 
**  absence  without  leave." 
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have  satisfied  themselves  of  their  competence  to  entertain 
the  charge. 

405.  It  has  just  been  remarked,  that  it  is  not  necessary  a  Article  or 
eharge  should  be  couched  in  the  terms  of  any  particular  followed,  to  in- 
article  of  war,   unless  it  be  desired  to  induce  the  special  punLhment. 
punishment  declared  by  such  article ;    when  however  diis  is 

the  case,  it  is  irregular  not  to  follow  the  article,  and  it  is 
indispensably  necessary  that  the  charge  should  set  forth  in 
some  shape  or  another  not  merely  the  acts  done  or  omitted  to 
be  done,  but  also  every  &ct  and  circumstance,  which  it  is 
necessary  to  prove,  in  order  to  convict  of  the  offence. 

406.  This  principle  may  perhaps  be  best  illustrated  by  Chnofoiferiiig 
cases  which  have  actually  arisen  under  the  article '  which  mplriw, 
authorizes   the    punishment  of   death   for  the   offence    of 

offering  'Violence  against  a  superior  officer  being  in  the 
execution  of  his  office."    In  1809   a  soldier  named  Riley 
of  Captain   Thomas  Power's  company,   of  the   5th  royal 
veteran  battalion,  was  arraigned  '^  For  having  on  the  6th  of 
January,  at  the  island  of  Aldemey,  threatened  to  take  away 
the  life  of  the  said  Captain  Thomas  Power,  and  for  at- 
tempting to  do  so  with  a  drawn  bayonet  which  he  held  in 
his  hand ;  of  which  charge  the  court  found  the  prisoner  guilty, 
and  sentenced  him  to  death.     The  sentence  was  revised  in  where  the 
consequence  of  a  communication  from  the  judge  advocate  SSmenf*"" 
general,  (Mr.  Ryder,)  who   thus  expressed  himself:     "It  il^X^be 
appears  to  me  that  in  applying  the  punishment  of  death,  the  *^"^*™** 
court  misapprehended  the  charge  against  the  prisoner,  which, 
as  it  does  not  contain  any  allegation  that  Captain  Power  was 
in  the  execution  of  his  office  at  the  time  the  prisoner  made  the 
attack  upon  him,  does  not  come  within  the  fifth  article  of 
the  second  section  of  the  articles  of  war,  and  is  not  of  a 
capital   nature."^      It    will    be    observed   that    this  most 
material  circumstance  does  not  appear  in  any  shape  what>- 
ever  in  the  charge  upon  which  the  above  opinion  was  given ;  where  pun- 
but  where  it  can  be  collected  from  the  charge  itself,  that  the  »wvded^*' 
superior  officer  was   in   the    execution   of  his  office,   the  brmUiriy 
wording  of  the  charge,  though  irregtdar,  would  seem  to  be  c^i^e. 
sufficient  in  law.      An  award   of  the  special  punishment 
under  the  article  was  sustained,  no  longer  ago  than  1845, 

(3)  Now  the  4l8t  Article  of  War.  (4)  0.  0.  12tli  May,  1809. 
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§  407. 


Article  or 
clause  must  be 
followed,  to  in- 
duce »  special 
puniahment. 


In  cases  of 
desertion: 


of  disgraceful 
conduct : 


Article  must 
be  followed  to 
induce  a 
special 
punishment 
for  habitual 
drunkenness : 
or  ofiTenoe 
depending 
on  the 
intention. 


notwithstanding  tlie  absence  of  any  formal  averment,  and 
after  the  attention  of  the  highest  legal  authorities  had  been 
pointedly  directed  to  the  case.  The  circumstances  were 
very  peculiar:  A  private  soldier  had  been  sentenced  by 
a  general  court  martial  held  at  Dublin,  to  be  transported 
for  a  term  of  fourteen  years,  upon  a  charge  of  having 
"offered  violence  to"  a  corporal  **his  superior  officer **. 
The  charge  set  forth  details  of  circumstances  of  aggravation, 
fully  accounting  for  the  sentence  awarded,  but  did  not 
contain  any  express  allegation  that  the  corporal  was  in  the 
execution  of  his  office;  this  sentence  was  confirmed  by 
the  Queen,  and  Her  Majesty's  pleasure  was  notified  in  the 
ordinary  course  to  one  of  the  Irish  judges,  who  at  first 
objected  to  take  the  necessary  steps  for  the  transportation 
of  the  prisoner.  The  attorney  and  solicitor  general  in 
England  being  consulted  were  of  opinion  that  the  charge  was 
sufficient,  because  they  considered  that  it  set  iorih  facts  from 
which  it  might  he  collected  that  the  corporal  was  in  the 
execution  of  his  office  at  the  time  the  violence  was  offered 
against  him.  The  case  was  then  brought  before  the  judges 
in  Ireland,  and  it  is  believed  that  they  were  unanimous  in 
taking  this  view  of  it:  — at  all  events,  the  judge,  who  had 
raised  the  objection,  made  the  requisite  order,  and  the 
offender  was  transported  accordingly. 

407.  So  likewise,  a  soldier  guilty  of  desertion  could  not 
be  subjected  to  any  of  the  punishments  peculiar  to  that 
offence,  if  charged  with  absenting  himself  without  leave. 
Neither  could  a  district  court  martial  award  the  penalties 
attached  to  "disgraceful  conduct,"  even  though  the  facts, 
brought  in  evidence  at  the  trial,  show  that  the  imputation 
might  have  been  correctly  laid,  except  in  the  one  case  of  em- 
bezzlement specially  provided  for  in  the  eighty-fourth  article 
of  war, — unless  the  acts,  specified  in  the  charge,  came  within 
the  description  of  the  articles  of  war,  and  unless  they  were 
charged  as  disgraceful  conduct. 

The  same  principle  applies  to  the  offence  of  "  habitual 
drunkenness : "  though  it  appear  in  evidence  that  the 
prisoner  had  been  drunk  such  a  number  of  times  as  might 
establish  this  charge,  yet  if  not  imputed  in  the  crimen  he 
could  not  be  visited  by  the  punishment  peculiar  to  it. 
Where  intention  enters  into  the  offence,  as  described  in 


§  408-409.  FRAMING  THE  CHABGE8.  ^^^ 

the  articles  of  war,  mutiny  act,  &c.,  it  is  as  necessary  to 
state  the  intention  in  the  charge  as  any  other  of  the  facts 
and  circumstances  which  constitute  the  offence :  and  it  is 
always  better  to  use  the  very  expressions  adopted  by  the  law 
to  indicate  the  intention;  as  "treacherously,"  "intention- 
ally,'' "  wilfully,"  "  knowingly,"  &c. 

408.  Did  not  experience  point  to  the  necessity  of  these  Char»nmii8t 
remarks,  they  might  have  been  spared,  as  they  may  be  oumstanoes 
reduced  to  the  concise  axiom:  A  court  cannot  go  beyond  SS!S£Stui^the 
the  particular  offence  charged :  A  man  tried  for  one  crime 
cannot  be  found  guilty,  or  receive  judgment  on  another. 
Although  military  charges  are  not  necessarily  framed  with 
the  precision  which  is  essential  to  an  indictment,  yet,  in 
this  particular,  —  that  is  where  special  and  extraordinary 
punishments  such  as  are  not  generally  applicable  to  military 
offences,  are  in  question,  —  the  practice  of  courts  martial 
comes  very  near  that  of  civil  courts  of  justice ;  "  an  indict- 
ment grounded  upon  an  offence,  made  by  act  of  parliament, 
must,  by  express  words,  bring  the  offence  within  the  sulh- 
stantial  description  made  in  the  act  of  parliament ;  and  those 
circumstances,  mentioned  in  the  statute  to  make  up  the  of- 
fence, shall  not  be  supplied  by  the  general  conclusion  against 
the  form  of  the  statute."  *  As  courts  martial  professedly 
discard  mere  technical  formalities,  it  is,  as  before  observed, 
the  more  necessary  to  distinguish  where  form  is  essential  to 
justice,  and  in  this  view,  if  in  the  practice  of  courts  martial 
the  spirit  of  the  forms  of  civil  courts  of  judicature  can,  in 
any  case,  be  laid  hold  of  without  entailing  the  necessity 
of  adherence  to  the  subtile  distinctions  made  by  lawyers, 
a  great  point  will  be  gained:  and  it  must  be  under  this 
restriction  that  precedents  in  the  practice  of  civil  courts  of 
justice  may  be  sought  for,  or  admitted. 

4.0Q.  There  are  two  offences  dependincic  on  imputation,  on  oiuugM 

1  .  1      -^  I-  •       xiL-         1  X        IT  r         depending  on 

which  it  may  be  necessary  m  this  place  to  oner  a  few  imputation: 
remarks,  though  they  will  be  recurred  to  in  the  course  of 
that  which  follows :  scandalous  conduct  in  an  officer,  and 
disgraceful  conduct  in  a  soldier.  Many  of  the  observations, 
wUch  will  be  offered,  would  in  a  great  degree  apply  on  a 
charge  of  mutiny,  or  contempt,  or  disrespect,  to  a  superior 
officer ;    as,  in  all  these  cases,  the  offence  depending  on  the 

(])  a  Hale,  170. 
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§  41C~4ll. 


Words,  the 
subject  of 
cluuKe.  must  be 
specifled. 


Bcandsloua, 

iafkmous 

conduct: 


fhetstobe 
stated. 


necessity  of, 
enforced  by  a 
general  order 


vagueness  in 
change  con- 
demned. 


imputation  which  may  attach  to  facte,  it  is  necessary  that 
the  facts  should  be  specially  set  forth  in  the  charge. 

410.  When  the  charge  is  for  disobedience  of  any  '^com- 
mand," the  conunand  itself  should  be  set  forth,  and  the  same 
principle  applies  when  charges  refer  to  threatening,  dis- 
respectful, or  other  insubordinate  language.  It  has  been 
laid  down  that, '  "  When  words  are  the  subject  of  a  charge, 
they  should  be  set  out  at  length,  and  after  them  (to  save 
unimportant  variances,)  '  or  words  to  that  effect,^  nor  should 
it  make  any  exception  to  this  rule,  that  they  were  ever  so 
unseemly,  abusive  or  insulting." 

411.  The  articles  of  war  formerly  enjoined,  that  in  every 
charge  preferred  against  an  officer,  for  behaving  in  a  scandalous 
manner,  such  as  is  unbecoming  the  character  of  an  officer 
and  a  gentleman,  the  fact  or  facts  whereon  the  same  is 
grounded  should  be  clearly  specified.'  This  provision  was 
very  highly  lauded  by  most  writers  on  martial  law.  Mr. 
Tytler  terms  it  "a  wise  and  equitable  clause;"^  it  has, 
however,  been  omitted ;  but  it  is  conceived  that  its  omission 
ought  not  to  induce  a  neglect  of  the  principle,  as  abstract 
justice  requires  that  the  accused  should  be  apprized  of  the 
matter  intended  to  be  brought  against  him :  this  truth  is  so 
evident,  as  probably  to  be  the  very  reason  which  led  to  the 
alteration  in  the  wording  of  the  article.  The  sentiments  of 
His  late  Majesty  George  III.  on  the  subject  are  very  fully 
developed,  in  an  order  upon  the  trial  of  ensign  James 
Imlach,  of  the  3rd  West  Indian  regiment,  upon  a  charge  of 
**  ungentlemanlike  conduct.^  The  prisoner  was  found  guilty  of 
behaving  in  an  ungentlemanlike  manner ^  declared  by  the  court 
to  be  a  breach  of  the  twenty-second  article  of  the  sixteenth 
section  of  the  articles  of  war,  ^  and  sentenced  to  be  dis- 
missed from  His  Majesty's  service.  The  order  issued  on 
this  occasion  proceeds  thus :  ^^  His  Majesty  has  commanded 
me,  to  point  out  the  irregularity  of  bringing  before  a  court 
martial,  and  putting  an  officer  upon  his  trial,  for  a  vague 
charge   of  ungentlemanlike  conduct,  unaccompanied  with   a 


(2)  Judge  Advocate  General,  Srd 
April,  1851. 

(3)  Old   Art  War,  sec.  xvL  art. 

XXX. 

(4)  Tytler.  218. 

(5)  Sabflequentljr    art.    xxx.,   sec. 


xvi.,  and  now  Art.  War,  83.  The 
word  ••  infamons  "  was  omitted  in  the 
year  1857.  The  accnmolation  of 
epithets  was  hardly  in  the  spirit  of 
Art.  165,  forbidding  the  use  of  re- 
proachful words  to  prisoners. 


§  418-413.  FRAMING  THS   GHABGES.  1S5 

designation  of  the  offence,  to  which  that  predicament  is 
meant  to  be  applied.  And  I  am  further  commanded  to 
express  His  Majesty's  surprise,  that  the  court  martial  should 
have  pursued  the  like  irregular  course,  finding  the  defendant 
guilty  generally  of  ungentlemanlike  behaviour,  and  declar- 
ing his  crime  to  be  in  contempt  of  a  special  article  of  war, 
which  has  for  its  object  the  removal  from  the  service  of 
officers  who  are  convicted  of  scandalous  and  infamous 
behaviour,  and  thereby  affixing  a  most  serious  imputation 
upon  the  prisoner's  character,  without  attending  to  an 
express  provision  contained  in  the  same  article  of  war,  which 
enjoins,  that  in  every .  charge  against  an  officer  for  scan- 
dalous and  unbecoming  behaviour,  the  facts  or  fact  wherein 
the  same  is  grounded  shall  be  clearly  specified." 

412.  It  appears  to  be  equally  necessary,  that  the  facts  by  Dimcefui 
which  the  imputation  is  to  be  supported,  should  be  stated  on  ion>iistoMftii. 
a  charge  against  a  non-commissioned  officer  or  soldier,  for  mousoonduot; 
"  disgraceful  conduct."      Exact  analogy  exists  between  the 

offence  of  scandalous  conduct  in  an  officer,  and  disgraceful 
conduct  in  a  soldier ;  the  reasoning  which  applies  in  one 
case,  must  in  the  other ;  and  the  orders  which  have,  from 
time  to  time,  appeared  respecting  the  charge  for  one  offence, 
may  appropriately  be  referred  to  when  considering  a  charge 
for  the  other. 

413.  In  support  of  the  assumption,  that  &cts  must  be  set  fteutobe 
forth,  by  which  to  maintain  a  charge  of  disgraceful  conduct,  * 
the  following  case  may  be  mentioned ;  Private  James  Macna- 

mara,  81st  regiment,  was  tried,  in  March,  1830,  before  a  gar- 
rison court  martial,  ^'  for  disgraceful  conduct,  he  having  been 
repeatedly  guilty  of  offences  by  which  he  is  deemed  unworthy 
to  remain  in  His  Majesty's  service : "  to  which  charge  the 
prisoner  pleaded  ^*  not  guilty,  I  do  not  know  what  crime  I 
am  tried  for ; "  the  court,  however,  found  him  guilty,  and 
without  sentencing  him  to  any  punishment  it  was  competent 
to  award  recommended  him  to  be  "  discharged  with  ignominy 
as  unfit  for  His  Majesty's  service  from  vice  and  misconduct." 
The  proceedings  were  submitted  in  the  ordinary  course  to 
Major  General  Boss,  lieutenant-governor  of  Gumsey,  for 
approvaL  He  conceived  that  the  want  of  specification  in 
the  charge  was  an  error  of  such  importance  as  to  render 
nugatory  the  sentence  of  the  court,  and  caused  the  proceed- 
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S  414-415. 


fthctatobe 
■ufeed; 


otherwise 
charge  not 
supportable. 


Charges  msj 
be  altered 
before  arraiff  n- 
inent  of  pri- 


A  charge  can- 
not be  altered 
after  armign- 
ment 


except  to  cor- 
rect name  or 
description. 


Additional 

CKAXGB8. 


Additional 
charge  cannot 
be  entertained 
subsequent  to 
arraignment. 


nor  additional 
instance. 


ings  to  be  transmitted^  with  his  remarks,  to  the  judge 
advocate  general,  who  entirely  concurred  with  his  excellency 
in  thinking  the  charge  so  absolutely  defective  in  all  legal 
respects,  that  it  was  impossible  to  confirm  a  finding  of 
guilt  thereupon ;  and  added,  that  he  considered  any  revision 
of  the  sentence  out  of  the  question,  as  no  sentence  of  punish- 
ment could  be  properly  adjudged  or  enforced  upon  a  charge 
not  supportable  in  law.* 

414.  Though  the  form  and  wording  of  the  charge  is,  in 
the  first  place,  left  to  the  officer  preferring  it,  yet  the 
officer  ordering  the  court  martial  may  alter  or  amend  it,  at 
any  time,  antecedent  to  arraignment ;  except,  that  where  the 
charges  are  embodied  in  the  warrant  for  holding  the  court 
martial,  which  sometimes  happens  when  it  issues  under  the 
sign  manual,  they  cannot  be  altered  after  the  warrant  is 
signed.  The  warrant  may  however  be  revoked  previous  to 
arraignment,  and  a  fresh  one  issued  with  amended  charges. 
It  is  a  part  of  the  duty  of  an  officiating  judge  advocate,  to 
represent  to  the  officer  convening  the  court  martial  any  error 
or  omission  in  the  charge,  and  thereby  to  anticipate  or  obviate 
any  delay  on  the  assembling  of  the  court.  The  prisoner 
once  arraigned,  it  is  not  the  custom  of  courts  martial  to 
permit  any  alteration  in  the  charge,  either  by  the  actual  pro- 
secutor or  judge  advocate,  except  as  it  may  arise  out  of  an 
objection  on  the  part  of  the  prisoner,  analogous  to  a  plea  in 
abatement  for  a  misnomer  or  wrong  addition.* 

415.  It  is  competent  to  the  superior  authority,  not  only 
to  revise  and  alter  the  original  charges  after  a  copy  has  been 
furnished  to  the  prisoner,  or  after  the  court  has  been 
assembled  for  his  trial,  but  also  to  prefer  additional  charges, 
and,  at  any  moment  previous  to  the  court  being  sworn,  to 
require  it  to  investigate  them,  the  prisoner  necessarily 
having  due  notice  of  the  alterations  or  additional  charges, 
before  being  called  on  to  answer  to  them.  But  a  court 
martial  cannot  entertain  any  additional  charge,  brought  for- 
ward subsequently  to  the  swearing  of  the  court  and  the 
arrugnment  of  the  prisoner,  either  referring  to  the  charges 
in  issue  or  to  a  distinct  offence.  This  rule  is  not  only 
established  by  the  custom  of  courts  martial,  but  must 
result  from  the  terms   of  the  oath  administered  to  each 


(5)  See  §  409-13. 


(6)  See  §  389. 
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member :  **  You  shall  well  and  truly  try  and  determine^ 
according  to  the  evidence,  in  the  matter  now  before  you^  butmybo 
The  prisoner  is  unquestionably  amenable  for  any  offence,  ^th  on  a  new 
not  being  part  of  the  subject  matter  in  issue,  committed, 
either  (if  within  the  limited  period),^  prior,  or  subsequent,  to 
the  date  of  arraignment ;  but  such  offence  must  form  the 
subject  of  a  separate  charge,  and  the  trial  be  distinct  A 
court,  if  ordered  to  try  the  further  charge,  must  pass  judg- 
ment on  the  charges  to  which  the  prisoner  has  pleaded,  and 
then,  being  resworn,  proceed,  without  reference  to  the  former 
trial,  as  in  ordinary  cases. 

416.  On  general  courts  martial  it  is  customary  for  the  The  prisoner 
officiating  -judge  advocate,  either  himself  to  furnish  the  with » copy 
accused  with  a  copy  of  the  charge  to  be  preferred  against 

him,  or  to  ascertain  that  it  has  been  transmitted.  In  case  of 
trial  by  inferior  courts,  this  duty  devolves  on  the  adjutant 
To  a  soldier  who  cannot  read,  the  charge  is  read,  and,  if 
necessary,  explained  by  the  person  who  warns  him ;  in  some 
instances  this  may  be  the  officer  or  non-commissioned  officer 
of  the  guard,  or  the  provost  marshal. 

417.  This  form,  so  essential  to  justice,  should  be  complied  f^^^^Si!]. 
with  as  early  as  possible;  at  all  events,  some  time  before 

the  trial :  it  is  usual  to  do  so  as  soon  as  the  superior  authority 
has  approved  of  the  charges,  or  immediately  after  the  com- 
manding officer  has  decided  on  bringing  the  offender  before  a 
regimental  court  martiaL 

418.  Though  the  prisoner  cannot  plead  a  deviation  from 
this  custom,  or  any  variance  between  the  copy  given  him 
and  that  exhibited  before  the  court,  as  a  bar  to  trial ;  yet  the 
court,  under  such  circumstances,  and  particularly  where  the 
deviation  may  be  material,  would  probably  deem  it  a  sufficient 
cause  for  delaying  proceedings ;  as  common  sense  and  reason 
would  dictate  that  the  accused  should  have  a  knowledge  of 
the  accusations  brought  against  him  previous  to  trial,  and 
adequate  time  afforded  to  enable  him  to  meet  the  charges,  by  and  luw  notice 
such  evidence  and  reasoning  as  the  case  may  require,  and  as  he  ^^  *"**'  ^^^ 
may  deem  expedient.     A  court  of  enquiry  has  recorded  an 

opinion,  '^  that  the  method  of  procedure  "  of  the  commanding  must  not  be  too 
officer  of  a  regiment  "  was  unduly  precipitate,"  in  having  ^"**^      * 

(7)  See  §  52. 


158 


NOTICE  TO  THE  PBISOmSB. 


§  419-420. 


Imtf 
CMea  gustily 
a  deviation 
ftt>iD  thia 
cuatom. 


[f  former  oon- 
victiona,  notice 
b  enjoiiied. 


id  proof 
quirBd; 


ofia 


abstract  of  con- 
victions some- 
times fUr- 


Liatofthe 


brought  a  soldier  to  trial  only  an  hour  aud  a  half  after  he 
had  received  notice  of  it.*  His  Majesty  was  pleased  to 
signify  his  entire  concurrence  in  the  observations  and 
opinions  contained  in  this  report.  It  may,  however,  be 
remarked,  that,  in  the  case  referred  to,  the  necessity  of  im- 
mediate example  did  not  appear  to  exist,  the  soldier  having 
been  twenty-four  hours  in  the  guard-room,  subsequent  to 
the  occurrence  of  the  offence,  and  previous  to  the  determi- 
nation of  the  commanding  officer  to  bring  him  to  trial.  The 
provision  in  the  hundred  and  thirty-seventh  article  of  war, 
for  the  trial,  by  regimental  courts  martial,  of  soldiers  charged 
with  mutiny  or  gross  insubordination  on  the  line  of  march, 
and  for  carrying  the  sentence  into  execution  <hi  the  spot, 
affords  ample  proof  that  extreme  cases  may  justify  a  deviation 
from  the  otherwise  well-established  custom  of  giving  a 
prisoner  notice  of  his  intended  trial  and  of  the  charges  to  be 
referred  against  him,  previous  to  arraignment. 

419.  Previous  notice  of  an  intention  to  bring  forward 
former  convictions  is  required  to  be  given  the  prisoner,  as 
otherwise  the  court  could  not  receive  evidence  on  this 
point:'  This  notice  is  usually  given  by  the  adjutant  or 
other  officer  who  is  intended  to  produce  the  evidence  of 
previous  convictions,  but  any  other  evidence  has  been  con- 
sidered sufficient,  if  the  court  has  deemed  it  conclusive  as  to 
the  fact ;  as,  for  instance,  that  of  a  corporal  who  was  present 
when  the  notice  was  given.  It  is  the  practice  in  some 
regiments,  although  perhaps  not  the  general  custom,  to 
furnish  the  prisoner  with  an  abstract  of  the  convictions,  which 
are  to  be  brought  against  him. 

420.  Sir  Charles  Morgan  laid  down  the  rule  that  it  was 
not  the  duty  of  a  judge  advocate,  in  all  cases  to  furnish 
a  prisoner,  previous  to  the  trial,  with  the  names  and  designar 
tion  of  the  witnesses,  by  whose  testimony  any  act  objected 
against  him  is  expected  to  be  proved ;  and,  on  the  other  hand, 
that  it  was  not  requisite  for  the  prisoner  to  furnish  the  judge 
advocate  with  the  names  of  any  other  witnesses  than  those 
whom  he  wishes  to  be  officially  summoned.  He  thought 
such  communication  might  possibly,  in  some  instances,  lead 
to  inconvenience  on  either  side. 


(8)  O.  O.  No.  608.     Court  of  en- 
quirj  on  private  Alexander  Scfloner- 


Tille,  2nd  or  North  Briti»h  Dngocns. 
(9)  Arr.  War,  155. 
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421.  UnlesB  there  were  some  sufficient  reason  to  justify  Listofthe 
its  being  withheld,  it  would  not  be  in  accordance  with  the  ^j^^^ne- 
existing  practice  of  the  service  to  refuse  the  prisoner  a  list  ^?J^uI«, 
of  the  witnesses  for  the  prosecution :  the  ahnost  universal 

custom  is  to  give  it  as  a  matter  of  course. 

422.  In  the  case  of  a  soldier,  a  list  of  the  witnesses  for 

the  prosecution  is  usually  added  to  the  copj  of  the  charge  in  cue  of  a 
which  is  furnished  to   him  when  he    receives  notice  of 
trial,  at  which  time  he  is  also  asked  what  witnesses  for  the 
defence  he  wishes  to  be  warned  to  attend  the  court  martial. 

423.  The  prisoner  has  in  no  case  the  r^ht  to  demand  a 

list  of  the  prosecutor's  witnesses  ;  and  on  a  reference  to  the  ^^^JrilcR'S^ 
judge  advocate  general's  office,  an  officiating  judge  advocate  demandT;  nor 
was  strongly  advised  not  to  furnish  the  prosecutor  with  a  is  it  1 


list  of  witnesses  for  the  defence,  a  request  to  that  effect  Mcutorto 
being  unusual. 

424.  As  the  prisoner's  witnesses,  if  duly  summoned,  must 
be  known  to  the  judge  advocate,  it  follows,  that  to  place  the  Sh^beijir. 
parties  on  a  footing,  affording  to  each  equal  opportunities  of 
questioning  and  supporting  objections  to  the  competency 
and  credibility  of  witnesses,  a  list  of  the  witnesses  to  support 
the  prosecution  should  on  no  account  be  withheld  from  the 
prisoner    when    the  judge    advocate   has    been   consulted 


respecting  it.  It  is  true  that  the  prisoner  need  not,  previous  3?*®?*  ^ 
to  the  assembling  of  the  court,  make  known  to  the  judge  prosecutor, 
advocate  the  names  and  designation  of  his  witnesses,  but  his 
failing  to  do  so  must  be  attended  by  the  incalculable  incon- 
venience arising  from  his  witnesses  not  being  duly  sum- 
moned; their  attendance,  in  such  case,  depending  entirely 
on  caprice  or  inclination,  and  no  penalty  attaching  to  their 
absence. 

425.  On  the  assembling  of  the  court,  a  list  of  witnesses  STtSe^ubte 
on  the  part  of  the  prosecution  is  ordinarily  laid  on  tiie  table.  ^  anembiins. 
It  is  not,  however,  enjoined,  nor  will  a  deviation  from  this 
practice  prevent  the  production  of  any  witnesses  whose 

names  are  not  included  in  the  list.' 

426.  Except  when  general  courts  martial  are  convened 

(1)  In  criminal  proceedings  it  is  the  other  witnesses;  indeed  it  is  nccessaij 

practice  to  place  the  names  of  all  wit*  to  pat  the  names  of  sach  witnesses 

nesses  for  the  prosecution  on  the  back  only  on  the  back  of  the  indictment,  as 

of  the  indictment,  bat  it  does  not  pre-  maj  be  safficient  for  the  grand  jury 

Tent    the   prosecation    from   calling  to  find  the  bill 
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Order  di-  by  special  Warranty  both  general  and  district  or  garrison 

alLl^iinl  courts  are  assembled  by  the  order  of  the  officer  duly  autho- 
rized in  that  behalf,  some  time,  and,  except  in  case  of 
emergency,  not  less  than  on  the  day  preceding  the  assembly 
of  the  court.  This  order  in  the  usual  routine  specifies  the 
description  of  court,  the  purpose  of  its  assembly,*  and  the 
name  of  the  president ;'  and,  either,  fixes  the  date  and  place 
of  meeting,  and  details  tiie  number  and  rank  of  officers  for 
this  duty  according  to  the  general  roster,*  or  otherwise  leaves 
these  details  to  be  arranged  by  the  officer  in  whose  conmiand 
the  court  may  be  directed  to  assemble.  The  order  generally 
directs  that  a  return  of  the  names  and  dates  of  conunissions 
of  the  members  be  forwarded  to  the  adjutantr-general,  or  other 
staff  officer,  for  the  information  of  the  judge  advocate  or 
president;  and  also,  at  tiie  discretion  of  tiie  convening  au- 
thority, details  one  or  more  **  officers  in  waiting"  to  provide 
for  casualties  or  for  the  case  of  challenges  being  allowed. 
Detachment  or  regimental  orders  are  in  like  manner  issued 
for  the  assembly  of  detacWent  and  regimental  courts  martial, 
and  in  tiiis  last  case  all  the  officers  to  form  tiie  court  are 
mentioned  by  name,  equally  witii  tiie  president. 
BetaU  of  court,  427-9.  Mr.  Tytlcr  has  assumed  that  it  is  necessary  to 
furnish  the  prisoner  with  a  correct  detail  of  tiie  members  of 
the  court  martial ;  but  except  in  so  far  as  this  information 
may  be  conveyed  by  the  orders  for  tiie  assembly  of  the 
nottunuoiy  court,  the  custom  of  the  service  is  decidedly  opposed  to  this 
{^^'^iU^^.       dictum,  though  abstractedly  tiiere  may  be  much  reason  and 


regimeDtal 
oourta  maitiaL 


(2)  Bj  G.  O.  dated  Simla,  23rd 
Jane,  1838,  His  Excellency  the  Com- 
mander in  Chief  (Sir  H.  Fane),  con- 
sidering the  practice  which  occa- 
sionally  preyailed  of  mentioning  in 
the  order  conrening  the  conrt,  lAe 
name  of  the  individoal  to  be  arraigned, 
to  be  objectionable,  is  pleased  to  direct 
its  discontinaance,  and  to  direct  that 
in  fntare  the  order  forming  the  conrt 
be  framed  generallj  for  the  trial  of 
snch  prisoners  as  majr  be  bronght  be- 
fore it. — Asiatic  Jonrnal,  vol.  zxyil 
p.  304. 

(3)  Where  a  conrt  martial  was  as- 
sembled at  a  distant  out-station  and 
the  president  was  to  be  famished  by 
that  or  another  oat-station,  it  had  b^ 
come  nsnal,  with  the  yiew  of  prevent* 


ing  the  delay  and  inconyenienco  aris- 
ing from  an  officer,  appointed  by 
name,  being  unable  from  illness  or 
otherwise  to  perform  the  duty,  to  ap- 
point the  president  in  some  snch 
form  as  the  following — **  President  — 
A  field  officer  (or  as  the  case  may  be) 
who  will  be  named  by  the  officer  com- 
manding the  troops  at—,'*  thus 
leaving  it  open  to  name  himself  or 
any  other  officer;  and  this  practice 
has  now  been  expressly  authorized  by 
the  alteration  in  the  handred  and 
eighteenth  article,  introdaced  in  I860, 
which  provides  that  the  president  of 
evenr  court  martial  shall  be  appointed 
by  the  officer  convening  the  conrt  or 
*  under  his  authority* 
(4)  See  §  21. 
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justice  in  it;  for,  peremptory  challenges  not  being  allowed  Deua  of  court, 
in  military  courts,  every  facility  should  be  afforded  the 
prisoner,  to  enable  him  to  be  prepared  to  show  cause,  in  the 
event  of  objecting  to  any  officer  detailed  as  member.  The  howput 
order  for  a  district  or  genaral  court  martial  seldom  details  *"  "*" 
more  than  the  name  of  the  president,  or  of  any  other  officers 
above  the  rank  of  captain,  and,  for  the  rest,  merely  detailing 
the  number  and  rank  to  be  furnished  by  different  districts, 
brigades,  corps,  or  garrisons.  The  regimental  order  specifies 
the  names  of  the  officers  for  this  duty,  and  to  this,  a  prisoner, 
in  his  own  regiment,  may  have  access  without  any  difficulty ; 
the  names  and  dates  of  commission  of  all  the  members  are 
forwarded  to  the  judge  advocate  of  a  general  court  martial, 
and,  when  in  his  power,  he  would  seldom  be  disposed  to 
refuse  the  prisoner  a  copy,  on  his  making  a  proper  appli- 
cation to  that  effect:  but  in  the  every  day  practice  of  the 
service,  the  names  are  often  not  sent  in  sufficiently  early 
to  admit  of  any  fixed  rule  of  this  sort. 
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430.  At  courts,  martial  the  president  is  charged  with  the 
maintenance  of  proper  order,  and,  not  so  much  from  his 
individual  rank,  as  in  virtue  of  presiding  over  a  court  of 
justice,  and  thereby  exercising  the  power  vested  in  it,  is 
called  on  to  repress  impropriety  of  conduct  or  language  on 
the  part  of  every  person  present  at  its  proceedings. 

431.  At  courts  martial,  other  than  general,  the  president 
acts  in  the  place  of  judge  advocate  as  to  administering  oaths, 
advising  the  court  when  necessary,  transmitting  proceedings, 
and  summoning  witnesses,  when  required  thereto  by  the 
prosecutor  or  prisoner,  but  not  in  all  respects;  as  he  can 
neither  interfere  with  the  charge,  nor  with  questions  of 
evidence  out  of  court,  nor  give  an  opinion,  except  in  his  judi- 
cial capacity,  as  to  the  wording  and  propriety  of  the  one,  or 
the  arrangement  and  sufiBciency  of  the  other ;  such  inter- 
ference would  be  quite  incompatible  with  the  office  of  judge, 
and  is  forbidden  by  the  most  obvious  dictates  of  justice. 

432.  The  articles  of  war  enjoin  the  members  to  behave 
with  decency ;  and  in  the  case  of  their  using  intemperate 
words,  require  the  president  to  direct  the  same  to  be  taken 
down  in  writing  and  reported  to  the  officer  ordering  the 
court  martial  to  assemble.^ 

433.  No  reproachful  words  are  to  be  used  to  witnesses  or 
prisoner,  and  the  president  is  responsible  that  every  person 
attending  the  court  is  treated  with  proper  respect* 

434.  The  hundred  and  sixty-fourth  article  of  war  em- 
powers courts  martial  at  their  discretion,  to  punish  an  officer 
or  soldier  for  menacing  words,  signs  or  gestures  made  use  of 


(1)  Art.  War,  166. 


§  434. 


CONTEMPTS   Ot  COURT. 
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in  their  presence,  or  for  disorder  or  riot  amounting  to  a 
disturbance  of  their  proceedings.  It  must  however  be 
remarked  that  no  contempts  are  thus  subjected  to  a  summary 
punishment  except  such  only  as  are  of  an  aggravated  and 
self-evident  nature,  which  being  committed  in  the  presence 
of  the  court,  do  not  need  to  be  substantiated  by  any  other 
evidence,  and  not  being  dependent  on  any  constructive 
interpretation  of  the  law,  do  not  require  more  protracted 
investigation.  Courts  martial  have  acted  on  this  power  ;* — 
and  there  are  cases  on  record,  where  they  have  done  so, 
even  without  giving  the  oflfender  an  opportunity  of  offering 
any  excuse  in  mitigation,  which,  to  say  the  least,  are  not 
precedentfl  that  can  be  recommended — or  they  have  accepted 
an  apology  where  the  contrition  of  an  offender  justified  this 
course,  and  their  authority  was  sufficiently  vindicated  by  his 
voluntary  submission:  at  other  times,  charges  have  been 
preferred  by  the  court  or  by  direction  of  the  confirming  or 
other  superior  authority,  whose  notice  had  been  drawn  to 
the  circumstances  either  by  a  speoial  report,  or  by  their 
appearing  in  the  record  of  the   proceedings.      The  court 
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tion. 


(2)  The  following  order,  quoted 
from  Hoogh  on  Coartt  Martial  ( 1825X 
p.  455,  explains  a  case,  where  a  court 
martial  awarded  a  snmmary  punish- 
ment on  the  proflecntor  in  the  trial  be- 
fore it. 
**  G.  O.  hj  Colonel  M'Kensie. 

20th  Jnljr,  1791. 
*«  Remarks  by  a  General  Court  Mar- 
tial 

**The  Conrt  determined  that  the 
paper  read  in  open  court  Ij  Mr.  P. 
(the  proeecntor)  u  an  inault  of  the 
grossest  kind  on  the  proceedings  of 
ihu  conrt,  replete  with  misrepresenta- 
tion, and  a  reflection  on  the  dignity  of 
conrts  martial,  and  that,  after  the  re- 
peated reprimands  Mr.  P.  has  already 
receired  from  the  conrt,  and  expe- 
riencing their  lenity  to  so  great  a 
degree  as  he  has  done,  by  several  in- 
stances of  his  conduct  being  hitherto 
oyerlooked ;  they  find  themselves  un- 
der the  indispenaable  necessity  of  or- 
dering him  into  arrest  for  Us  con- 
tnmeHous,  disrespectful  conduct.  The 
court  are  further  of  opinion,  that  Mr. 
P.'s  delivering  into  the  conrt  the  written 
paper,  which  he  called  a  protest,  say- 
ing he  had  nothing  11010  to  offer  in 


reply,  and  retiring  immediately,  in- 
stead of  making  his  reply  as  was  ex- 
pected, and  ror  which  leave  was 
granted  by  the  court,  at  his  own  re- 
quest, is  a  serious  aggravation  of  the 
offence  that  preceded  it,  and  is  a 
menace,  which  seems  intended  by  him 
to  bias  their  judgment  in  passing  sen- 
tence on  Mr.  M.  Taking  those  mat- 
ters, together  with  the  intemperate 
and  contemptuous  conduct  of  Mr.  P. 
throughout  the  whole  of  this  trial, 
into  their  most  serious  and  solemn 
contemplation ;  and  feeling  the  neces- 
sity of  discouraging,  in  the  most  ex- 
emplary manner,  all  sorts  of  m/em- 
perance  and  contempt  towards  the  only 
tribunal  that  exists  for  the  preserva- 
tion of  discipline  in  the  army  (general 
courts  martial),  they  pronounce  Mr. 
P.  surgeon  of  the  5th  European  bat- 
talion, guilty  of  a  breach  of  the  13th 
Art,  Sec.  xil  of  the  Arts,  of  War,** 
(simikur  to  Art  164  of  the  present 
day,)  **  and  they  sentence  him,  and  ho 
is  hereby  sentenced  to  be  suspended 
from  his  rank,  pay,  and  allowances  in 
the  honourable  company's  service,  for 
the  term  of  six  months." 
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CONTEMPTS  OP   COURT. 


§  435-436. 


Amoant  of 
punishment 
not  laid  down. 


Grave  offencea 
cannot  be 
Bunimarily 
punished. 


Minor  courts 
martial 
have  not 
di:»crt?tionary 
power  as  to 
officers,  but 


mayimpoae 
an  arrest. 


can  take  cognizance  only  of  what  occurs  in  their  presence, 
SB  their  oath  to  try  and  determine  according  to  the  evi- 
dence, does  not  include  the  new  matter  of  the  contempt ; 
but  the  oath  to  administer  justice  is  general,  and  in  these 
cases,  the  members  of  the  court  act  upon  it,  as  judges.'  It 
may  be  observed  that  the  court,  in  the  case  of  all  persons, 
not  already  before  it  as  parties  to  the  trial,  decides  without 
their  having  bad  an  opportunity  of  challenging  the  oflScers 
composing  it.  These  exceptions  to  the  general  rule  arise 
from  the  nature  of  the  case.  The  words  of  the  article  ("  the 
said  court ")  are  express,  and  the  custom  of  the  service  is 
an  authority,  for  the  summary  award  of  punishment  by  the 
court  (that  is,  the  same  and  not  exposed  to  any  change  by 
the  allowance  of  challenges)  whose  proceedings  may  be 
interrupted. 

435.  The  restrictions  under  which  a  court  martial  is  to 
exercise  its  discretion,  in  the  case  of  a  military  offender,  are 
no  where  pointed  out ;  but  it  is  very  certain  that  no  sentence 
in  respect  to  the  offences  declared  in  the  article  of  war,  can 
exceed  that  which  the  court  is  competent  to  award  for  a 
crime  not  capital ;  nor  has  a  court  martial  the  power  to 
proceed  to  a  summary  sentence,  in  respect  to  any  other 
offences,  merely  because  they  may  have  been  committed  in 
its  presence,  although  instances  are  not  wanting  where 
officers  have  been  led  into  illegalities  under  some  such  im- 
pression.^ Minor  courts  martial  also  may  punish  summarily, 
for  menacing  signs,  words,  gestures,  disturbances,  or  riots, 
by  soldiers ;  but,  from  their  constitution,  are  not  competent 
to  award  any  punishment  to  commissioned  officers.  A  regi- 
mental or  other  court  martial,  however,  under  such  circum- 
stances, may  impose  an  arrest  on  any  officer  of  whatever 
rank,  though  each  individual  member  may  be  his  junior.^ 

436.  In  the  case  of  civilians,  the  correct  course  is  more 


(3)  See  §  442,  and  also  an  extract 
from  Blackstone's  Commentaries,  § 
436. 

(4)  In  the  year  1849,  a  soldier  who 
was  being  tried  before  a  general  coart 
martial  in  the  West  Indies,  struck  his 
superior  officer  in  the  execution  of  his 
duty,  in  the  presence  of  the  court:  the 
court  did  not  proceed  with  the  trial  of 
the  charge  on  which  he  had  heen 
arraigned,  but  sentenced  him  to  trans- 


portation for  life. 

The  general  officer  was  informed 
that  this  sentence  for  an  offence  of 
which  he  had  been  neither  arraigned 
nor  tried,  was  altogether  illegal,  and 
Her  Majesty,,  by  reason  of  such  ille- 
gality, was  pleased  to  extend  her 
gracious  pardon  to  the  prisoner. 

(5)  Ck>art  martial  on  Major  Brown. 
Samuel,  635. 
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distinctly  laid  down.     A  court  martial  is  not  required  by  Powct  of  courts 
the  articles  of  war  to  award  summary  punishment,  nor  has  resofctto 
it  the  power  of  ordering  into  arrest.      It  may  however,  if  ofoouunnpts.^ 
necessary,  direct  the  removal  by  force  of  any  person  who 
may  obstruct  its  proceedings,  or  require  the  assistance  of  a 
peace  officer,  in  order  to  his  being  *^  taken  before  the  civil 
magistrate  to  be  punished  according  to  law."^     The  latter 
part  of  the  himdred  and  sixty-fourth  article  of  war,  dis- 
tinguishing between  the  officer  or  soldier  and  the  civilian, 
was  added  in  1847,  and  must  be  taken  to  have  pointed  the 
only  way  in  which  it  is  now  competent  to  a  court  martial  to 
exercise  its  power  to  protect  itself  from  interruption  on  the 
part  of  persons  not  of  the  military  profession :  the  uncer- 
tainty which   previously  existed  on  this  point  must  have     « 
arisen  from  the  infrequency  of  the  offence,  and  from  the 
want  of  reflecting  on  the  power  to  preserve  order  and  deco- 
rum in  their  proper  place  of  assembly,  which  is  inherent  in 
all  courts  of  justice  legally  constituted,  because  virtually 
conceded  when  the  law  created  them.      Sir  William  Black-  au  courts  of 
stone  observes:  "Laws,  without  a  competent  authority  to  powwto^* 
secure  their  administration  from  disobedience  and  contempt,  oont^pts. 
would  be  vain  and  nugatory.      A  power,  therefore,  in  the 
supreme  courts  of  justice  to  suppress  such  contempts  by  an 
immediate  attachment  of  the  offender,  results  from  the  first 
principles  of  judicial  establishments,  and  must  be  an  insepar- 
able attendant  upon  every  superior  tribunal.     Accordingly, 
we  find  it  exercised  as  early  as  the  annals  of  our  law  ex- 
tend.**^     He  elsewhere  writes:  "Not  only  such  as  are 
guilty  of  an  actual  violence,  but  of  threatening  or  reproach- 
ful words  to  any  judge  sitting  in  the  courts,  are  guilty  of  a 
misprision,  and  have  been  punished  with  large  fines,  im- 
prisonment, and  corporal  punishment.      And  even  in  the 
inferior  courts  of  the  king,  an  afiray  or  contemptuous  be- 
haviour is  punishable  with  a  fine,  by  the  judges  there 
sitting;  as  by  the  steward  in  a  court-leet,  or  the  like."* 

437.  All  witnesses  attending  courts  martial,  who  shall  Witnesses 
refuse  to  be  sworn,  or  being  sworn  shall  refrise  to  give  evi-  swoni?or  to 
deuce  or  to  answer  all  such  questions  as  the  court  may  quSSon.  ^^ 
legally  demand  of  them,  are  liable,  upon  complaint  made,  to 

(6)  Art.  War,  164.  (7)  4  Commentaries,  285.  (8)  lb.  125. 
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POWER   TO  ADMINISTER  OATH8.  §  438-440. 


maybe 
Attached; 


or  military 
witnesseM  may 
be  brought  to^ 
trial  by  a 
court  martiaL 


Witnetaea  are 
not  obliged  to 
answer  all 
questions. 


Poijuryor 
nrevancation, 
now  cogni- 
sable by  a 
court  martiaL 


Power  to 

administer 

wioftth 


attachment  in  the  court  of  Queen's  Bench  in  London  or  Dub- 
lin, or  the  courts  of  law  elsewhere  in  Her  Majesty's  domi- 
nions, as  laid  down  by  the  statute.®  In  these  cases  courts  of 
record  immediately  imprison  for  a  contempt  of  court ;  but, 
where  courts  martial  cannot  enforce  the  attendance  of  wit- 
nesses, being  civilians,  except  by  attachment  in  the  superior 
courts,  it  would  not  be  advisable  to  proceed  in  a  summary 
manner.  If  it  were  apprehended  that  the  ends  of  justice 
were  likely  to  be  defeated  in  any  particular  case,  by  the 
obstinacy  or  perverseness  of  a  witness,  perhaps  the  best 
course  would  be  to  adjourn  the  proceedings  and  to  lay  a 
statement  of  the  facts  and  circumstances  of  difficulty  before 
competent  authority  for  consideration  and  advice.  An 
officer  or  soldier  may  be  ordered  into  arrest  or  confinement, 
when  charges  may  be  preferred  against  him  for  the  con- 
tempt, as  a  breach  of  good  order  and  military  discipline. 

438.  It  may  be  observed  that  the  liability  of  a  witness  to 
punishment,  for  refusing  to  answer,  does  not  simply  arise 
from  the  disrespect  which  'may  be  imagined  to  be  involved 
in  his  declining  to  be  guided  by  the  opinion  of  the  court, 
though  doubtless  if  the  question  prove  rightly  admitted,  and 
such  as  they  may  legally^  demand,  (and  on  this  would  turn 
the  decision  in  all  cases,)  such  pertinacity  would  then  con- 
stitute the  essence  of  the  contempt  for  which  punishment 
would  be  awarded. 

439.  A  court  martial  may  either  order  a  witness  at  their 
bar,  who  may  be  subject  to  martial  law  and  be  guilty  of 
perjury  or  prevarication,  into  arrest,  and  prefer  charges  for 
the  offence;  or  such  conduct  may  be  notified  in  the  pro- 
ceedings, after  judgment  is  recorded,  for  the  information  of 
the  authority  convening  the  court  martial.' 

440.  A  court  martial  is  not  duly  formed  and  cannot  pro- 
ceed to  the  hearing  of  the  matter  for  which  it  may  be  as- 
sembled until  the  president  and  other  members  have  taken 
the  oaths  prescribed  in  the  articles  of  war : '  the  first  of  these 


(9)  Mat  Act,  we.  13. 

(1)  The  priTilege  of  witnesses  in 
not  answering  will  be  again  adverted 
to  under  that  head  ($  961). 

(2)  See  farther,  §  127. 

(3)  "You  shall  well  and  truly  tiy 
and  detennine  according  to  the  evi- 


dence in  the  matter  now  before  yon. 
So  help  you  God." 

**  You  shall  daly  administer  justice, 
according  to  the  rules  and  articles  for 
the  better  government  of  Her  Majesty  *8 
forces,  and  according  to  an  act  now  in 
force  for  the  punishment  of  mutiny 
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which  they  take  in  their  capacity  as  jurors^  binds  them  to  to  the 
try  and  determine  according  to   the  evidence;    the  other  "^^ 
refers  to  their  duties  as  judges  and  also  includes  an  oath  of 
secrecy  as  to  the  sentence  of  the  court  imtil  approved^  and 
as  to  the  vote  and  opinion  of  the  particular  members.      The 
judge  advocate  at  general  courts  martial  is  also  required 
to  take  an  oath  of  secrecy/  which^  until  1847,  did  not  uidjudicQ 
extend  to  the  sentence  of  the  court,  and  still  allows  him  to     ^^^^ 
disclose  it  when  necessary  in  the  discharge  of  his  duties. 

441.  The  court,  although  it  may  be  formed  of  the  same  which  must 
oflBcers,  must  be  resworn  at  the  commencement  of  each  trial  on  eLsh  trial. 
befote  any  proceedings  be  had  thereon.^ 

442.  Until  the  revolution  of  1688,  the  articles  of  war  Dariagan 
required  that  members  of  all  courts  martial  should  perform  ma^^^. 
"  the  duty  of  judges"*  under  the  sanction  of  an  oath ;  but  wenmS*^**' 
after  it  the  mutiny  acts  prescribed  only  the  juror's  oath, —  nrovnT^ 
the  same  as  that  still  used,  but  with  the  addition  of  the  Anadoai 
words,  ''between  our  sovereign  lord  and  lady,  the  King  tbea^tem 
and  Queen's  Majesties  and  the  prisoner  to  be  tried" — to  be  ooortemwtiai! 
administered  at  general  courts  martial,  when  the  offence  The  oath  at 
tried  was  punishable  by  death,  and  then  either  by  a  justice  ^iSISSSS^ 
of  the  peace,  the  judge  advocate  or  his  deputy.     This  oath,  *^ 

as  well  as  that  to  administer  justice,  is  now  required  to  be  has  been 
taken  on  all  occasions  without  exception,  and  it  will  be  ob-  ™*^*^*^ 
served  that  the  form,  as  now  modified,  applies  not  only  to 

and  desertion,  and  other  crimei  there-  dence  thereof  as  a  witness  bj  a  court 

in  mentioned,  without  partialttjr,  fa-  of  jostice  or  a  court  martial  in  a  due 

vonr,  or  affection,  and  if  any  doubt  course  of  law;  ami  that  I  will  not,  im- 

shidl  arise  which  is  not  explained  by  Ums  it  be  tuceatary/or  the  due  dtMcharge 

the  said  articles  or  act,  according  to  of  any  official  dntiea,  diacbae  the  sen' 

your  conscience,  the  hest  of  your  un-  fence  of  the  court  until  it  ahaU  be  duly 

derstanding,  and  the  custom  of  war  in  mtproved.    So  help  me  Ood." — Art. 

Hke  cases: — And  you  shall  not  diyulge  War,  154. 

the  sentence  of  the  court  until  it  shall        (5)  Art.  War,  164.    Queen's  Beg. 

be  duly  approved ;  —  neither  shall  tou,  p.  22 1 . 

upon  any  account^  at  any  time  what-        (6)  "  Article  XLYIIL  Such  who 

soever,  disclose  or  discover  the  vote  or  are  judges  in  a  general  court  martial  or 

opinion  of  any  particular  member  of  r^mental  court  martial  ....  shall 

the  court  marti^  unless  required  to  take  an  oath  for  the  due  administra- 

give  evidence  thereof  as  a  witness  by  tion   of  justice    according   to    these 

a  court  of  justice  or  a  court  martial  in  articles  or  (where  these  articles  do  not 

due  course  of  law.    So  help  you  Qod."  assign  a  special  punishment)  accord- 

— Art.  War,  154.  iug  to  their  consciences,  the  hest  of 

(4)  '*  I,  A.  B.,  do  swear,  that  I  will  their  understandings  and  the  custom 

not,  upon  any  account   whatsoever,  of  war  in  like  cases.'^^Bules  and  Ar- 

disclose  or  discover  the  vote  or  opinion  tides  (by  King  James  the  Second), 

of  any  particular  member  of  the  court  1688. 
martial,  unless  required  to  give  evi- 
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OATHS  BEFOBE  COURT  MABTIAL.    §  44S-444. 


and  applied 
to  any 

matter,  which 
can  be  brought 
before  a  court 
martial. 


The  oath  of 
secrecy  has 
also  been 


All  courts 
martial  have 
authority 
toreceiye 
evidence 
on  oath, 

or  solemn 
aflOrmation: 


but  an  oath 
maybe 
dispensed  with. 


not  only  in 
certain  esses  of 
conscientious 
scruple, 


but  also  under 
the  provisions 
ofaffeneral 
statute, 

which  permits 
all  persons 
refusing  trom 
oonacientiouB 
motives  to  be 
sworn  in 
criminal  pro- 
ooedings,  to 
make  a  solemn 
affirmation  or 
declaration. 


the  trial  of  prisoners^  but  also  to  the  trial  of  an  appeal  or  the 
hearing  of  any  dispute  which  may  be  brought  before  a  regi- 
mental or  other  court  martiaL  No  oath  was  required  to  be 
taken  by  members  of  regimental  courts  martial^  nor  by  wit- 
nesses before  them^  prior  to  the  year  1805^  although  the 
subject  had  been  brought  to  the  consideration  of  parliament 
in  1753^  by  the  Earl  of  Egmont,  who  then  proposed  a  clause 
to  that  effect.  The  oath  of  secrecy  at  first  required  from 
members  of  general  courts  martial  was  without  limitation ; 
the  exception,  ^*  unless  required  to  give  evidence  thereof,  as 
a  witness  by  a  court  of  justice,  in  a  due  course  of  law,"  was 
afterwards  introduced ;  ^  and  the  oath  of  secrecy,  as  itnow 
stands,  was  not  enjoined  for  regimental  courts  martial  until 
1829. 

443.  All  courts  martial  have  power  and  authority,  and 
are  required  by  the  mutiny  act,^  to  administer  an  oath  to 
every  witness  or  other  person  who  may  be  examined  in  any 
matter  relating  to  any  proceeding  before  them  other  than 
to  those  who  are  by  law  empowered  to  make  a  solemn  affir- 
mation :  but  this  requirement  does  not  apply  to  the  case  of 
any  persons,  who  may  be  examined  before  the  court  is  itself 
sworn. 

444.  Courts  martial,  for  many  years,  have  been  empowered, 
under  the  provisions  of  special  acts  of  parliament,  to  receive 
the  affirmations  of  Quakers,  Moravians,  and  certain  other 
persons  who  entertain  a  conscientious  objection  to  an  oath  ;^ 
and  also,  in  India,  in  the  case  of  the  high  caste  brahmins 
and  other  natives,  who  hold  the  usual  form  of  oath  to  be 
forbidden  by  their  religion.*  This  relief  has  been  extended 
by  an  act  which  was  passed  at  the  close  of  the  last  session  of 
parliament  and  enacts  that :  "  If  any  person  called  as  a  wit- 
ness in  any  court  of  criminal  jurisdiction  in  England  or  Ireland, 
or  required  or  desiring  to  make  an  affidavit  or  deposition  in 
the  course  of  any  criminal  proceeding,  shall  refuse  or  be 
unwilling,  from  alleged  conscientious  motives,  to  be  sworn,  it 
shall  be  lawful  for  the  court  or  judge,  or  other  presiding 
officer  or  person  qualified  to  take  affidavits  or  depositions. 


(1 )  '*  Or  a  court  martial  *'  has  been 
since  added. 

(2)  Mat  Act,  sec.  14.    Art  War. 
155. 


(3)  3  &  4  Will.  4,  cc  49  and  82. 
1  &  2  Vict  c  77. 

(4)  9  Gea  4,  c  74,  s.  37. 
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upon  being  satisfied  of  the  sincerity  of  such  objection^  to  J^JJJliioiL 
permit  such  person,  instead  of  being  sworn,  to  make  his  or 
her  solemn  affirmation  or  declaration,  in  the  words  follow- 
ing: videlicet, 

*I,  A.B.,  do  solemnly,  sincerely,  and  truly  affirm  and 
'  declare.  That  the  taking  of  any  oath  is  according  to  my 
*  religious  belief  unlawful ;  and  I  do  also  solemnly,  sincerely, 
'  and  truly  affirm  and  declare,'  &c.  Which  solemn  affirma^ 
tion  and  declaration  shall  be  of  the  same  force  and  effect  as 
if  such  person  had  taken  an  oath  in  the  usual  form.''  ^  In 
every  case  the  statutes  provide  that  the  persons  thus  relieved, 
who  shall  make  a  false  affirmation  or  declaration,  shall  incur 
the  penalties  of  wilful  and  corrupt  perjury. 

445.  An  oath  is  an  outward  pledge  given  by  the  person  Beflnitionof 
who  takes  it,  that  his  attestation  or  promise  is  made  under 

an  immediate  sense  of  his  responsibility  to  a  Divine  Being : 
who,  according  to  his  belief,  enjoins  truth  and  punishes 
falsehood.  This  notion  of  the  Deity  is  essential  to  the 
nature  of  an  oath,  in  that  sense  in  which  alone  it  can  be 
administered  as  legally  binding  in  any  court  of  justice, 
where  the  necessity  of  this  sanction  is  imperative  by  act  of 
parliament:  the  form  may,  and  more  generally  does,  either 
virtually  or  directly,  call  down  the  vengeance  or  renounce  Mitmybo 
the  blessing  of  the  Intelligence,  who  may  be  appealed  to,  court  martiau 
as  the  just  and  undoubted  penalty  of  false  swearing.' 

446.  The  forms  of  oath  for  the  president  and  members  of  Thefonnof 
courts  martial,  and  for  the  officiating  judge  advocate,  are  wsntiS^ 
prescribed  by  the  articles  of  war  (§  440),  as  also  the  order  in  for  court, 
which  they  shall  be  administered  (§  520). 

447.  The  hundred  and  fifty-fifth  article  of  war  directs  for  witnesses, 
that  all  persons  who  give  evidence  before  any  court  martial 

other  than  those  who  are  by  law  empowered  to  make  a 

(5)  24  &  25  Vict  c  66,  8.  1.  It  is  **  people,  who,  being  destitute  of  the 
presumed,  in  the  absence  of  authorita-  **  knowledge  of  Qod  and  of  anj  reli- 
tive  information,  that  courts  martial  **  gious  belief,  are  incapable  of  giving 
maj^  avail  themselyes  of  a  further  '*  evidence  on  oath  in  anj  court  of  jus- 
relaxation  of  the    law    of  England,  **  tice." 

under  the  conditions  imposed  by  the  (6)  The  energy  of  the  usual  form 

colonial  acts,  in  those  colonies  where,  turns  on  the  particle  so, — upon  condi- 

by  virtue  of  the  act,  6  Vict.  c.  22,  the  tion  of  speaking  the  truth,  may  God 

colonial  legislatures  have  made  laws  help  me,  and  not  otherwise :  **  So  help 

or  ordinances  for  the  admission  of  the  me  God,"  or  some  equivalent  expres> 

unsworn  testimony,  '*  ix  aht  ooubt  **  sion,  may  be  found  in  the  oaths  of  most 

of  **  tribes  of  barbarous  and  uncivilized  countries,  and  in  the  earliest  times. 
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OATHS  BEFORE  COUBTS  MARTIAL.   §  448-449. 

solemn  affirmation,  (§  444)  are  to  be  examined  upon  oath, 
in  the  following  words :  "  The  evidence  which  you  shall 
^ye  before  this  court  shall  be  the  truth,  the  whole  truth, 
and  nothing  but  the  truth.  So  help  you  God."*  This  form 
is  therefore,  without  deviation,  to  be  observed  in  the  exami- 
nation of  military  witnesses,  with  reference  to  whom  the 
article  is  imperative :  '  but  with  respect  to  persons  who  may 
be  summoned,  to  give  testimony,  and  who  may  not  be  con- 
trollable by  the  articles  of  war,  the  form  must  be  varied  to 
meet  their  view  of  what  may  be  more  proper. 

448.  Peers  are  sworn  as  other  witnesses ;  nor  does  their 
privilege  of  giving  judgment  on  honour,  and  not  on  oath, 
apply  when  assisting  as  members  of  a  court  martiaL 

449.  It  is  obviously  most  conducive  to  truth  to  swear  all 
witnesses  according  to  the  particular  form  which  they  may 
deem  most  solemn,  and  with  whatever  ceremonies  may 
be  likely,  from  previous  associations,  to  create  the  greatest 
impression,  and  so  promote  the  object  of  the  law  in  requiring 
a  reliffious  sanction.  On  this  principle  the  corporal  or  bodify 
oath,  (a  term  used,  as  contra^stinguished  from  an  oath 
t^ken  by  word  of  mouth  only,  unaccompanied  by  any  external 
ceremony,  and  as  opposed  to  a  written  instrument  solemnly 
calling  on  God  to  witness  to  its  truth),  not  being  the  essence 
of  the  oath,  is  held  to  be  mere  matter  of  form.  The  words 
are  prescribed  for  military  witnesses,  as  before  remarked,  but 
the  outward'  act  is  still  left  in  all  cases  to  custom.  On 
ordinary  occasions,  the  witness  kisses  the  bible  or  the  new 
testament,  as  containing  the  gospels :  with  a  roman  catho- 
lic, the  same  ceremony  is  observed  except  that  the  book  is 
closed  and  a  cross  delineated  on  the  cover.  If  the  oath  be 
taken  on  the  common  prayer-book  which  hath  the  epistles 
and  gospels,  it  is  good  enough,  and  peijury  upon  the  statute 


(1 )  Art  War,  154.    See  §  444. 

(2)  It  is  probable  that  the  article  of 
war  under  consideration,  first  intro- 
dnced  in  the  year  1835,  was  'not  in- 
tended to  effect  more  than  to  ensure 
uniformity  in  the  form  adopted,  when 
not  at  Tariance  with  the  religion  a 
soldier  may  profess. 

(3)  The  lifting  up  of  the  hand  to- 
wards  heaven,  the  ceremony  observed 
in  the  courts  of  Scotland,  France, 


Holland,  Germany,  and  Italy,  by  pa- 
triarchs of  the  Old  Testament  and 
heroes  of  profane  antiquity ;  the  cast- 
ing the  porcelain  to  the  ground  in 
CMna,  kissing  the  Crucifix,  or,  in 
Spain,  the  form  of  a  cross,  made  by 
placing  the  middle  of  the  thumb  on 
the  middle  of  the  fore  finger,  are  each 
of  them  as  much  a  corporal  oath  as 
kissing  the  book  of  the  Evangelists  in 
England. 


§  450. 
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may  be  assigned  upon  this  oath/  Mahometans  are  sworn 
on  the  koran,  sometimes  kissing  it,  or  placing  it  on  their 
h6ad.  Jews  are  sworn  on  the  pentateuch.'  Sikhs  on  the 
/grinth.  Hindoos  may  be  sworn  by  the  vedas.  On  the  occasion 
/  where  the  validity  of  a  heathen's  oath  was  first  affirmed,^  the 
hindoo  witnesses  were  sworn  by  touching  a  brabmin's  foot ; 
in  the  present  day,  their  oath  is  usually  sanctioned  at  Calcutta, 
by  the  witness  taking  in  his  hand  holy  water  from  the 
Ganges  and  leaves  of  a  sacred  plant,  the  tooUeey  or  sweet 
basil ;  but  the  form  of  hindoo  oath  varies  in  different  parts 
of  India,  and  according  to  the  caste  of  the  individuaL 

450.  It  has  been  recommended  to  collect  some  account  of 
the  forms  6F  oath  most  likely  to  be  required  by  courts 
martial :  the  most  brief  compilation  of  this  sort  would  far 
exceed  the  limits  of  this  work,  and,  even  if  complete,  would 
be  more  curious  than  practical,  as  the  proper  form  is  in 
most  cases  easily  ascertuned  in  each  country  when  required: 
but  it  would  be  impossible  to  collect  information  which 
might  be  relied  on  in  every  case,  and  the  attempt  would 
most  certainly^  fail,  precisely  where  information  might 
possibly  have  been  usefuL 


Jews, 
Sikhs, 
Hindoo!. 


(4)  2  KeUe^  814,  ctmira  br  Wind- 
ham  of  a  psalm  book  only.  In  a  late 
case,  a  witoesi  professing  Christlanitj 
objected  to  be  sworn  on  the  Evan- 
f^elists,  and  was  sworn  on  the  Old 
Testament,  on  stating  that  he  consi- 
dered  that  to  be  binding  on  his  con- 
science. —  Rjan  and  Moodj,  N.  P.  C. 
77.     See  §  451. 

(5)  Where  a  Jew  bad  assumed  a 
false  name  and  been  sworn  as  a  Chris- 
tian on  the  New  Testament,  and  a 
new  trial  was  applied  for  on  this 
ground,  it  was  refused,  as  bj  taking 
the  oath  he  clearly  subjected  himself  to 
all  the  temporal  obligations.  —  1  Fbil- 
lips,  18. 

(6)  The  often-quoted  case  of  Omj- 
cbnnd  v.  Barker,  Athftu,  21^51. 
**  Certain  of  the  witnesses,  subjects  of 
the  great  mogul,  and  professing  the 
Gentoo  religion,  had  been  sworn  at  Cal- 
cutta, a  factory  within  that  country," 
in  1742,  acconliBg  to  the  moat  soteaa 
form  of  their  religion,  and  after  the 
prescribed  word»  bad  been  recited  to 
them :  the  admission  of  their  evidence 
was  objected  to,  not  only  upon  tech* 
nical  grounds,  but  also  on  the  broad 


Their  oaths 
veiy  various. 


It  would  not 

appearneoes- 

sarytogive 

anymore 

preoedeuts. 


Srindple  that  it  was  improper  for  a 
hristian  court  to  allow  an  oath  sworn 
hyfalm  gods.  After  hearing  the  ar- 
guments of  the  leading  men  of  that  day, 
and  taking  very  ample  time  for  con- 
sideration, the  lord  chancellor  (Hard- 
wicke)  overruled  the  objection. 

(7)  In  1885,  on  a  general  court 
martial  at  Fort  Willshire,  on  .the 
eastern  frontier  of  the  Cape,  of  which 
the  editor  was  a  member,  it  was  neces- 
sary to  obtain  the  evidence  of  several 
Caffres,  who  were  allowed  to  take  the 
oaths  they  were  in  the  habit  of  usiag 
in  trials  amongst  themselves.  For 
these  it  wonld  not  have  been  so  easy 
to  find  precedents  in  law  books,  even 
(/'there  had  been  a  library  to  refer  to, 
although  the  multiplicity  of  oaths  vo- 
lunteered by  the  same  witness,  and 
even  many  of  the  particular  forms 
adopted,  afforded  an  additional  in- 
stance of  the  similarity  of  customs  in 
different  countries  and  in  remote  ages. 
The  common  CaffVes  uniformly  swore 
by  the  subordinate  chief  of  their  tribe ; 
a  petty  chief,  in  addition  to  his  imme- 
diate superior,  swore  by  the  JTiii^  of 
EngUtndy  which  was  remarked  at  the 
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45 1.  It  should  be  the  object  of  a  court  martial^  in  all  cases^ 
to  adopt  that  form  of  o€Uh  which  most  forcibly  imposes  the 
obligation  of  speaking  the  truth ;  but  they  may  adopt  any 
form  which  is  authorized  by  the  custom  of  the  country  of 
the  witness^  or  which  he  may  declare  to  be  binding  on 
his  conscience.  The  1  &  2  Vic.,  c.  105,  enacts  that  every 
person  shall  be  bound  by  an  oath,  provided  the  same  shall  have 
been  administered  in  such  form  and  with  such  ceremonies  as 
he  may  declare  to  be  binding,  and  in  case  of  wilful  false 
swearing,  shall  be  punished  in  the  same  manner  as  if  it  had 
been  administered  with  the  form  most  commonly  adopted. 

452.  The  persons  by  whom  the  oaths  shall  be  administered 
to  the  court  are  specified  in  the  articles  of  war  (§  520) : 
witnesses  are  usually  sworn  by  the  judge  advocate  at  general, 
and  by  the  president  at  other,  courts  martial:  but  if  the 
opinion  or  prejudice  of  a  witness  should  render  it  expedient, 
the  oath  may  (in  open  court)  be  administered  by  the  priest  of 
his  religion,  as  is  usual  with  natives  of  India.  It  may  be 
observed  that  a  jew,  who  wears  his  hat  in  the*  synagogue, 
should  be  made  to  wear  it  whilst  being  sworn:  upon  the 
same  principle,®  soldiers,  who  remain  covered  in  the  presence 
of  the  court,  invariably  uncover  whilst  taking  the  oath. 
Jews  regard  no  oath  as  obligatory  unless  their  head  is  covered, 
nor  is  their  folly,  to  borrow  the  language  of  a  recent  treatise,^ 
a  single  shade  more  degrading  than  the  subterfuges  by  which 
too  many  of  our  own  countrymen  attempt  to  deceive  both 
themselves  and  justice :  it  is  notorious,  for  example,  not  only 
at  the  Old  Bailey,  (though  that  court  has  given  the  name  to 
this  particular  species  of  fraud),  but  elsewhere,  that  many  a 
witness,  if  he  can  but  escape  observation  and  kiss  his  thumb 
instead  of  the  book,  will  pledge  himself  to  any  falsehood 
without  apprehension  of  incurring  the  guilt  of  peijury ;  another 
shift  resorted  to  by  the  dishonest  is  to  say  nothing,  but  when 
the  oath  is  recited  in  the  second  person,  to  kiss  the  book,  and 
so  fancy  they  have  escaped  the  responsibility.  In  parts  of 
Wales,  the  oath  is  not  considered  binding  unless  three  fingers 


time  as  illiutrating  how  readily  the 
natives  accommodated  themseWes  to 
the  new  state  of  thiags  consequent  on 
the  oath  of  allegianee  to  the  crown, 
which  they  had  taken  on  the  cessation 
of  hostilities  a  few  weeks  preyiously. 


(8)  The  custom  of  taking  off  the 
right  glove  no  doubt  originated  in  the 
reverential  feeling  for  the  religious  act, 
which  is  implied  by  the  solemn  appeal 
to  God. 

(9)  Tyler  on  Oaths,  1836,  p.  47. 
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are  laid  on  the  book ;  in  the  metropolis  when  Irish  roman 
catholics  are  sworn,  the  magistrates  often  require  them  to 
cross  themselves  in  addition  to  kissing  the  book  marked  with 
the  cross. 

453.  The  decent  solemnity  which  is  customary  at  courts  Themmnner 
martial  is  very  different  from  the  unimpressive  and  irreve-  o»th  b  L£in. 
rent  manner  of  administering  oaths  too  often  observable  in  nott?i»"**^*   ' 
civil  courts ;  nor  is  this  favourable  contrast  unnoticed  by  S^i^^JE^k 
the  learned  author  before  referred  to,  by  whom  also  it  is 
most  judiciously  remarked,  that  as  the  manner  in  which  the 
thing  is  done  has  often  a  far  greater  influence  upon  the 
generality  of  mankind  than  the  real  character  of  the  thing 
itself,  the  mode  of  administering  an  oath  becomes  a  subject 
of  very  great  importance. 

454*  AU  deliberation  of  the  court  takes  place  with  closed  au  trials  bj 
doors :  at  other  times,  a  court  martial  is  open  to  the  public.  ^^«  pi^^e  in 

.-,  .  .  -  open  court; 

muitary  or  otherwise,  except  to  those  persons,  who  have 
been  summoned  as  witnesses,  (§  471,  943)  with  such  limita- 
tion as  the  capacity  of  the  room  or  tent  in  which  it  is  held, 
and  the  convenience  of  the  court  and  parties  before  it,  may 
dictate.     The  president  orders  the  clearing  of  the  court  for  but  th^ 
deliberation,  when  he  may  deem  it  expedient;  or,  for  any  iniecret, 
incidental  discussion,  at  the  instance  of  a  member  or  the 
judge  advocate.     It  is  competent  to  a  court  martial  to  forbid  andmi^ 
the   publication  of  a  report  of  the  trial  ^  during  its  con-  pabUoSon  of 
tinuance,  and  a  breach  of  this  order  may  be  prosecuted  as  a  dui^Jinhe^'*^ 
contempt  of  court,  in  the  Queen's  superior  courts.  ^"^'^ 

455.  The  parties  before  the  court  may  claim  the  benefit  Fteiieamay 
of  its  aggregate  opinion,  on  any  disputed  question  of  law  or  opinion  or 
custom  arising  out  of  the  proceedings,  and  in  the  decision  of  tionaofiMr^' 
which  the  parties  may  be  interested.  ^ 

456.  The  majority  of  votes  decides  all  questions  as  to  the  Decision  or 
admission  or  rejection  of  evidence,  and  on  other  points  invol-  queations. 
ving  law  or  custom ;  and  in  such  cases,  (but  not  as  to  the 
finding  and  sentence  of  the  court,')  where  the  votes  are 
equally  divided,  the  custom  of  the  service,  and  the  necessity 

of  the  case,  justifies  the  decision  of  the  question  on  the  side 
on  which  the  president  may  vote. 

(1)  TTler,  pp.  81,  89.  p.  3.    Col.  Qaentin'f  trUO,  p.  949. 

(2)  Iaeat.-Geii.  WhitelocVf   trial,        (S)  See  farther  remarki  under  those 
p.  7.     lieuL-Col.   Jobnttone't  trial,     beads. 
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457.  It  is  not  only  within  tlie  power  of  a  court  martial, 
but  a  duty,  the  neglect  of  which  may  incur  censure,  to 
judge  of  the  propriety  of  the  charge,  not  only  as  regards  the 
nature  of  it  with  reference  to  their  jurisdiction,  but  also, 
whether  the  wording  be  sufficiently  precise  and  the  crime 
clearly  defined.  It  would  perhaps  conduce  to  regularity, 
and  might  occasionally  obviate  much  inconvenience,  if  courts 
martial  were  invariably  cleared  on  the  reading  of  the  charge, 
before  the  arraignment  of  the  prisoner,  to  consider  .its 
relevancy.  Beferring  to  the  proceedings  of  a  general  court 
martial  held  at  Ariscum,  in  Spain,  on  Captain  PeshaU,  of 
the  88th  regiment,  the  following  paragraph  appears  in  the 
general  order  of  the  13th  December,  1813,  which  promulgated 
the  Prince  Regent's  confirmation  of  the  sentence :  — **  I  am 
further  to  acquaint  you,  that  the  Prince  Regent  considered 
that  the  latter  part  of  the  charge  ought  not  to  have  been  the 
subject  of  investigation  before  the  court,  as  well  from  the 
voffueness  of  its  wording^  as  from  its  forming  a  most  serious  and 
distinct  subject  of  accusation  in  itself;  but  His  Royal  Highness 
at  the  same  time  remarked,  that  although  the  conduct  of  the 
prosecutor  and  the  court  appear  to  have  been  irregular,  the 
one  in  preferring  an  accusation  so  indirectly  framed,  and  the 
other  in  receiving  it,  yet  that  the  circumstances  detailed  in 
evidence  were  of  a  nature  to  preclude  the  favourable  con- 
sideration which  might  possibly  be  given  to  the  case  of 
Captain  PeshaU  under  a  charge  of  absence  from  his  regiment 
alone:  His  Royal  Highness  could  not  ftdl,  therefore,  to  confirm 
the  sentence  of  dismissal,  but  was  graciously  pleased  to  com- 
mand that,  under  all  the  circumstances  of  the  case,  the 
prisoner  should  be  allowed  to  retire  from  the  service  with 
the  value  of  the  conunission  he  purchased,  which  appears  to 
be  his  lieutenancy."^  The  court  martial  on  the  trial  of 
Lieutenant-colonel  Austin,  of  the  60th  regiment,  *'  determined 


(4)  The  chaise  agaiDSt  Captain 
Peshall  was  as  follows :  **For  being 
abaent  from  hia  regiment*  without 
leaye,  from  the  24th  Jane^  ISld,  (the 
daj  npon  which  hia  suspension  by  the 
sentence  of  a  general  ooart  martial 
terminated),  nnUl  the  asth  of  the  fol- 
lowing Julj,  during  the  whole  of  which 
period,  his  corps  was  employed  on 
most  arduous  and  actiTe  senrice  in  the 
presence  of  the  enemy;  this  latter  cir- 


cumstance, of  which  Captain  Peshall 
could  not  hare  been  ignorant  at  the 
time,  and  the  probability  of  which  he 
must  have  known  before  the  termi- 
nation of  his  suspension,  rendering  his 
absence,  without  leave,  at  such  a 
period,  doubly  culpable,  and,  coupled 
with  his  conduct  on  some  former  oc- 
casions, raising,  at  least,  a  suspicion 
that  it  was  intentionaL" 
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that  the  first  part  of  the  fourth  charge  was  too  generally  laid^ 
for  it  to  take  cognizance  of  that  part"^ 

458.  Courts  martial  have  no  authority  to  arraign  a  but  have  no 
prisoner  upon  charges  other  than  those  upon  which  he  has  auer^^um 
been  ordered  for  trial,  unless  such  altered  charges  receive  mction  or^ 
the  sanction  of  the  convening  authority.  suthori^  "' 

459.  The  highest  military  authority  cannot  interfere  with  independenoe 
any  of  the  proceedings  of  a  court  martial,  much  less  dictate 

to  it.     Kany  point  arise  upon  a  question  of  law,  or  other-^  Cas«8of 
wise,   respecting  which  the   court  requires  advice  or  in-  *^' 

struction,  and  which  is  not  satisfactorily  afforded  by  the 
officiating  judge  advocate,  the  court  usually  adjourns  and, 
through  the  president,  reports  to  the  commander  of  the  forces, 
or  to  the  officer  by  whose  authority  the  court  was  convened. 
The  judge  advocate  is  sometimes  instructed  by  such  officer, 
to  communicate  with  the  judge  advocate  general,^  if  the  trial 
be  held  at  home :  or,  if  held  abroad,  to  obtain  the  opinion  of 
the  attorney  or  solicitor  general,  or  law  authorities,  on  the 
spot.  The  members  of  courts  martial  would  do  well  to  RMponriUiity 
recollect  that  although  no  court  is  competent  to  stay  pro-  ooiStTmartiai 
ceedings  or  revoke  a  sentence,  they  are  collectively  and  in-  of  i»w, 
dividually  responsible  to  the  supreme  courts  of  civil  judi- 
cature, not  only  for  any  abuse  of  power,  but  for  any  illegal 
proceedings ;  *  that  the  House  of  Commons  has  called  for  a 
copy  of  the  record,  and  censured  their  proceedings  as  illegal 
and  unjust,^  and  more  recently  entertained  a  motion  which, 
if  carried,  would  have  had  the  effect  of  fixing  this  imputation 
on  a  court  martial.^ 

460.  It  is  probable  that  officers  are  too  much  disposed  to 

(5)  It  was  couched  in  these  tenns :  been  fourteen  months  in  confinement, 

**  For  conduct  highly  nnbecoming  the  and  that  he  had  been  conricted  on 

chaiucter  of  an  officer  and  a  gentle-  illegal  CTidence, — the  depositions  of 

man,  in  being  concerned  in  traffic"  illiterate  persons  reduced  to  writing 

(1)  **If  the  opinion  of  the  jndge  sereral  days  before  the  trial ; — he  had 
adTocate  general  has  been  taken  in  the  a  rerdict  in  his  faroax  for  1000/. 
course  of  the  trial,  it  is  not  usual  to  damages.  The  judge  moreoyer  in- 
enter  it  on  the  proceedings." — Jwdge  formed  him,  that  he  was  still  at  liberty 
Advocate  General^  11th  June,  1807.  to  bring  his  action  against  any  of 

(2)  Lieutenant  Frye,  of  the  marines,  the  members  of  the  court  martial — 
in  1 743,  brought  an  action  in  the  court  I  M*Arthur,  (1815)  436. 

of  common  pleas  against  Sir  Chaloner         (3)  1  M*^Arthur,  266. 
Ogle,  the  president  of  the  naral  court        (4)  Mr.   Brougham's   motion,    1st 

martial,  which  had  convicted  him  of  June,  1824,  respecting  the  trial  of  the 

disobedience  of  orders,  and  sentenced  missionary  Smith,  at  Demarara.    The 

him  to  fifteen  years'  imprisonment  It  prerioua  question  was  carried  only  by 

appeared  that  Lieutenant  Frye  had  a  majority  of  193  to  140. 
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is  not  sliired  hf 
the  judge 
advocate  who 
attends  the 
court. 


Jttdi^ 

adTooate,  how 
appoiated ; 


consider,  that  by  acting  upon  the  opinion  of  the  officiating 
judge  advocate,  on  questions  of  law,  they  are  thereby  ex- 
onerated from  responsibility,  both  legally  and  morally. 
Instances  might  be  quoted  where  the  advice  of  judge 
advocates  has  been  acted  on,  which  could  not  be  supported 
by  reference  to  the  established  practice  and  decisions  either 
of  courts  martial  or  courts  of  civil  judicature ;  and  the  incor- 
rectness of  which  advice,  had  members  permitted  themselves 
to  question  it,  might  have  been  easily  detected.  Whatever 
degree  of  deference  may  be  due  to  the  advice  of  the  judge 
advocate,  it  must  be  remembered  that  he  is  not  responsible 
to  any  court  of  justice  for  the  opinion  he  may  give.  —  The 
most  equitable  mind  may  insensibly  be  biassed  in  favour  of 
that  side  which  it  is  a  duty  to  support ;  and,  since  it  is  the 
particular  duty  of  the  judge  advocate  to  advise  on  the  word- 
ing of  the  charge,  and,  if  not  to  prosecute  in  the  King's 
name  as  formerly,  yet  to  watch  the  course  of  the  prosecution, 
that  it  fail  not  &om  want  of  care  in  the  manner  of  conducting 
it;  the  very  reasoning  which  such  duty  must  call  forth, 
may  tend  to  excite  prejudice.  Legal  men  are  said  to  acquire 
a  habit,  difficult  to  be  shaken  off  even  by  judges,  of  taking  a 
side  in  every  question  that  they  hear  debated;  and  it  has 
been  justly  remarked,  that  when  the  mind  is  once  enlisted, 
passions,  prejudices,  and  professional  ingenuity  are  always 
arrayed  on  the  same  side,  and  furnish  arms  for  the  contest. 
Influenced  as  every  member  ought  to  be,  by  any  reasoning 
which  may  tend  to  correct  his  judgment,  he  is  still  bound 
by  his  oath  to  administer  justice,  when  any  doubt  may  arise, 
according  to  his^  conscience,  the  best  of  his  own  understanding 
and  the  custom  of  war  in  the  cases. 

461.  General  courts  martial  are  attended^  either  by  the 
judge  advocate  general,  appointed  by  letters  patent  under 
the  great  seal;  by  a  judge  advocate,  appointed  by  com- 
mission under  the  sign  manual ;  by  a  deputy  judge  advocate 
acting  by  deputation,  either  general  or  special  under  the 
hand  and  seal  of  the  judge  advocate  general ;  or  by  a  person 
appointed  to  execute  the  office  of  judge  advocate^  at  such 


(5)  See  the  reaaons  of  one  of  the  rebels  bj  martial  law.  in  1838  and 

lords  of  the  Admiraltj  for  not  signing  1839,  three  persons,  one  officer  and 

the  warrant  for  Admiral  Bjng's  eze-  two  ciyilians,  were  **  jointljr  and  seve- 

cntion.  -  Smollett,  toL  iii.  p.  336.  rally  "  appointed  to  the  dutj  of  judge 

^6)  In  the  trial  of  the  Canadian  advocate. 
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general   courts   martial   as  may   be   convened   by   general  Jadxe  advocate, 

officers,  commanding  the  forces  abroad.^     The  warrant  held 

by  such  general   officers   contains  a  power  to  make  such 

appointments  from   time   to  time,  in   default  of  a  person 

appointed  by  Her  Majesty  or  deputed  by  the  judge  advocate 

general,  or  during  the  illness  or  occasional  absence  of  the 

person  so  appointed  or  deputed — and,  in  India  and  China, 

to  delegate   these   powers  to   any  officer  duly  authorized 

to  convene  a  general   court  martial.®      The  warrant  of  a 

judge  advocate   may  at  any  moment   be  revoked  by  the 

authority  which  issued  it,  and  a  judge  advocate  may  also  be 

relieved  during   the  course  of  a  trial  (§  532),  a  substitute 

being  duly  appointed. 

462.  The  presence  and  assistance  of  an  officiating  judge  essontiai  to  the 
advocate,  duly  appointed,  is  essential  to  the  jurisdiction  of  a  a  general 
general  court  martial.  A  general  court  martial  at  Portsmouth, 

in  1839,  sentenced  a  soldier  of  the  8th  regiment^  be  tran- 
sported :  it  appeared  that  the  officer  officiating  as  judge  ad- 
vocate on  the  trial  had  not  been  duly  appointed  or  deputed, 
in  consequence  of  which  there  was  in  this  case  a  failure  of 
justice,  the  prisoner  having  been  released,  and  his  punishment 
remitted,  though  his  conduct  had  been  grossly  insubordinate 
and  his  character  was  invcterately  bad. 

463.  The  judge  advocate   cannot,  on   any   grounds,   be  Judge 
challenged ;  but  it  has  always  been  hqld  that  the  officiating  efaaUcngabie. 
judge  advocate  should  not  (if  it  can  possibly  be  avoided) 

blend  the  character  of  witness  for  the  prosecution  with  that 
of  judge  advocate,  as  the  union  of  these  two  characters  gives 
upon  the  face  of  the  proceedings  the  appearance  of  a  pre- 
ponderating and  unfair  influence  against  a  prisoner  on  his 
trial. 

464.  The   duties  of  an    officiating  judge   advocate  are  Duties,  varioua 

•  ^  •  ^      i,  -11  k  S    •^      &  and  important  J 

various,  and  important ;  as  will  be  apparent  upon  an  attentive 
consideration  of  the  preliminaries  to  a  general  court  martial, 
and  the  whole  of  the  subsequent  proceedings.  He  summons 
the   witnesses   (§  890),   and   it  is   his   duty   to   take  care 

(7)  An  adherence  to  the  existing  pointment  of  militarj  men  instead  of 

custom  of  the  service  would  exclude  **  gentlemen  of  the  law." — War  Office^ 

the  recommendation  or  appointment  6th  April,  1S02. — Regulations  (1807) 

of  a  civilian  to  officiate  as  judge  advo-  p.  485. 

cuto.  This  was  not  unusual  until  a  (8)  See  Forms  in  Appendix  IL  III. 
War  Office  circular  directed  the  ap- 
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that  the  prisoner  has  had  notice  of  the  intention  to  bring 
forward  previous  convictions.*  He  provides^  under  the 
direction  of  the  superior  authority^  for  the  accommodation  of 
the  court  on  assembling,  and  is  authorized,  if  necessary, 
to  hire  rooms  for  the  purpose.*  He  registers  and  records* 
all  the  acts  of  the  court,  all  applications  and  requests  sub- 
mitted to  it  by  either  prosecutor,  prisoner,  or  persons  in 
attendance  as  witnesses ;  and  all  oral  evidence,  as  nearly  as 
may  be,  in  the  very  words  of  the  witness.  He  notes  the 
hour  of  assembly  and  of  adjournment  and  the  cause,  if  the 
adjournment  is  at  an  earlier  hour  or  for  a  longer  period  than 
usual ;  and,  generally,  all  incidental  occurrences,  particularly 
the  clearing  of  the  court,  the  cause  thereof,  and,  where 
interlocutory  judgments  are  given,  the  decision.  The  judge 
advocate  advises'  the  court  on  points  of  law,  of  custom,  and 


(9)  War  Office  Circalar,  658,  24th 
Not.  1830. 

(1)  The  snm  actnally  expended,  as 
also  for  stationery,  postage,  fire,  and 
other  contingent  expenses,  is  repaid 
on  the  production  of  the  vouchers  and 
the  certificate  of  the  president :  offi- 
ciating judge  advocates,  or  deputy 
judge  advocates  not  holding  perma- 
nent appointments,  include  in  this 
account  their  claim  for  the  dailj  al- 
lowance nnder  the  royal  warrant  of 
two  guineas  for  each  day  of  actual 
sitting  of  the  court,  and  for  any  inter- 
vening Sundays,  but  not  for  more  than 
two  days  in  the  whole  for  the  total 
number  of  adjournments.  The  amount 
is  issued  on  foreign  stations  under  the 
authority  of  the  officer  commanding  on 
the  station.  At  home,  the  account 
and  certificate  is  transmitted  to  the 
judge  advocate  general. — Royal  War- 
rant, 24th  Sept.  1858,  par.  33 :  Ex- 
planatory Directions,  p.  1 57. 

(2)  The  earlier  articles  of  war  re- 
quired this  office  to  be  performed 
under  the  express  sanction  of  an  oath. 
—  **  At  a  general  court  martial  there 
is  a  clerk  who  is  to  be  sworn  to  make 
a  true  and  faithful  register  of  the  pro- 
ceedings of  that  court." 

(3)  Amicus  Citrijb. — ^It  has  hither- 
to been  the  avowed  anxiety  of  military 
men  to  prevent  their  proceedings  from 
being  overlaid  with  unnecessary  tech- 
nicalities, borrowed  from  the  civil 
courts,  and  it  must  surely  be  from 
inadvertence  that  ''Amicus   Curise" 


has  been  so  prominently  brought  for- 
ward to  designate  the  prisoner's  friend,  • 
or  a  legal  adviser  of  the  parties  before 
a  court  martial ; — if  this  law  term  must 
be  made  use  of  at  all,  would  it  not  bo 
more  applicable  to  the  officiating  judge 
advocate  ? 

General  Sir  C.  J.  Napier,  on  the 
very  subject  of  legal  advisers,  {Re- 
marks on  Military  Law,  p.  93)  remarks 
that  soldiers  have  a  language  of  their 
own: — their  coining  a  new  word  must 
find  its  excuse  in  the  necessity  which 
arises,  when  the  thing  exists  without 
having  a  natne  which  will  at  once 
suggest  the  idea.  The  same  applies  to 
the  use  of  an  old  word  in  a  new  sense ; 
and,  so  far,  borrowing  occasionally 
from  the  lawyers  may  be  desirable,  in 
order  to  prevent  unnecessary  circum- 
locution or  inconvenient  paraphrase. 

In  this  instance,  however,  the  al- 
ready received  words  express  all  that 
is  wanted  and  are  not  liable  to  be 
misunderstood :  besides  which  the 
adoption  of  this  law  term  into  our 
military  vocabulary  appears  the  less 
desirable,  as  it  has  been  appropriated 
in  a  manner  so  very  foreign  to  that  in 
which  it  is  ordinarily  used.  Some 
little  pains  have  been  taken,  but  the 
expression  has  not  been  found  any 
where  in  law  books  with  a  different 
sense  from  that  in  which  it  is  used  by 
Sir  £.  Coke:  "If  a  judge  is  doubtful 
or  mistaken  in  matter  of  law,  a 
stander-by  may  inform  the  court  as 
Amiens  Cnrise.'*— 2  Inst.  178. 
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of  form,  and  invit-es  their  attention  to  any  deviation  there- 
from. 

465.  It  is  generally  understood  that  the  parties  before  the  how  fw  bound 
court  have  a  right  to  the  opinion  of  the  judge  advocate,  soner. 
either  in  or  out  of  court,  on  any  given  question  of  law 

arising  out  of  the  proceedings,  and  whenever  he  is  thus 
called  upon  to  give  an  opinion  in  open  court,  it  is  the  more 
correct  course  that  it  should  appear  on  the  proceedings 
together  with  the  application.  Mr.  Tytler  considers  that 
the  judge  advocate  is  bound  to  assist  the  prisoner  in  the 
conduct  of  his  defence^  but  it  is  more  in  consonance  with 
the  custom  of  the  service,  that  the  judge  advocate  should 
only  interfere  to  the  extent  to  which  the  court  itself  is 
bound  to  interpose ;  to  take  care  that  the  prisoner  shall  not 
suffer  from  a  want  of  knowledge  of  the  law,  or  from  a 
deficiency  of  experience,  or  of  ability  to  elicit  from  witnesses, 
or  to  develope  by  the  testimony,  which  in  the  course  of  the 
trial  may  present  itself,  a  full  statement  of  the  facts  of  the 
case,  as  bearing  on  the  defence.  To  this  extent,  the  court 
martial  and  judge  advocate  are  bound,  it  is  conceived,  to 
offer  their  advice  to  the  prisoner.  Justice  is  the  object  for 
which  the  court  is  convened,  and  the  judge  advocate  ap- 
pointed ;  to  this  aim  all  their  enquiries  and  attention  ought 
to  be  directed,  and  if,  in  the  prosecution  of  the  design,  the 
prisoner  should  be  benefited,  the  efforts  of  the  court,  or  of 
the  judge  advocate,  will  have  been  satisfactorily  and  legiti- 
mately exerted. 

466.  If  at  any  time,  by  inadvertence,  a  member,  in  passing  not  entitled 
sentence,  should  deviate  from  the  letter  of  the  law,  or  assume  JJ^htto  record 


a  power  at  variance  with  it,  it  is  clearly  the  duty  of  a  judge  ?nS«lS  ** 
advocate  to  point  out  the  error:  but,  in  opposition  to  the  ~ 
opinion  of  Mr.  Tytler,*  it  is  believed  that,  should  the  court 
decline  acting  on  his  advice,  the  custom  of  the  sendee  will 
not  only  prohibit  a  record  of  the  judge  advocate's  dissent  in 
form,  but  that  it  will  exclude  it  in  any  shape ;  and  that  he  will 
not,  as  a  matter  of  right,  be  permitted  to  enter,  on  the  face 
of  the  proceedings,  any  opinion,  either  on  a  controverted 
2)oint  or  otherwise,  which,  at  any  period  when  the  court  is 

(4)  Page  355.  (5)  Page  354-5. 
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If  a  court 
peraiMt  in  an 
illegality  in 
its  sentence. 


itniaj  be 
brouKht  to  the 
notice  of  the 


closed,  lie  may  think  it  his  duty  to  offer.^  The  record  is 
confined  to  the  proceedings  of  the  court ;  it  is  not  usual,  nor 
would  it  be  right,  to  detail  the  grounds  which  might  have 
led  the  court  to  the  result  finally  adopted.  The  decision 
only  of  the  court,  both  as  to  interlocutory  and  final  judg- 
ments, is  made  known,  but  in  no  case  the  details  of  any  dis- 
cussion or  the  judgment  of  particular  members.  As  well 
may  an  individual  member  desire  a  right  of  protesting  as 
the  judge  advocate,  and  on  much  more  plausible  grounds, 
the  members  of  a  court  martial  being  individually  amenable 
to  a  superior  court  of  justice  for  the  sentence  which  the 
court  may  record,  whereas  the  judge  advocate,  having  no 
deliberative  opinion,^  is  not,  in  any  case,  legally  responsible. 

467.  Where  a  point  of  law  has  escaped  notice,  it  is  a  rare 
occurrence  for  a  court  martial,  after  having  been  put  on  its 
guard  against  committing  an  illegality,  to  persist  in  opposi- 
tion to  an  officiating  judge  advocate,  if  he  has  himself 
arrived  at  his  opinion  on  sufficient  grounds,  and  is  able  to 
bring  them  in  a  clear  and  intelligible  manner  to  the  attention 
of  the  members. 

468.  If  the  court  will  not  attend  to  such  suggestions  as 
he  may  think  it  his  duty  to  offer  for  their  guidance  upon  a 


(6)  It  is  considered  only  right  that 
the  reader  should  be  infomied  that 
this  statement,  (as  to  the  inadmis- 
sibility of  a  claim  on  the  part  of  judge 
advocates  to  record  opinions,  given  by 
them  in  closed  court)  was  called  in 
question  by  several  officers  in  the 
judge  advocate  general's  department 
of  the  then  company's  army,  who 
inclined  to  the  opinion  that  the  judge 
advocate  has  a  right  to  enter  a  pro- 
test on  the  face  of  the  proceedings. 

It  is  believed  that  such  pretensions 
have  never  received  any  countenance 
in  the  judge  advocate  general's  de- 
partment at  home :  and  it  may  be 
further  urged,  in  defence  of  the  opinion 
above  given,  and  first  published  by  the 
author  in  1830,  that  it  was  offered  as 
his  impression  of  the  custom  of  war  in 
like  cases,  but  not  without  considera- 
tion or  availing  himself  of  more  ex- 
tended experience. 

After  some  thirty  years*  practical 
acquaintance  with  the  customs  of  Her 
Majesty's  service,  though  still  una- 
voidably ill-informed  as  to  any  excep- 
tional usages  in  the  army  in  India, 


he  did  not  alter  this  passage  in  the 
second  edition,  which  was  the  last 
that  had  the  advantage  of  being  re- 
vised by  him.  From  subsequent  re- 
marks upon  it,  he  learnt  what  may 
have  been  a  practice,  often  acquiesced 
in,  (but,  it  may  be  observed,  in  many 
cases  not  allowed)  by  courts  martini 
in  that  country;  but  after  several  years' 
experience  as  a  deputy  judge  advocate, 
he  had  no  wish  to  see  it  adopted  else- 
where;— he  conceived  that  the  exist- 
ence of  a  right,  such  as  that  contended 
for,  might  tend  to  promote  dogmatism 
in  the  officiating  judge  advocate  and  to 
make  members  less  likely  to  listen  to 
arguments,  to  which,  if  offered  without 
assumption,  they  would  readily  attend. 
(7)  "The  judge  advocate  can  do 
no  more  than  submit  his  opinion  to 
the  court:  he  cannot  prevent  a  deter- 
mination contrary  to  his  opinion,  and 
of  course  is  not  responsible  for  such 
determination." — Sir  Charles  Morgan 
to  Mr.  Tytler,  (at  that  time  deputy 
judge  advocate  in  North  Britain),  27th 
May,  1799. 
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point  of  law,  it  then  becomes  the  duty  of  the  judge  advocate,  fg^^'L*'*^. 
in  order  to   prevent  the   confirmation   or  execution   of  a  J«^  ^ 
sentence  which  may  not,  in  his  opinion,  be  warranted  by  the 
law,   to  transmit  the   proceedings  to  the  judge   advocate 
general  at  home,  or  to  the   confirming   authority  abroad, 
"  together  taith  a  statement  of  those  circumstances  which  he 
considers  material  as   affecting   the   legality   of   the   pro- 
ceedings."*    A  confidential  communication  of  this  sort  was 
allowable  when  the  oath  of  secrecy  taken  by   the  judge  under  »n 
advocate  did  not  extend  to  the  sentence  of  the  court,  and  it  expressly 
is  now  provided  for  by  means  of  the  exception,  which  was  oath  of 
inserted  when  an  addition  was  made  to  the  form  of  oath  in  ■®*''**^' 
the  year  1844.» 

469.  The   articles   of   war  of  1860    provided  that  the  Pkobecutob. 
officiating  judge  advocate^  shall  in  no  case  act  as  prosecutor.' 
By  the  custom  of  the  service,  the  duties  of  prosecutor  more  Prosecution 
frequently  devolve  on  the  person  who  may  have  originated  oftSecwwn. 
the  charge,  on  the  prisoner's  commanding  officer,  or  on  a 
staff  officer  ordered    to    perform  the   duty;    occasionally, 
where   the   accusation  involves   distinct    transactions,    the 
conduct  of  the  prosecution  is  entrusted  to  different  persons 
as  they  may  be  more  particularly  acquainted  with  the  several 
circumstances  to  be  investigated;    it  is,  however,   always 
considered  to  be   at  the  suit  of  the  crown.     It  may  be 

(8)  Extract -^Letter,  Judge  adro-  An  acquaintance  with  the  sense  in 
cate  general  to  a  field  officer  who  had  which  **  to  inform  "  was  originally  in- 
stated that  in  his  opinion,  the  court  at  trodnced  into  our  military  code,  would 
which  he  was  officiating  as  jodge  have  spared  much  discussion  by  wri- 
advocate,  was  proceeding  to  give  an  ters  on  military  law.  The  earlier 
illegal  sentence,  and  that  it  appeared  articles  of  war  were  worded  as 
to  him,  that  **if  the  deputy  judge  follows:  **In  all  criminal  cases, 
advocate  is  not  to  enter  his  opinion  which  may  concern  the  crown, 
on  the  proceedings,  he  may  be  sup-  his  majesty's  adTocate  general  or 
posed  to  hare  concurred  with  the  judge  advocate  of  the  army,  shall  m- 
court,  and  thereby  incur  undeserved  form  the  court,  and  prosecute  in  his 
censure."  majesty's  behalf:" — until  the  altera- 

(9)  See  Form  (§  440),  where  the  tton  of  the  articles  in  1829,  the  article 
addition  is  shown  in  italics.  required  the  judge  advocate  to  pro- 

(1)  The  judge  advocate   formerly  secnte,  and  "to  inform,"  that  is,  *to 

instituted  proceedings  before  courts  prefer  an  accusation' continued  in  the 

martial,  by  virtue  of  bis  appointment,  margin,  although  expunged  from  the 

as  in  the  present  day  the  attorney  body  of  the  article, 
general  files  ex  officio   informations.        The  duty  of  the  judge  adrocate  to 

and  in  all  cases  where  a  prisoner  was  advise  the  court  on  points  of  law 

committed  to  the  marshal  yenerai,  it  arises  in  the  practice  of  courts  martial, 

was    provided  that  the  informations  and  not  from  having  been  prescribed 

against  him  should  be  given  to  the  b^  any  ancient  ordinances  requiring 

judge  advocate  within  eight  and  forty  him  to  inform  the  court, 
hours  of  his  commitment.  (2)  Art  War,  162. 
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observed,  that  no  person  can  appear  as  prosecutor  before  a 
court  martial,  who  is  not  subject  to  martial  law,  except, 
perhaps,  in  places  beyond  the  seas,  where  there  may  be  no 
form  of  English  civil  judicature,  and  the  court  martial  is 
especially  convened  for  the  trial  of  offences  not  military. 
A  prosecution  may,  and  often  does,  take  pkce  at  the  instance 
of  a  person  not  himself  in  the  service,  who  in  this  case  is 
sometimes  called  the  informant;  after  giving  his  evidence 
(which  should  obviously  be  the  first  received,)  he  is  allowed 
to  remain  in  court,  that  the  actual  prosecutor  may  receive  his 
suggestions  and  be  able  more  easily  to  refer  to  him ;  but  the 
prosecutor  alone,  as  would  appear  due  to  consistency,  counsel 
not  being  admitted  in  court  to  reply  to  an  accusation,  can 
dilate  on  the  charge.'     Civilians,  appearing  before  courts 


(3)  Mr.  Tytlcr  (p.  208)  oflferg  a  dif- 
ferent opinion ;  he  refers  to  the  case 
of  a  sorgeon  prosecated  at  the  suit  of 
a  coroner,  for  neglect  of  datjr,  in 
not  paying  proper  attention  to  the 
sick :  he  does  not  state  that  the  coro- 
ner was  the  actual  prosecutor;  he  was 
no  doubt  the  informer,  probably  the 
principal  witness,  and  at  his  instance, 
the  prosecution  might  have  been  insti- 
tuted; but  it  is  doubted  whether  ho 
was  permitted,  as  prosecutor,  to  ad- 
dress the  court,  and  thereby  to  ac- 
quire the  right,  if  not  to  incur  the 
obligation,  of  obtruding  his  opinions 
upon  the  peculiar  and  military  duties 
of  a  medical  officer.  The  paragraph 
referred  to  does  not  appear  to  have 
been  written  with  the  accustomed  dis- 
crimination and  judgment  of  this  au- 
thor, or  he  would  have  spared  himself 
the  trouble  of  remarking,  that  **  a  pro* 
secution  may  be  brought  in  a  court 
martial  at  the  suit  of  a  person  who  is 
himself  net  subject  to  military  juris- 
diction, provided  the  offence  be  of  a 
military  nature,  and  committed  Inf  a 
pertoH  under  the  military  law."  It 
never  could  be  imagined  that  a  person 
not  subject  to  military  law  could  be 
brought  to  a  court  martial;  or,  if  it 
were  possible,  that  a  court  would  en- 
tertain such  a  charge  against  him:  and 
surely,  if  a  civilian  were  subjected  to 
the  jurisdiction  of  a  court  martial,  in 
consequence  of  a  declaration  of  mar- 
tial law  or  active  operations  in  the 
field  in  a  foreign  country,  it  would  be 
less  objectionable  that  a  prosecution, 
conducted  by  a  civilian,  should  be  for 


an  offence  not  of  a  military  nature. — 
Mr.  Samuel  (p.  389)  has  justly  re- 
marked on  this  subject:  **  There  would 
seem  as  little  reason  as  justice  in  ad- 
mitting the  civil  classes,  generally,  to 
become  suitors  in  a  military  court. 
The  parties  would  stand  there,  in  the 
first  place,  on  a  very  unequal  footing 
with  respect  to  one  another;  the  re- 
sponsibility being  all  on  one  side. 
The  court  martial  may  punish  one 
party  if  he  should  be  found  to  be  an 
offender,  while  it  can  give  no  redress 
against  the  other,  in  a  contrary  event, 
for  a  vexatious  or  malicious  prosecu- 
tion. There  is  not  either  any  more 
equity  in  the  penalties  to  be  awarded, 
than  reciprocity  in  the  distribution  of 
justice,  inasmuch  as  the  military  of- 
fender might  be  absolutely  ruined  in 
his  fortune  and  his  prospects  by  the 
adverse  event  of  a  prosecution  ;  when 
a  civil  party  would  escape,  in  bis  own 
courts,  with  a  nominal  penalty.  One 
need  not  go  further  than  to  sidvert  to 
the  misdemeanour  of  sending  a  chal- 
lenge, which,  in  subjecting  the  officer 
to  be  cashieredf  may  act  as  a  large 
pecuniary  forfeiture,  possibly  of  all  he 
is  worth,  besides  depriving  him  of  the 
advantages  of  his  previous  service,  and 
the  future  means  of  life,  while  it  would 
expose  the  other  to  a  trifling  fine, 
and  possibly  a  slight  imprisonroenL 
There  would  seem  no  fairness  in  the 
strife  where  the  odds  are  so  vast. 
The  author  has  known  instances  of 
very  unprovoked  and  wanton  chal- 
lenges, and  of  gross  assaults  com- 
mitted by  officers,  wearing  at  the  time 
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martial^  should  be  precluded,  in  their  character  of  witnesses, 
from  offering  any  remark,  and  confined  to  the  testimony 
they  may  have  to  offer.  Incalculable  difficulties  and  em* 
barrassments  would  arise  from  a  dereliction  of  this  salutary 
custom. 

470.  No  proceedings  in  open  court  can  take  place  except  pezbovbk. 
in  the  presence  of  the  prisoner.      Prisoners  are  occasionally 
attended  by  the  provost  marshal ;  at  other  times,  by  an  es-  Prisoners  aro 
cort'or  guard,  or  by  a  commissioned  officer,  as  his  rank  or  the  in  open  court. 
nature  of  the  charge  may  dictate,  if  officers  without  sword 

or  sash  (§  353),  if  soldiers  without  their  caps,  or  any  other 
articles  they  can  make  use  of  as  missiles.^  The  custom  of 
all  English  courts  of  judicature  prescribes,  that  the  prisoner, 
having  pleaded,  has  a  right  to  demand  that,  during  the  trial, 
he  may  be  without  irons,  unfettered,  and  free  from  bonds  or 
shackles  of  any  kind,  unless  there  be  danger  of  escape  or 
rescue,^  but  a  court  martial  has  no  control  over  the  prisoner, 
except  during  his  continuance  in  court;  when  the  court 
adjourns,  the  provost  marshal,  or  the  brigade,  garrison,  or 
regimental  authority,  resumes  the  entire  authority  and 
superintendence  (§  356). 

471.  Accommodation  is  usually  afforded  on  the  applicsr 
tion  of  the  prisoner  for  any  friend  or  legal  adviser,  the 
benefit  of  whose  assistance  he  may  desire  during  the  trial ; 

their  militaiy  nniform;  and  of  charges  under  the  cognisance  of  a  court  mar- 
haring  reference  to  them,  heing  after-  tial,  if  anything  shonld  turn  oat  upon 
wards  preferred  to  the  commander  in  the  trials,  calling  for  sach  farther  pro- 
chief  on  the  spot;  which  were  not  ceedings,  in  interest  of  the  concerns  of 
however  entertained  bj  him,  on  the  the  army,  under  the  18th  *  clause  of 
impression,  and,  as  it  would  appear,  the  matinj  act.  Except  in  this  way, 
a  just  one,  that  the  matter,  in  respect  it  is  hardly  to  be  wished,  from  the 
of  the  persons  implicated  in  them,  be-  reasons  assigned,  as  well  as  for  the 
longed  to  another  forum.  It  is  not  additional  trouble  it  would  give  to  the 
denied,  but  that  the  same  violences,  if  military  tribunals,  that  these  mixed 
attended  by  circumstances .  which  are  injuries  should  be  brought  before 
supposed  to  throw  a  discredit  on  the  them.  The  common  law  is  fully 
body  of  the  army,  might  become  the  competent  to  redress  the  wrongs  of 
subjects  of  a  prosecation  in  the  mill-  those  who  are  placed  under  its  pecu- 
tary  C4>urts;  but  then  it  must  be  on  liar  protection,  and  to  whom  the 
the  reUuion  of  a  military  suitor;  or  military  law  is,  as  it  were,  a  foreign 
possibly,  after  the  common  law  courts  law." 
have  enquired  into  them,  through  in-  (4)  Queen's  Iteg.  p.  121. 
dictments  preferred  for  that  purpose,  (5)  1  Leach,  43. 
they  may  be   subsequently    brought 


*  Now  the  89th. — but  officers,  though  liable  to  be  cashiered,  are  no  longer 
amenable  to  a  court  martial. — See  before,  note,  §  S3. 
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Counael  not 
permitted  to 
address  tlio 
court,  but 
may  iidvu>o 
prisoner. 


Intbbpkktbb 


mutt  alvajn 
be  examined 
on  oath. 


Form  of  oath 


may  be  either 
regularly  de- 
tailed for  the 
duty, 


or  a  member. 


but  permission,  as  respects  any  person  so  employed,  may 
be  revoked  by  the  court,  in  case  of  any  misconduct  rendering 
it  necessary.  The  parties  only  are  permitted  to  address  the 
court,  it  being  an  admitted  maxim  on  all  courts  martial  that 
counsel  are  not  to  interfere  in  the  proceedings,  or  to  offer 
the  slightest  remark,  much  less  to  plead  or  argue;  but  a 
prisoner  is  not  precluded  the  advantage  of  the  presence  and 
advice  of  any  military  or  private  friend,  or  debarred  from 
retaining  a  professional  adviser,  if  he  thinks  it  advisable  to 
employ  one.  Courts  martial  are  then,  more  than  ever,  parti- 
cularly guarded  in  adhering  to  the  custom  which  obtains  of  re- 
sisting every  attempt  to  address  them  on  the  part  of  any  but 
the  parties  to  the  trial ;  a  lawyer  is  not  recognized^  by  a 
court  martial,  though  his  presence  is  tolerated  as  a  friend  of 
the  prisoner,  to  assist  him  by  advice  in  preparing  questions 
for  witnesses  or  writing  them  out  for  him,  in  taking  notes, 
and  in  shaping  his  defence. 

472.  An  interpreter  may  be  sworn  at  any  period*  of  the 
proceedings,  if  required  by  either  party,  or  judged  necessary 
by  the  court.  The  mutiny  act  requires  that  he  be  duly 
swom^  or  make  a  solemn  affirmation  before  being  examined ; 
but  there  is  no  form  of  oath  prescribed;  the  following 
is  very  generally  used :  I,  A.  B.,  do  swear  that  I  will,  to 
the  best  of  my  ability,  faithfully  and  truly  interpret  and 
translate  in  all  cases,  in  which  I  shall  be  required  so  to  do, 
touching  the  matter  now  before  the  court.  So  help  me 
God. 

473.  In  India  there  is  a  regular  establishment  of  inter- 
preters, whose  appointments  depend  upon  their  ability  to 
pass  a  prescribed  examination.  In  the  colonies,  courts 
martial  usually  call  upon  the  regular  interpreters  before  the 
civil  courts,  when  their  services  are  available.^  A  member 
of  the  court  is  not  disqualified  from  that  circumstance ;  on 
the  contrary,  where  assistance  of  an  interpreter  is  required 
during  the  deliberation  of  the  court  with  closed  doors,  not 
an  unfrequent  occurrence  when  there  were  foreign  regiments 


(7)  It  was  expressly  prorided  by 
the  Irish  coercion  act,  that  persons 
tried  by  courts  martial  under  its  pro- 
Tisions  might  hare  the  assistance  of 
counsel  and  attorneys. — See  note, 
§85. 


(8)  Mut.  Act.,  sec  13. 

(9 )  On  foreign  stations,  charges  for 
interpreters  are  made  and  allowed,  in 
conformity  with  the  treasury  circular, 
regulating  the  payment  of  the  ex- 
penses of  **  witnesses,  ftc.** 
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in  our   service,  a  member  should  obviously  be  preferred. 

A  proper  attention  to  the   appearance   of  fairness   would  butnottho 

suggest  the  impropriety  of  receiving  the  interpretation  of  oJ  proaeeutor. 

the  judge   advocate,   and  absolutely   preclude  that  of  the 

actual  prosecutor,  or  any  other  interested  party.* 

474.  The  greatest  caution  should  be  exercised  to  ensure  The  court 
faithful  translation,  and  to  guard  against  misconception  of  jJi^Sit^ 
the   true  meaning  of  any  expression,  either  from  the  in-  JS^SSaUon. 
competence,  or  from  the  possible  bias  of  the  person  employed 
to  interpret.     The  interpreter  should  render  the  very  words 
as  closely  as  possible,  and  not  run  the  risk  of  obscuring  the 
proper  force  of  an  expression  by  attempting  to  give  the  cor- 
responding idiom,  as  the  court  may  call  upon  him  to  explain 
any  part  of  his  translation,  or  refer  to  a  second  interpreter,  if 
they  should  entertain  any  doubt,  or  be  desirous  of  further 
information.*     A  party  to  the  trial  is  at  liberty  to  request  The  court 
the  presence  and  assistance  of  a  private  interpreter,  and  may  Sid™  ?«»« 
urge  upon  the  court  the  propriety  of  hearing  his  version  of  "  thYvSew  to 
the  precise  meaning  of  evidence,  or  any  illustration  on  his  ntetratiolfS*" 
part  of  a  phrase  which  will  admit  of  a  second  construction  ^^^^ 

0 

(1)  Remarks  bj  Lieutenant-general  British  army,  who  was  deeply  rerscd 

Sir  Thomas  M*Mahon,commander-in-  in  erery  branch  of   military    iuris- 

chief  at  Bombay,  on  a  general  court  prudence,  form  a  part  of  the  military 

martial,  held  at  Karrack,  on  the  6th  code  of  this  presidency,  sec.  20,  art. 

April,  1841 : —  108,  p.  143,  wherein  the  practice  now 

**  An  attentive  perusal  of  the  pro-  adverted  to  is,  without  reservation  or 

ceedings  in  this  case  has  impressed  me  qualification,  declared  to  be  contrary 

with  the  full  conviction  of  the  correct-  to  the  principles  of  justice;  and  in  a 

ness  of  the  finding  on  both  charges,  subsequent  case  which  occurred    in 

and  of  the  justice  of  the  sentence ;  this  army,  the  proceedings  were  on 

and  I  regret  to  observe,  that  no  point  the  same  grounds  set  aside  by  the 

of  extenuation  presents  itself  by  which  then  commander-in-chief  in  the  year 

I  could  have  considered  myself  ju^ti-  1816.     With  these  precedents,  there- 

fied  in  withholding  my  confirmation  fore,  before  me,  I  cannot  give  effect 

from  the  award  of  the  court,  had  not  to  the  present  sentence,  passed  under 

a  material,  and  what  has  been  pre-  the  invalidating  circumstances  before 

viously  deemed  a  vitiating  illegality  referred  to.    Ensign has  thus 

occurred  in  the  proceedings,  by  the  narrowly  escaped  the  loss  of  his  corn- 
officiating  judge  advocate,  by  whom  mission,  and  I  trust  that  the  lament- 
the  prosecution  was  wholly  conducted,  able  position  to  which  his  acts  of 
having  also  been  allowed  to  perform  insobriety  had  reduced  him,  will  en- 
the  duty  of  interpreter  in  the  exami-  sure  a  lasting  reformation  in  his 
nation  of  several  witnesses,  both  on  conduct." 

the  prosecution  and  defence.      The         (2)  There  are  obviously  many  cases 

ill(^ality  of  that  proceeding  was  first  where  it  would  be  desirable  to  retain 

noticed  and  animadverted  on  by  Ge-  the  original  in  the  proceedings,  but  in 

neral  the  late  Marquis  of  Hastings,  no  case  without  a  translation,  as  many 

(then  Earl  Moira,)  when  commander-  expressions  may  present  no  difficulty 

in-chief  in  India,  and  the  sentiments  on  the  spot,  and  yet  be  wholly  nnin- 

of   that    eminent   ornament   of  the  telligible  to  the  confirming  authority. 
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being  put  upon  it;  and  the  court,  under  all  the  circum- 
stances of  the  particular  case  before  them,  would  decide  on 
an  application  of  this  nature,  neither  allowing  unnecessary 
interruption  on  the  one  hand,  nor  obstructing  the  accurate 
investigation  of  justice  on  the  other. 


Tho  proceed- 
ings are  re- 
corded under 
the  Ruperin- 
tendenoe  of 
the  president 


These  minutes 
should  contain 
a  record  of 
ever;ything 
bv^^nngonthe 
trial: 


The  nunes.  &c. 
of  the  mem' 
bora. 


and  judge  ad* 
vocate; 


a  note  of  their 
abseuoe. 


Proceedlnin, 
how  recorded, 


Hie  Proceedings* 

475.  The  proceedings  of  all  courts  martial  are  reduced  to 
writing  by  the  officiating  judge  advocate  (§  464)  on  general, 
and  by  the  president  or  a  member  under  his  superintendence, 
on  other  courts  martial  The  object  of  this  report  of  the 
proceedings  is  that  the  superior  authority  may  be  aware  of 
everything  bearing  on  the  trial,  which  has  transpired  or 
taken  place  in  open  court.  Not  only  is  the  evidence  taken 
down,  as  directed  in  the  Queen's  regulations,  (§  464,  478) 
and  the  judgment  recorded,  but  all  questions  rejected  by 
the  court,  and  all  incidental  transactions,  are  noted  on  the 
face  of  the  proceedings. 

476.  The  names  of  the  members  are  registered  in  the 
proceedings  according  to  seniority,  and  the  regiment  of  each 
is  invariably  to  be  annexed  to  his  name,  and,  if  on  the  staff, 
his  rank  and  situation  are  to  be  distinctly  stated.  The  name 
of  the  judge  advocate  is  in  like  manner  to  be  added  under 
those  of  the  members. 

477.  In  the  case  of  the  secession  of  a  member  or  the 
absence  of  the  prosecutor,  prisoner,  or  a  witness  under  ex- 
amination, it  is  noted  on  the  face  of  this  record,  and  the 
cause,  when  susceptible  of  proof,  is  shown  by  evidence ;  if 
arising  from  illness,  by  the  evidence  of  a  medical  officer :  or, 
if  the  subject  of  enquiry  be  a  civilian,  by  other  medical 
practitioner. 

478.  Not  only  is  care  to  be  taken  that  the  minutes  of  the 
proceedings  of  all  courts  martial  be  fidrly  and  accurately 
recorded,*  but  the  Queen's  regulations  further  point  out 


(3)  Qaeen's  Reg.  p.  223.  The 
general  regulations  {EdiU  1837,  p. 
347)  explained  that  the  president  was 
held  strictly  responsible  for  this : — bat 
it  is  the  duty  of  any  member,  observ- 
ing an  inaccuracy  or  omission,  to  call 
attention  to  it — and,  if  there  should 


be  a  difference  of  opinion  on  this 
point,  it  is  referred  as  other  incidental 
questions  to  the  decision  of  the  court. 
The  correction  of  his  deposition  by  a 
witness  under  examination  is  spoken 
of  under  ^at  head.  (§  960.) 
It  appears  that  it  used  to  be  the 
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that  this  must  be  done  in  '*  a  clear  and  legible  hand^  without  and  made  up. 
erasures  or  interlineations ;  the  pages  of  the  minutes  are  to 
be  numbered^  and  the  sheets  (when  more  than  one)  are  to  be 
stitched  together."  The  record  itself,  usually  termed  the 
proceedings,  is  made  up  separately^  upon  each  new  trial,  and 
authenticated  at  the  dose  by  the  president,  with  the  date  of 
signature  annexed,  and  is  also  countersigned  by  the  judge 
advocate. 

479.  The  judge  advocate  on  general  courts  martial  at  Tnnsmitted 
home  transmits  the  proceedings  to  the  judge  advocate  general  uonto^he'^ 
in  London,  when  the  prisoner  belongs  to  Her  Majesty's  land  Mth^tyf 
forces,  in  order  to  being  laid  defore   the  sovereign ;  and 

abroad  they  are  in  like  manner  to  be  transmitted  to  him 
after  having  been  finally  disposed  of  by  the  confirming 
authority.'  The  proceedings  of  general  courts  martial,  held 
abroad,  (except  in  India,  China,  and  in  any  army  where  from 
time  to  time  the  like  full  powers •  may  be  given  (§  729,  n.)  to 
the  general  commanding  in  chief)  are  also  transmitted  to  the 
judge  advocate  general,  in  order  that  he  may  lay  them  before 
the  Queen  ;^  in  all  cases,  where  officers  are  adjudged  to 
suffer  death,  or  penal  servitude,  or  to  be  cashiered,  discharged 
or  dismissed,  and  in  other  cases  where  the  general  officer 
may  think  proper  to  suspend  the  execution  of  any  sen- 
tence.* 

480.  The  proceedings  of  general  courts  martial  are  care-  and  when 
fully  preserved  in  the  office  of  the  judge  advocate  general  in  «^i]^f«.' 
London.     The   proceedings   of  district  or  garrison   courts  office  oMhe^ 
martial,  after  they  have  been  confirmed  and  promulgated,  gSSSnSf^*****' 
are  forwarded  by  the  president,  and  are  in  like  manner 
preserved. 

48 1.  When  a  general  or  district  court  martial,  before  which  except  in  the 
a  soldier  may  be  brought,  on  the  report  of  the  court  of  tried  for  aeir- 
enquiry  that  his  maiming  or  mutilation  was  the  effect  of  found  guii^ 
design,  the  proceedings  are  sent  through  the  judge  advocate 
general,  the  commander  in  chief,  and  the  secretary  for  war, 

costom  for  the  jadge  adrocate  to  read  (4)  Qaeen*8  Beg.  p.  221. 

the  examination  of  a  witness  as  taken  f5)  Art.  War,  160.    Qoecn's  Beg. 

down,  and  *<to  ask  first  the  eridence,  p.  224,  par.  19. 

then  the  prisoner  and  the  court,  whe-  (6)  See  Warrant,  Appendix  II.  III. 

ther  they  were  satisfied  with  it  as  (7)  Art.  War,  160.    Qaeen's  Beg. 

expressing  the  meaning  of  the  dcpo-  p.  224. 

nent."— Grose,  voL  2,  p.  164. 
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PROCEEDINGS. 


§  482-489. 


RogimieutAl  and 
detachnient 
courts  martiaL 


Party  tried  by 
general 
or  district 
courts  martial 
is  entitled  to 
copy. 


Copies  of  pro- 
ceedings of 
regimental 
courts  martial 
have  boon  given 
on  the  request  of 
tlie  soldier. 


to  the  commissioners  of  Chelsea  Hospital^  in  order  that  they 
maj,  when  the  case  comes  before  them,  have  the  best  means 
of  arriving  at  a  just  decision,  either  to  grant  or  withhold  a 
pension.^ 

482.  The  proceedings  of  all  regimental  and  detachment 
courts  martial  are  entered  in  the  court  martial  book 
(§  316, 324)  as  are  also  copies  of  the  charges,  finding  and 
sentences  of  general,  district,  and  garrison  courts  martial,  in 
the  ofiScers'  court  martial  book,  or  the  court  martial  book,  as 
the  case  may  be.* 

483-9.  The  articles  of  war  provide  that  every  person 
tried  by  a  general,  district,  or  garrison  court  martial,  or  any 
person  on  his  behalf,  is  entitled,  on  demand  made  within  three 
years  from  the  date  of  the  final  decision  on  the  proceedings,  to 
a  copy  of  the  proceedings  and  sentence  (paying  for  the  same 
at  the  rate  of  fourpence  per  folio  of  seventy-two  words), 
whether  such  sentence  shall  be  approved  or  not,  as  soon  after 
the  receipt  of  the  proceedings  at  the  office  of  the  judge 
advocate  general  as  such  copy  can  conveniently  be  supplied.  ^^ 
Copies  of  the  proceedings  of  regimental  courts  martial  are 
not  given  as  a  matter  of  right,  but  they  have  been  occasion- 
ally granted  upon  application  of  the  person  tried. 


(8)  Art.  War,  86. 

(9)  Quecn*8  Keg.  p.  391. 

( 1 0)  Art.  War,  161.  This  provision 
was  contained  in  the  matiny  act  nntii 


I860.  It  was  for  the  first  time  ex- 
tended to  district  and  garrison  conrts 
martial  when  transferred  to  the  ar- 
ticles of  war. 
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CHAPTER  XIII. 

ASSEMBLY   OP   THE   COURT   AND   INCIDENTS  ON 
ASSEMBLING ;    CHALLENGES. 

400.  The  officers  appointed  to  serve  on  the  court  martial  *  Awembiy  of 

11  T  1  •!.     A<^^\  1  •  1  officers  for  the 

assemble   according  to   order,  (§  426)   together  with  any  oourt. 

others  who  may  have  been  directed  to  be  ''in  waiting "  in 

order  to  prevent  delay  in  the  event  of  any  officer  failing  to 

attend,  or   to   replace   any   officer  in  respect  of  whom   a 

challenge  may  be  allowed.     The  officiating  judge  advocate 

takes  care  that  accommodation  for  the  court  and  parties  to  Accommodation 

the  trial  has   been  provided  at  the   time   named  for  the 

assembly  of  the  court  (§  464) ;  and  the  Queen's  regulations 

require  that   ''  all   official   orders   and  memoranda  having 

reference  to  the  proceedings  of  military  tribunals  are  to  be 

laid  before   courts  martial   when   sitting."*     The   provost 

marshal,  his   deputy  or  orderly  non-commissioned  officers 

performing  the  duty,  are  previously  placed  und^r  the  orders 

of  the  officiating  judge  advocate  for  summoning  witnesses, 

giving  notice   to  the  members   of  time   of  meeting,   and 

generally  for  giving  such  attendance  as  may  be  required. 

Upon  the  trial  of  an  officer  it  is  usual  for  an  orderly  officer 

to  be  in  attendance  on  the  court  during  its  sitting.     K  there 

be  no  provost  marshal  guard,  a  guard  or  sentries,  as  may  be 

necessary,  are  furnished,  and  receive  orders  from  the  judge 

advocate. 

491.  The  presence  of  the  requisite  number  of  officers  The  number 
(§  14,  526)  having  been  ascertained,  and  any  preliminary  in  on^  being 
business  having  been  disposed  of,  the  court  is  proclaimed 

(1)  This  and  the  iincceeding  chap-  is  drawn  to  the  necessary  modifica- 

ters  more  particularly  refer  to  trials  of  tions  on  trials  of  appeal  from  regi- 

prisoners  by  general  courts  martial;  mental  courts  of  enquiry,  and  in  the 

but  the  form  of  procedure  in  all  courts  procedure  of  minor  courts, 
martial  is  essentially  the  same,  and,  (2;  Queen's  Beg.  p.  223. 
where  they  are  not  obyious,  attention 
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INCIDENTS  ON  ASSEMBLING. 


§  492-493. 


firesent, 
he  court 
opens, 


and  may  forbid 
tho  puDlicatioii 
of  its  proceed- 
ings during  the 
trial; 

and  take  their 
seats. 


Judge  Advocate 


and  parties  to 
striaL 


thei 


Wasbants  and 

OSDBBS  HBAJ>. 


General  court 
martial. 


district  or 
garrison 
court  martial, 


open  (§  454)  by  the  provost  marshal,  sometimes  by  an  officer 
or  by  an  orderly  Serjeant  who  is  in  attendance.  The 
prisoner,  prosecutor,  and  witnesses  then  appear  in  court, 
but  withdraw  from  time  to  time  when  it  is  cleared  by  order 
of  the  president,  for  deliberation  or  upon  any  incidental 
discussion.  The  president  also  gives  notice  in  those  cases 
where  the  court  martial  may  think  proper  to  forbid  a 
publication  of  a  report  of  the  proceedings  of  the  trial  during 
its  continuation.' 

492.  The  president,  who  must  in  all  cases  be  a  combatant 
officer  (§  15),  takes  his  seat  at  the  head  of  the  table,  and  the 
judge  advocate  calls  over  the  names  of  the  members,  who 
**  take  their  seats  according  to  rank,"*  alternately  to  the  right 
and  left,  officers  of  the  regimental  staff,  or  of  the  civil  depart- 
ments, sitting  and  voting  by  seniority,  according  to  their  re- 
lative rank.*  The  judge  advocate's  writing  table  is  usually 
placed  on  the  right  of  the  president ;  when  requisite,  accom- 
modation is  also  afforded  for  the  prosecutor,  on  the  left,  and 
for  the  prisoner  or  his  friend,  opposite  to  the  president. 

493.  When  the  court  is  assembled  by  virtue  of  a  special 
warrant  under  the  sign  manual,  it  is  read  by  the  judge 
advocate  general  or  his  deputy.  At  other  trials  by  general 
courts  martial  the  order  for  the  assembling  of  the  court  is 
read,  and  the  warrants  of  the  president  and  judge  advocate 
uniformly  and  necessarily  so ;  in  these  warrants  the  authority 
under  which  they  are  issued,  either  a  warrant  under  the  sign 
manual,  or  the  warrant  of  a  commander  in  chief  duly  autho- 
rized to  delegate  such  authority,  is  invariably  referred  to. 

^The  custom  of  reading  or  laying  before  the  court  the 
warrant  (or  a  certified  copy)  giving  authority  for  its  conven- 
tion, has  for  the  most  part  fallen  into  disuse,  although,  from 
the  form  of  warrant,  this  formality  might  seem  to  have 
been  originally  contemplated.^  In  the  case  of  a  district  or 
garrison  court  martial,  the  order  assembling  tiie  court  and 
appointing  the  president  is  read,  and  it  is  moreover  neces- 
sary in  tiiose  cases  where  the  court  is  assembled  by  any 
officers  other  than  those  authorized  under  the  sign  manual. 


(3)  See  before,  §  454. 

(4)  Art.  War,  165. 

(5)  Queen's  Reg.  p.  6. 

(6)  •*  And  for  ezecating  the  several 
powers,  matters  and  things  herein  ex- 


pressed, iheM  shall  be  to  yon  tu  to  the 
aaid  general  courts  martial^  and  all 
others  whom  it  may  concern,  a  suffi- 
cient warrant  and  authority.^  See 
Forms  in  Appendix. 
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and  where  existence  of  a  sufficient  warrant  cannot  be  pre- 
sumed as  a  matter  of  course,  that  it  be  made  appear,  in 
some  shape  or  other,  that  the  officer  convening  it  has  been 
duly  authorized:  — a  notification  to  that  effect  may  be  made 
in  public  orders,  or  the  warrant,  or  a  copy,  may  be  laid 
before  the  court.  Officers  commanding  regiments  and  de- 
tachments are  empowered  to  assemble  regimental  and  de-  regimental  or 
tachment  courts  martial  without  other  authority  than  the  court  mwtiai. 
articles  of  war. 

494.  When  not  specified  in  the  order  for  the  assembly  of  ^*%^®"£t 
the  court  or  in  the  president's  warrant,  (which  it  may  be  ^Jj^jj****** 
observed,  (§  273)  is  no  longer  the  ordinary  practice)  it  is 

proper  at  this  stage  of  the  proceedings  to  read  either  the 
charge  signed  by  the  convening  officer  himself,  or  **by  order  " 
by  an  officer  of  the  head  quarter,  brigade  or  regimental  staff, 
according  as  it  may  be  a  general,  district,  or  regimental  court 
martial ;  or  the  authority  for  a  prisoner  being  tried  on  the 
charges  preferred  against  him,  or  for  the  court  entering  on 
any  other  enquiry,  as  the  case  may  be — the  court  has  thus 
brought  before  it  the  matter  touching  which  they  are  about 
to  swear  that  they  will  duly  administer  justice,  and  are 
formally  required  to  enter  on  enquiry. 

495.  After  reading  the  orders  for  the  assembly  of  the  After  the  war- 
court  and  the  trial  of  the  prisoner,  and  the  warrants  of  tiie  are  reaS,  °  ^" 
president  and  judge  advocate,  tiie  names  of  the  president 

and  the  other  officers  appointed  to  serve  on  the  trial  are  read 

over  in  the  hearing  of  tiie  prisoner,  each  officer  answering  to 

his  name.     The  judge  advocate  (at  courts  martial  otiier  than  and  the  mem. 

general,  the  president)  then  asks  the  prisoner,^  or  if  several  ^^totheir 

are  tried  together  asks  each  one  separately,  whether  he  SedSjienw i« 

objects  to  be  tried  by  the  president  or  by  any  of  the  other  ^^*^**'*' 

officers. 

496.  A  prisoner  cannot  challenge  the  court  generally :  — 

(7)  Qualified  challenges,  both  by         With  respect  to  challenges  on  an 

the  prisoner  and  bj  the  jadge  adro-  appeal  from  a  regimental  conrt  of  en- 

cate  or  prosecator  on  the  part  of  the  qniry,  there  is  not  the  same  difBcnIty, 

crown,  were  formerly  allowed.     As  as  the  proTision  of  the  mutiny  act 

the  mutiny  act  now  expressly  prorides  only  extends  to  the  trial  of  prisoners, 

for  the  exercise  of  the  right  of  cbal-  and  in  no  way  interferes  with  the  pre- 

lengc  by  the  prisoner,  and  does  not  rioDsly  established  custom  of  allowing 

mention  challenges  on  the  part  of  the  challenges  on  the  part  of  either  party 

crown,  it  is  a  qnefition  how  far  these  to  the  appeal, 
last  may  be  admissible. 
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CHALLENGES. 


§  497-498- 


Theprisonormay 
object  to  indi- 
viaual  members 
or  ch&llcnfro  tho 
composition  of 
the  court.       • 


Challenge  of 
presidont 
referred  to 
the  superior 
authority: 


of  anv  other 
member, 
decided  by  tho 
remainder  of  tho 
court. 


Courao  adopted 
when  two  or 
more  ofliceni  are 
challenged. 


The  place  of 
ofllcers  who  are 
act  asido. 


until  sworn  in,  it  is  not  competent  to  decide  upon  questions 
in  the  nature  of  pleas  in  bar  of  trial.  Nor  can  a  prisoner 
challenge  the  whole  of  the  members  coUectiTely,  but  he  has 
a  legal  right  to  object  to  every  individual  member  composing 
the  court.  The  prisoner  also  may  object  to  the  composition 
of  the  court,  (§  18-29,  303,)  for  defect  in  rank,  or  otherwise. 

497.  Should  the  prisoner  object  to  the  president,  the 
objection  to  him  is  made,  and,  together  with  the  evidence, 
recorded  on  the  proceedings,  in  the  same  manner  as  on  the 
challenge  of  any  other  member.  It  cannot  however  in  Uke 
manner  be  disposed  of  by  the  court,  when  unfounded,  except  it 
may  be  disallowed  by  two  thirds  at  least  of  the  other  officers 
appointed  to  form  the  court®  Where  a  larger  minority 
than  one  third  desire  to  refer  it,  or  where  the  objection  appears 
well  founded,  it  is  referred  to  the  decision  of  the  authority 
by  whom  the  president  was  appointed,  the  court  separating 
for  that  purpose.^  If  the  prisoner  object  to  any  officer  other 
than  the  president,  the  objection  is  decided  by  the  president 
and  the  other  officers  appointed  to  form  the  court,®  but  no 
steps  are  taken  with  respect  to  a  challenge  of  any  other 
officer,  so  long  as  an  objection  to  the  president  has  not  been 
disposed  of.  It  may  be  added  that,  in  any  other  case  where 
a  prisoner  challenges  more  than  one  officer,  he  is  required 
to  state  his  objections  to  them,  separately,  and  in  the  order  of 
their  rank,  and  courts  martial  usually  consider  the  objections 
one  by  one,  and  make  known  their  decision  upon  each  before 
entering  upon  another.* 

498.  When  the  whole  of  the  objections  have  been  gone 
through  by  the  court,  either  the  officers,  in  respect  of  whom 
challenges  may  have  been  allowed,  are  replaced  at  once 
from  the  officers  in  waiting,  or,  when  no  officer  has  been  put 
in  orders  for  this  purpose  or  there  are  not  sufficient,  any 


(8)  Compare  §  616. 

(9)  Art.  War,  164.  These  proTi- 
sions  apply  to  every  description  of 
court  martial,  and  were  first  inserted 
in  the  mntiny  act  of  1647,  which  thus 
fixed  what  had  gradaaliy  become  the 
prevailing  practice  of  the  service, 

(1)  There  is  no  regulation  on  this 
subject,  nor  indeed,  owing  to  the  un- 
frequency  of  challenges,  as  there  any 
well-established  custom ;    but   where 


several  officers  hare  been  challenged, 
the  above  has  been  the  general  prac* 
tice. — It  would  appear  to  be  calculated 
to  obviate  inconveniences  in  every 
case,  and  some  expedient  of  the  kind 
must  necessarily  b«  resorted  to,  in  the 
event  of  every  member  being  chal- 
lenged, a  circumstance  which  has 
occurred,  and  in  more  than  one  in- 
stance. 


byoouii. 
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further  proceedings  must  be  suspended  until  officers  are 
obtained  to  make  up  the  number,  of  which  the  court  may 
have  been  originally  composed.      Should  any  inconvenience  suppUed  by 
attend  the  supplying  of  the  vacancies,  if  the  legal  mini-  **      °     "» 
miun  still  remain,  it  rests  with  the  superior  authority  to 
dispense  with  the  swearing  in  of  the  additional  number.' 

499.  Should  a  fresh  president  be  appointed  he  is  of  course  who  vemiidect 
subject  to  challenge,  as  are  also  the  officers  who  may  supply 

the  place  of  those  in  respect  of  whom  objections  may  have 
been  allowed  by  the  court : '  the  judge  advocate,  as  before 
observed,  (§  463)  is  in  no  case  challengeable. 

500.  Peremptory  challenges,  or  challenges  without  cause  ohaUengei 
assigned,  are  not  known  to  courts  martial;    the  prisoner  unkSown!^ 
must  in   every  case  state  his   objection,   which,  together  is  called  on 
with  the   statement  of  any  witnesses,  is  entered  on  the  objoction;  which 

•  ft  1  /•!  T«fa  »l8o  entered 

mmutes  of  the  court,  as  other  parts  of  the  proceedings,  on  the  face  or 
Should  any  officer,  other  than  the  president,  be  challenged,  ^ 
the  cause  of  exception  being  detailed  and  a  reply  or 
explanation  offered,  if  the  case  be  susceptible  of  such.  How  disposed  of 
which  is  also  entered  on  the  face  of  the  proceedings,  the 
president  directs  that  the  court  be  cleared,  when  it  proceeds 
to  deliberate  and  decide  on  the  assigned  cause  of  exception. 
The  court,  it  may  be  observed,  must  decide  on  the  assertion 
of  the  individual  challenging,  of  the  officer  challenged,  and 
of  the  witnesses  adduced;  since  there  is  no  authority  to 
receive  evidence  on  oath,  before  the  administration  of  the 
prescribed  oath  to  the  members.  The  member,  in  respect  to 
whom  the  objection  has  been  made,  receives  the  president's 
permission  to  withdraw  on  the  clearing  of  the  court;  or  for 
the  want  of  a  decisive  custom  in  this  respect  retains  his  seat, 
but  without  voting  on  the  question :  it  may  be  more  desir- 
able that  the  officer  challenged  should  retire  during  the 
deliberation,  as  it  would  promote  freedom  of  discussion ;  but 
it  must  be  confessed  that  a  contrary  practice  has  been  not 
unfrequently  observed.  In  general,  an  officer,  objected  to  on 
the  score  of  prejudice  or  malice,  requests  permission  to 
withdraw  altogether,  and  the  court  ordinarily  feels  disposed 
to  comply,  when  it  can  yield  consistently:  Sir  Edward 
Blackstone  has  well  remarked,  that  upon  challenges  for 

(2)  Seo  §  14  ODd  §  5S6.  (3)  Art.  War,  154. 

O 
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§  501-504. 


Decision  M  to 
challen^  made 
known  in  open 
couii. 


Okuaeof 
challenge; 


defect  in  rank ; 


defect  from 
ineiperieuoe ; 


prejudice  or 


preiii 
malu 


Principal 
caueeaof 
challenge  of 
Jurors ;  propter 
affectnmt 


cause  shown,  if  the  reason  assigned  prove  insufficient  to  set 
aside  the  juror,  perhaps  the  bare  questioning  his  indifference 
may  provoke  resentment.^ 

501.  The  other  officers  having  come  to  a  decision  as  to  the 
allowance  of  the  chaUenge,  and  the  officer  whose  case  has 
been  under  consideration  being  aware  of  the  result,  the 
parties  are  called  into  court  and  the  public  is  admitted.  The 
decision  is  then  made  known  in  open  court,  and  the  member 
objected  to,  either  retains  his  seat,  or  else  is  set  aside  in  order 
to  being  replaced,  as  above  pointed  out,  by  some  other  officer. 

502.  Challenges  to  particular  jurors  have  been  reduced 
by  lawyers  to  four  heads :  propter  honoris  respectum  ;  propter 
defectum  ;  propter  affectum  ;  and  propter  delictum.  No 
question,  connected  with  the  first  class,  can  arise  for  con- 
sideration by  a  court  martial,  and  it  would  be  difficult  to 
imagine  a  case  to  be  classed  under  the  fourth.  It  is  possible, 
however  improbable,  that  challenges  may  arise,  depending  on 
the  second  class ;  as  if,  by  inadvertence,  an  officer,  under 
the  degree  of  captain,  were  about  to  take  the  oaths  and  pro- 
ceed to  the  trial  of  a  field  officer ;  or,  if  a  young  officer  were 
nominated  a  member  of  a  court  martial,  without  having  pre- 
viously attended  the  proceedings  of  such  courts.® 

503.  The  most  frequently  occurring  causes  of  challenge, 
—  or  rather  the  least  infrequent, — fall  under  the  third 
head ; — for  suspicion  of  prejudice  or  malice.  It  is  unneces- 
sary, were  it  even  possible,  to  enter  with  minuteness  on  thifl 
subject.  The  gprounds  of  challenge  are  necessarily  the  same 
in  all  courts,  but  depend  entirely  on  the  facts  of  the  particular 
case  and  the  view  the  court  may  take  of  them.  Each  cause  of 
prejudice  must  vary  in  complexion  and  degree,  and  can  only  be 
decided  by  the  opinion  of  the  members  of  the  court  martial, 
in  whose  breast  it  is  to  distinguish  that  degree  of  prejudice 
or  malice  which  may  render  the  exception  to  a  particular 
member  conclusive. 

504.  According  to  Blackstone,  principal  challenges  of 
jurors  challenged  for  suspicion  of  bias,  or  partiality,  are, 
"  where  the  cause  assigned  carries  with  it,  prima  facie, 
evident  marks  of  suspicion,  either  of  malice  or  favour :  as, 
that  a  juror  is  of  kin  to  either  party  within  the  ninth  degree ; 


(5)  4  CommentAries,  p.  353. 


(6)  Quean's  lEleg.,  p.  220. 
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that  he  has  an  interest  in  the  cause ;  that  there  is  an  action 
depending  between  him  and  the  party ;  that  he  has  taken 
money  for  his  verdict ;  that  he  has  formerly  been  a  juror  in 
the  same  cause ;  that  he  is  the  party's  master,  servant,  coun- 
sellor, steward,  or  attorney,  or  of  the  same  society  or  corpora- 
tion with  him :  all  these  are  principal  causes  of  challenge, 
which,  if  true,  cannot  be  overruled ;  for  jurors  must  be  omni 
exceptiane  mcffores,^ ''  Now,  the  greater  part  of  these  causes  mv  apply  in 
of  principal  challenge  may  arise  on  courts  martial,  and  it  oourtomartua; 
cannot  be  questioned  that  it  is  equally  necessary  as  on  juries, 
that  members  of  a  court  martial  should  be  omni  exceptume 
majores.  Still,  however,  it  must  be  borne  in  mind,  that  there 
is  not  an  equal  facility  of  replacing  a  member  of  a  court 
martial  and  a  juror  in  an  ordinary  trial ;  and  that  great  in- 
convenience to  the  service,  if  not  a  failure  of  justice,  must 
often  arise  if  frivolous  causes  of  challenge  were  admitted. 

505.  The  having  declared  an  opinion  unfavourable  to  the  hayipg  deUYered 
prisoner  maUciausly.  is  a  stood  cause  of  challen^ce ;  but  if  it  prisoner 
shall  appear  that  the  juror  made  such  declaration  from   his 
knowledge  of  the  cause,  and  not  out  of  any  ill  will  to  the 

party,  it  is  no  cause  of  challenge.® 

506.  A  juryman  has  been  set  aside  on  a  trial  for  high 
treason,  because,  when  looking  at  the  prisoners,  he  uttered 
the  words  **  damned  rascals : "  •  such  ground  of  challenge 
would,  no  doubt,  avail  against  a  member  of  a  court  martial. 

The  having  expressed  an  opinion  of  the  prisoner  on  the  or  on  the  crime 

charge  in  question,  is  held  sufficient  ground  of  exception: — 

''  In  the  year  1718,  an  officer  was  tried  by  a  court  martial 

at  Gibraltar,  for  killing  another ;  the  prisoner  challenged  two 

of  the  members ;  the  first,  for  tampering  with  one  of  his 

witnesses  ;  the  other,  for  declaring  before  the  trial  came  on, 

that  he  deserved  to  die :  both  were  proved,  and  admitted  by  the 

court  to  be  just  and  reasonable  exceptions ;  whereupon  they 

were  both  dismissed,  and  others  sworn  in  their  room.'*  ^ 

507.  In  December,  1828,  a  soldier  of  the  85th  regiment  member 
was  brought  to  a  court  martial  for  attempting  to  steal  the  injured; 
property  of  an  officer,  who  by  inadvertence  was  placed  as  a 
member  on  the  trial.     The  prisoner  was  found  guilty ;  but, 

(7)  3  Commentaries,  p.  363.  (1)  Simes's  Military  Librarj,  to]. 

(8)  Hawkins,  p.  589.  ir.  p.  64. 

(9)  Slate  Trials,  O'Coigly. 
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on  the  opinion  of  the  judge  advocate  general,  the  sentence 
was  remitted,  from  the  circumstance  of  the  oflBcer,  to  whom 
the  property  in  question  belonged,  being  a  member. 

508.  Before  the  alteration  of  the  law,  (§317)  on  appeals 
firom  a  regimental  to  a  general  court  martial,  the  having  been 
a  member  of  such  regimental  court  martial  was  held  a  suffi- 
cient cause  of  exception,  and  the  same  holds  good  as  to 
members  of  the  court  of  enquiry.  (§  512.) 

509.  The  objection,  that  the  member  is  of  the  same 
regiment  or  company  with  the  prisoner,  or  of  the  same  regi- 
ment with  the  president,  is  inadmissible. 

510.  A  commanding  officer  of  the  prisoner's  regiment,  as 
suchy  has  been  objected  to,  and  the  validity  of  the  challenge 
admitted,  possibly  upon  the  supposition  that  prejudice  might 
exist  from  previous  imperfect,  or  ex-  parte^  knowledge  of  the 
circumstances  inducing  the  trial.  The  mutiny  act  and  articles 
of  war  formerly  rendered  '  the  commanding  officer  of  the 
prisoner's  regiment  ineligible  as  president,  as  such,  and  an 
opinion  has  been  given  on  the  highest  authority,  that  a 
prisoner's  conmmnding  officer  sitting  on  the  court  martial  for 
his  trial,  although  not  rendering  the  sentence  invalid,  is  an 
*^  inexpedient  proceeding.''  If  the  conunanding  officer  had 
taken  an  active  part  in  promoting  the  prosecution,  or  in  bring- 
ing forward  the  charge,  his  sitting  as  a  member  would  be 
highly  objectionable  under  any  circmnstances ;  and  if  alleged 
as  a  cause  of  challenge,  should  obviously  be  allowed. 

511.  It  is  a  valid  cause  of  challenge,  that  a  proposed 
member  is  a  material  witness  and  summoned  on  the  trial ; 
but  if  required  to  give  evidence  as  to  character  only,  the 
objection  is  not  admitted.  J£  a  member,  not  having  been  chal- 
lenged, shall  have  taken  the  oaths  and  his  seat,  and  shall  in 
the  course  of  the  trial  be  examined  as  a  material  witness,  he 
is  not  thereby  disqualified  from  discharging  his  duty  as  a 
member  of  the  court  martial.  (§  647.)  Circumstances  may, 
however,  occur,  which  may  render  it  a  sulgect  of  regret  that 
the  duties  of  a  member  and  a  witness  were  united.  Should  the 
cross-examination  be  calculated  to  create  irritation  in  a 
member,  it  must  be  more  consonant  with  his  feelings,  and 
may  probably  be  more  accordant  with  the  custom  of  civil 


(2)  See  the  existing  provisions,  §  16. 
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courts^'  were  he  not  again  to  resume  his  seat ;  but  this  can 
only  be  where  the  members  exceed  in  number  that  required 
by  the  mutiny  act  and  articles  of  war.  Such  a  necessity  has 
not  arisen  within  the  experience  or  knowledge  of  the  author. 
Should  it  occur,  it  may  be  advisable  to  adjourn  the  court, 
in  order  to  obtain  the  concurrence  of  the  authority  convening 
the  court  martial  for  the  secession  of  the  member. 

512.  An  officer's  having  been  a  member  of  a  court  of  ]iATii«been» 
enquiry  held  to  investigate  the  subject  of  the  charge,  the  court  of 
court  having  given  an  opinion,  is  admitted  to  be  a  valid  cause  SSject  o? 
of  challenge ;  and  it  is  generally  held  that  it  is  equaUy  valid 

where  the  court  has  not  given  an  opinion,  although  a  con- 
trary position  has  been  maintained  by  a  well-known  writer 
on  this  subject.*  It  will  be  granted  without  difficulty  that 
a  judge  or  juror  ought,  as  far  as  practicable,  to  enter  upon 
the  investigation  of  a  charge  without  prejudice,  without  the 
bias  which  ex  parte  statements  are  calculated  to  create. 
Now,  the  proceedings  before  a  court  of  enquiry  may  be,  and 
generally  are,  ex  parte  statements,  tending  to  attach  crimina- 
lity, or  to  discover  facts  upon  which  subsequent  charges  may 
be  built,  and  not  upon  oath.  K  the  accused  be  permitted  to 
enter  on  explanation,  the  statements  in  his  favour  are  equally 
without  the  sanction  of  an  oath,  which  the  custom  of  all 
courts,  and  the  statute  law  as  to  courts  martial,  render 
necessary.  It  would  therefore,  it  is  apprehended,  be  quite 
incompatible  with  a  fair  and  equitable  trial,  that  a  member 
of  a  court  martial  should  be  thus  exposed  to  the  impression 
of  statements  by  individuals  neither  on  oath,  nor  subject  to 
cross-examination. 

513.  There  is  another  point  having  near  affinity  to  this,  haTingbeena 
respecting  which  the  author  of  this  work  took  a  view  of  ooiSJteraftrSki. 
the  custom  of  the  service  diametrically  opposed  to  that  of  ^lid^cwweof 
the  author,  above   referred  to.     He  specifies  **the  having  ^      "^^ 
been  a  member  of  a  general  court  martial,  in  which  the 
circumstances  about  to  be  investigated  have  been  discussed, 

(3)  **  It  sceiDB  agreed  that  it  is  no  the  bench,  and  were  sworn,  and  gave 

exception  against  a   per8on*s  giving  evidence,   and  did  not  go  up  to  the 

evidence  either  for  or  against  a  pri-  bench    again    during    his    trial,** — 3 

soner,  that  he  is  one  of  the  judges  or  Hawk^  608. 

jurors  who  are  to  try  him;  and  in  the  (4)  Kennedy  on    General    Courts 

case  of  Hacker,  two  of  the  persons  in  Martial  (London,  1825),  p.  20. 
the  commission  for  the  trial  came  off                                                                            ^^^ 
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either  principally^  collaterally,  or  incidentally,"  as  a  '^  suffi- 
cient exception  to  a  member  objected  to ;  '^  ^  and  this  on  the 
groimd,  ^^  that  members  of  a  court  martial  should  come  to  a 
trial  as  little  acquainted  as  possible  with  the  subject  to  be 
tried,  and  perfectly  free  from  every  bias  and  impression 
which  a  previous  discussion  of  its  merits,  however  incidental, 
could  not  fail  to  leave  on  the  member's  mind  ;'^  and  yet  it  is 
asserted,  as  before  observed,  (§  512)  that  the  objection  to 
an  officer's  having  been  a  member  of  a  court  of  enquiry 
cannot  be  allowed,  if  the  court  had  not  given  an  opinion.  — 
A  collateral  or  incidental  allusion  on  oath,  or  a  discussion 
resting  on  facts  supported  by  legal  evidence,  in  the  course 
of  a  regular  trial,  is  therefore  considered  more  calculated  to 
create  prejudice  and  poison  the  stream  of  justice  than  an  ex 
parte  or  declamatory  statement  not  on  oatL     Although  the 
reasoning  caimot  be  acquiesced  in  by  which  a  distinction  is 
drawn  between  officers  who  may  have  served  on  courts  of 
enquiry  giving  and  toithholding  an  opinion,  yet  it  is  not  diffi- 
cult to  trace  the  probable  origin  of  this  notion.     Mr.  Tytler, 
adverting  to  the  common  law,  and  the  affinity  which  courts 
of  enquiry  bear  to  grand  juries,  observes,  **  No  grand  juror, 
who  has  found  a  bill  of  indictment  against  a  prisoner,  can  be 
a  member  of  the  petty  jury  on  the  trial  of  that  prisoner,  or 
even  on  the  trial  of  another  wherein  the  same  matter  is  in 
question ; "  *  and  thence  he  infers,   **  that  it  is  sufficient 
ground  for  challenging  a  member  of  a  general  court  martial, 
that  he  has  given  his  opinion  of  the  cause  in  a  previous 
court  of  enquiry."     But  Mr.  Tytler  does  not  add,  that  it  is 
an  insufficient  cause,  if  the  court  of  enquiry  did  not  give  an 
opinion,  and  he  might  have  gone  on  to  state,  that  no  grand 
juror,  having  ignored  a  bill  against  a  prisoner,  can  be  a 
member  of  a  jury  on  the  trial  of  that  prisoner  for  the  same 
charge  \  and  that,  under  all  possible  circumstances,  it  is  a 
good  cause  of  challenge  that  ^^  a  juror  has  formerly  been 
a  juror  in  the  same  cause."  ^      Thus  far  the  custom   of 
civil  courts  tends  to  confirm  the  custom  of  courts  martial 
here  contended  for,  —  that  the  having  been  a  member  of  a 
court  of  enquiry  is  a  sufficient  objection,  and  this,  whether 

(5)  Kennedy  on    Ocneral    CoarU        (7)  3  Blackstone,  363.  — See  before, 
Martial,  p.  20.  §  504. 

(6)  Page  923. 
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an  opinion  shall  have  been  given  or  not.     The  reason  seems  hA^ingbMn  a 
to  be  found  in  the  possibility  of  the  jurors  beincc  led  to  a  pre-  ooiuteni  trial, 

Z  'ixj  ^  'J  notinitHolfa 

mature   opmion    from  mcomplete   and  ex  parte  evidence.  Taiidcmiueof 

ch&llAnsA. 

But  though  the  custom  of  courts  of  civil  judicature  must 
have  great  weight  in  justifying  the  customs  of  courts  martial, 
and  although  the  rules  of  evidence  in  courts  of  common  law 
ought  to  be  admitted  by  courts  martial  as  being  the  law  of 
evidence,  yet,  in  matters  relating  to  the  constitution  of  the 
court  and  to  the  ordering  of  its  proceedings,  courts  martial 
must  be  guided  by  their  own  peculiar  customs,  which,  when 
they  differ  from  the  ordinary  forms  in  courts  of  common  law, 
may  generally  be  traced  to  have  originated  in  peculiar  cir- 
cumstances incidental  or  inseparably  attaching  to  courts 
martial. 

514-9.  But  even  if  the  analogous  custom  of  common  law 
courts  were  admitted  as  paramount  authority,  it  is  still  to  be 
shown  that  such  analogy  can  be  established  as  will  support 
the  position,  that  '^having  been  a  member  of  a  general 
court  martial  in  which  the  circumstances  about  to  be  inves- 
tigated have  been  discussed  either  principally,  collaterally  or 
incidentally,"  is  a  sufficient  objection.  We  learn  from 
Hawkins  that  "  It  hath  been  adjudged  to  be  no  good  cause 
of  challenge,  that  the  juror  hath  found  others  guilty  on  the 
same  indictment,  for  the  indictment  is,  in  the  judgment  of  the 
law,  several  against  each  defendant,  for  every  one  must  be 
convicted  by  particular  evidence  against  himself.*  We  read 
also,  that  where  several  are  indicted  jointly,  but  put  separately 
on  their  trials,  a  conviction  of  one  by  a  jury  is  no  cause  of  chal- 
lenge to  the  other  prisoners,  for  the  crime  of  each  is  several.* 
But — quite  apart  from  any  weight  which  may  be  derived  from 
these  rules  of  common  law  courts,  —  it  may  be  confidently 
asserted  that  nothing  is  more  common  or  better  established  by 
custom,  than  for  the  same  court  martial,  or  rather,  as  they 
are  resworn,  courts  martial  composed  of  the  same  officers,  to 
investigate  charges,  not  only  collateral,  but  rising  out  of  the 
same  facts,  and  even  identical.  Were  it  known  and  invari- 
ably admitted,  that  challenges  to  officers  so  circumstanced 
were  allowed,  they  would,  it  is  believed,  be  often  resorted  to 
to  the  prejudice  of  the  service  and  to  defeat  the  ends  of 

(S)  2  Hawkins,  589.  (9)  Keljng,  9. 
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justice.  In  many  situationB  courts  martial  are  with  difficulty 
assembled,  and  it  would  be  often  the  next  thing  to  impossible, 
if  not  absolutely  impossible,  to  furnish  a  different  set  of  officers 
on  collateral  trials ;  and  hence  it  is,  that  arbitrary  challenges 
—  '<  a  provision  fuU  of  that  tenderness  and  humanity  to 
prisoners,  for  which  our  English  laws  are  justly  famous,"  '® 
*—  cannot  be  permitted  before  courts  martial.    . 

(10)  4  Blaclutone,  353. 
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CHAPTER  XIV. 

FOEMATION,  ADJOUBNMENT,  AND  DISSOLUTION  OF 
THE   COURT. 

520.  If  no  challenges  have  been  made,  or  after  all  have  Formation 
l)een  disposed  of,  the  court  must  first  be  duly  formed  by  being 
sworn  in  before  proceeding  with  the  trial.     The  prisoner, 
prosecutor,  (but  not  necessarily  the  witnesses)  being  present,  Svoiringor 
the  judge  advocate  proceeds  to  administer  the  oaths  pre-       ^    ' 
scribed  by  the  articles  of  war  (§  440),  to  the  president  first,  by  onth  admini». 
himself,  as  a  mark  of  respect,  and  subsequently  to  the  mem-  ^ItdSntt  ^ 
bers  collectively,  or  to  as  many  of  them  as  may  conveniently  to  memben 
together  hold  the  book.      The  president  then  administers  to  to  judge 
the  judge  advocate  the  oath  of  secrecy.  adTocaio. 

521.  In  all  cases  in  which  more  prisoners  than  one  are  Coart  raiwoni 
arraigned  upon  different  charges,  and  tried  by  the  same  wchpriaonOT. 
court  martial,  it  is  directed  that  the  court  be  resworn  at  the 
commencement  of  each  trial,  and  that  the  proceedings  should 

be  made  out  separately.  The  contrary  custom,  as  to 
reswearing  the  court,  prevailed  before  the  appearance  of  the  • 
order  to  this  effect,  though  the  terms  of  the  adjuration, 
''  You  shall  well  and  truly  try  and  determine  according  to 
the  evidence  in  the  matter  now  before  you,"  would  seem  to  have 
always  required  the  repetition  of  this  oath  in  each  separate 
case. 

522.  A  court  martial,  once  constituted  by  competent  Court  exists 
authority,  continues  in  existence  till  dissolved  by  the  same 
superior  authority.     If,  when  charged  to  try  a  prisoner, 

it  has  proceeded  with  the  arraignment,  it  cannot  be  dissolved 
without  proceeding  to  judgment;  except  in  case  of  the 
death  or  protracted  illness  of  members,  reducing  it  below 
the  legal  number.     The  illness  of  the  prisoner,  if  it  promise 

(1)  Qaeen'8  Reg.  p.  221. 
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to  suspend  the  proceedings  of  the  court,  to  the  serious  pre- 
judice of  the  service,  may  abo  justify  its  dissolution,  the  pri- 
soner being  thereby  exposed  to  future  triaL  Should  the  death 
of  the  prisoner  put  a  stop  to  the  trial,  the  tact  must  be 
established  by  evidence,  and  recorded  prior  to  the  final 
adjournment  of  the  court 

523.  No  proceedings  can  take  place  but  between  the  hours 
of  eight  in  the  morning  and  four  in  the  afternoon,  or  in  the 
East  Indies,  between  six  in  the  morning  and  four  in  the 
afternoon,  except  in  cases  which  require  inmiediate  example.' 
Evident  necessity  will  in  like  manner  justify  a  deviation 
from  the  well-established  custom  of  the  service  by  the 
sitting  of  a  court  martial  on  Sunday,  Christmas-day,  or 
Good  Friday.' 

524.  The  court  adjourns,  from  time  to  time,  upon  the 
order  of  the  president;  the  time  when  the  court  adjourns 
and  assembles  being  recorded  with  precision,  in  order  that  it 
may  appear  on  the  face  of  the  proceedings  to  have  been 
held  during  the  appointed  hours.  When  the  duration  of  an 
adjournment  is  dependent  on  circumstances,  and  the  court 
cannot  fix  the  day,  it  is  re-assembled  by  a  notification  to  that 
effect  in  orders,  or  by  notice  to  each  member  from  the  offici- 
ating judge  advocate. 

525.  When,  from  peculiar  circumstances,  it  is  probable 
that  a  considerable  time  may  elapse  before  the  sentence  of  a 
general  court  martial  is  made  known,  the  members  are  liable 
to  return  and  do  duty  with  their  respective  corps,  at  the  dis- 
cretion of  the  general  officer  commanding ;  but  they  are  on 
no  account  to  quit  the  district  or  station  where  the  court 
martial  is  held  without  special  authority  for  that  purpose, 
until  the  proceedings  of  the  court  are  finally  disposed  of. 
It  was  pointed  out  in  former  regulations,  that  in  case  of  any 
pressing  necessity,  a  reference  should  be  made,  if  at  home, 
through  the  adjutant  general,  or,  if  on  foreign  stations,  to 
the  general  officer  commanding,  before  the  members  are  per- 
mitted to  go  beyond  the  reach  of  a  call  for  the  re-assembling 
of  the  court* 


(2)  Art  War,  168. 

(3)  In  the  case  of  a  general  conrt 
xn>irtial  the  royal  warrant  (§  464  [1]) 
authorues  the  payment  of  the  usual 


allowances  on  the  intervening  Sandays 
daring  the  sitting  of  the  court. 

(4)  Queen's   Reg.    (1859),    p.   2 ; 
Gen  Reg.  (1837),  p.  247. 
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526.  On  general  courts  martial  at  all  times,  and  on  minor  Dednbieto 
coorts  martial  occasionally,  it  is  desirable  that  a  number,  ex-  than  le^t  legal 
ceeding  that  legally  necessary,  should  be  sworn  in,  to  guard 

against  the  inconvenience  which  might  otherwise  arise  from 
the  sickness  or  death  of  a  member.     If,  by  the  absence  of  a  coait  reduced 
member,  tiie  court  be  reduced  below  the  legal  number,  it  number,  by 
necessarily  adjourns :  if  the  legal  number  remain,  the  trial  is  adyouml'"*^ 
proceeded  with.     In  either  case  the  absence,  with  the  cause, 
is  duly  recorded.     If  it  be  tiie  sickness  of  a  member,  proved 
by  the  evidence  of  a  medical  officer,  the  court  may  adjourn, 
eitiier  from  time  to  time,  or  leaving  the  time  of  meeting  to 
be  announced,  as   above  mentioned  (§  524);   but  if  the 
number  be  reduced  by  deatii  below  tiie  minimum,  the  court  ^TcuSoived' 
being  from  that  moment  dissolved,  so  far  as  the  cause  under 
trial  is  concerned,  adjourns  sine  die,  and  the  circumstance 
is  reported  to  the  autiiority  by  which  the  court  is  con- 
vened 

527.  On  the  court  being  reduced  below  the  legal  mini-  J«^^JJf»* 
mum  by  death,  or  if  the  illness  of  any  one  of  its  number  be  pronounced, 
so  serious  as  to  render  necessary  such  an  adjournment  as 

may  prove  inconvenient  to  the  service,  it  is  competent  to  the  a  new  ^  may 
authority  which  convened  it  to  declare  the  court  dissolved, 
and,  provided  it  has  not  proceeded  so  far  as  to  give  judgment, 
to  assemble  another  court  for  the  trial  of  the  prisoner.     The 
mutiny   act  only  provides  against  second  trials  of  persons 
**  acquitted  or  convicted.**     Such  of  the  officers,  who  com- 
posed  the  former  court,  as  remain  available,  may  be   ap- 
pointed to  form  part  of  the  new  one,  but  they  must,  with 
the  additional  members,  be  subject  to  challenge.     The  whole  an  imweedingt 
of  the  proceedings,  the  swearing  of  the  court,  the  swearing  ™"**        **"*' 
and  examination  of  witnesses,  &c.,  must  be  de  novo.     Such 
course,  not  only  accords  with  the  ordinary  proceedings  of 
courts  martial  and  the  express  opinion  of  the  late  able  judge 
advocate,  Mr.  Manners  Sutton,^  but  is  in  strict  conformity 

(5)  The  opinion  of  Mr.  Mannen  b/  referring  to  the  judge  adTocate 

Satton,  referred  to,  was  given  in  a  general,  was  productive  of  an  arrange- 

case  where  an  officer  had  been  placed  ment  of  the  affair,  in  consequence  of 

on  his  trial  and  the  prosecution  far  which,  the  prisoner  was  released  from 

proceeded  with,  when  the  illness  of  a  arrest  and  returned  to  his  duty ;  it  is 

member,  by  reducing  the  court  below  for  this  reason  that  names  and  dates 

the  legal  number,  interrupted  the  pro-  are  not  given, 
ceedings ;  and  the  delay,  occasioned 
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ABJOUBKMEKT   AND 


§  538-529. 


Consent  of 
parties  not  to 
affect  the 
constitution  of 
court; 


may  influence 
the  admission  of 
eyideooe. 


Casualty  to 
president ;  the 
next  senior 
member  may  bo 
appointed. 


with  the  custom  of  the  superior  courts  of  law^  on  the  sudden 
iUness  of  a  juror.® 

528.  It  has  however  been  held,  that  new  members  may 
be  euUed  to  a  court  martial,  if  "  such  persons  hear  or  be  well 
informed  of  the  evidence  given  before  their  attendance ;  ^  ^ 
and  others  again  have  asserted,  that  such  proceeding  would 
be  correct,  if  assented  to  by  the  prisoner ;  but  as  it  is  directly 
contrary  to  common  law  to  admit  a  new  juror,  and  opposed 
to  the  custom  of  courts  martial  to  admit  a  new  member  to 
take  his  seat  during  the  progress  of  a  trial,  (as  much  so  and 
for  the  same  reasons  as  it  would  be  tp  permit  an  original 
member,  who  had  been  absent  during  the  examination  of  a 
witness,  to  resume  his,)  there  can  be  no  sufficient  reason  for 
admitting  even  the  consent  of  the  prisoner,  to  induce  such  a 
deviation  from  the  correct  path.  Any  other  irregularity, 
and  innovations  of  every  kind,  might,  if  consented  to  by  the 
parties  before  the  court,  upon  the  same  principle,  be  justified. 
The  court  is  sworn  to  abide  by  certain  fixed  rules,  not  to 
arbitrate  between  parties  on  any  terms  to  which  t?iey  may 
agree,  and,  it  is  conceived,  ought  not  to  permit  the  concur- 
rence of  the  prisoner,  or  parties  to  the  trial,  to  influence  any 
proceeding  which  may  affect  its  constitution.  The  utmost 
extent  to  which  the  consent  of  the  parties  might  operate, 
should  apply  only  to  any  laxity  or  modification  in  the  admis- 
sion of  evidence.  If  these  principles  be  admitted,  it  must 
be  granted,  that  on  the  addition  of  a  new  member,  the  court 
ought  invariably  to  be  resworn  and  to  be  again  subject  to 
challenge ;  but,  when  the  court  is  duly  constituted,  if,  to 
save  time,  the  prisoner  think  fit,  and  the  prosecutor  do  not 
object,  there  can  then  be  no  objection  to  admit  after  each 
witness  has  been  again  sworn,  the  reading  over  to  him,  and 
the  entering  on  the  proceedings  of  his  previously  recorded 
testimony,  with  any  alteration  he  may  desire,  the  witness 
being  himself  also  subject  to  examination  by  the  court  and 
to  be  again  examined  by  the  parties  before  it. 

529.  Should  the  court  be  deprived  of  the  president,  the 
convening  authority  is  competent  to  appoint  the  next  senior 
member  to  that  oj£ce  (if  he  be  eligible  under  the  provisions 


(6)  Scaldert*8  case  $  2  Leach,  707. 

(7)  Opinion  of  the  king's  adrocate 
and  solicitor  of  the  adminiltj,  Messrs. 


O.  Panl  and  W.Strahan.— 1  M*  Arthur 
(3rd  Edit.  1806),  Appendix  xv  ;  bat 
onutted  in  the  4th  Edition  (1813).^ 
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of  the  articles  of  war,)  provided  the  members  still  remaining 
be  legally  sufficient.  In  such  case,  the  proceedings  would 
continue  as  though  no  interruption  had  occurred,  the  warrant 
or  order  appointing  the  new  president  being  read  and  en- 
tered. 

530.  As  it  is  essentially  necessary  tiiat  the  examination  Abienoeor 

of  witnesses  should  take  place  in  the  presence  of  all  the  durinKreoeptiou 
members  of  the  court,  and  as,  in  &ct,  no  act  performed  by  a  preveDtshii 
part  of  the  court  can  be  legal,  the  unayoidable  absence  of 
any  member,  by  sickness  or  otiierwise,  at  any  period,  neces- 
sarily prevents  his  resuming  his  seat."  A  failure  in  atten« 
tion  to  this  custom,  which  has  ever  prevailed,  so  far  as  the 
author  can  ascertain,  in  the  british  army,  was  strongly 
animadverted  upon  by  General  Viscount  Combermere,  in 
a  general  order,  dated  Simla,  17th  September,  1828,  on  the 
proceedings  of  a  general  court  martial  held  at  Dinapore,  for 
the  trial  of  Lieutenant  E.  Eeily,  of  the  13th  light  infantry : 
'^  It  appears  that,  on  the  court  assembling  on  the  sixth  day, 
one  of  the  members  was  taken  ill  and  obliged  to  witiidraw ; 
a  sufficient  number  remaining,  the  court  proceeded  in  the 
hearing  of  evidence  for  tiie  defence.  On  tiie  next  day  of 
assembling,  the  member  who  had  withdrawn  was  allowed  to 
resume  his  seat.  This  proceeding  is  so  directly  at  variance 
with  the  practice  of  courts  martial  and  the  principles  of 
justice,  that  it  may  be  held  to  affect  the  legality  of  the 
judgment  of  the  court."  His  lordship,  after  commenting  on 
tiie  finding,  continues, — "  The  irregularity,  before  observed, 
has  rendered  nugatcry  the  sentence  of  the  court  martial." 

531.  It  can  scarcely  be  necessary  to  remark,  that  the 
occasional  withdrawing  of  a  member  for  any  time,  however 
limited,  must  suspend  the  examination  of  a  witness ;  that, 
which  is  in  itself  unjust  and  irregular,  must  be  so,  if  tolerated 
in  any  degree. 

532.  The  absence  of  the  judge  advocate,  who  may  have  Judge adroate 
been  sworn  in  at  tiie  commencement  of  the  proceedings,  will  in7faS^J»^^ 
not  invalidate  the  proceedings  of  a  general  court  martial.   A  *"*** 
substitute  may  be  appointed  by  the  judge  advocate  general, 

or  by  the  officer  convening  the  court,  where  the  warrant 

(8)  See  a  remark  of  hii  majesty  in     Qaarter-master  Heady,  3rd  dragoon 
the    general  order,  20th    December,     guards. —$  617. 
1806,    pablishing    the    sentence   on 
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§  539-534. 


and 
dutiofc 


hit 


Trial  may  be 
put  off» 


on  score  of 
absent  witness ; 


sickness  of 
prisoner; 


which.  In 
certain  cases, 
may  lustily 
diMsolution  of 
the  court, 


includes  the  power  to  appoint  a  judge  advocate.  The  person 
appointed  to  officiate  must  obviously  be  sworn,  and  it  must 
be  entered  on  the  face  of  the  proceedings,  that  his  warrant 
has  been  read  in  court  The  reasons  which  debar  the  return 
of  a  member,  absent  during  the  reception  of  evidence,  do  not 
apply  to  the  judge  advocate ;  he  may  resume  his  duties  at 
any  moment 

533.  Application  to  delay  the  assembling  of  the  court, 
from  the  absence  or  indisposition  of  witnesses,  the  illness  of 
the  parties,  or  other  cause,  should  be  made,  when  practicable, 
to  the  convening  authority ;  but  application  to  put  off  or 
suspend  the  trial,  may  be  urged  with  a  court  martial,  sub- 
sequent to  the  swearing  of  the  members.  It  may  be  sup- 
ported by  affidavit,  and  to  prevail  on  the  score  of  the  absence 
of  the  witness,  the  court  must  be  satisfied  that  the  testimony 
proposed  to  be  offered  is  material,  and  that  without  it,^  tiie 
applicant  cannot  have  substantial  justice.  The  points,  there- 
fore, which  each  witness  is  intended  to  prove,  must  be  set 
fortii  in  tiie  application,  and  it  must  also  be  shown  that  the 
absence  of  the  witness  is  not  attributable  to  any  neglect  of  the 
applicant  A  precise  period  of  delay  must  be  prayed  for,  and 
it  must  be  made  appear  that  there  is  reasonable  expectation  of 
procuring  the  attendance  of  the  witness  by  the  stated  time  ;  ' 
or,  if  the  absence  of  a  witness  be  attributed  to  his  illness,  a 
surgeon,  by  vivd  voce  testimony,  or  by  affidavit,  must  state 
the  inability  of  the  witness  to  attend  the  court,  the  nature  of 
his  disease,  and  the  time  which  will  probably  elapse  before 
the  witness  may  be  able  to  give  his  testimony. 

534.  The  court  must  obviously  be  adjourned  at  any  period 
of  its  proceedings,  prior  to  tiie  final  close  of  tiie  prosecution 
and  defence,  on  satisfactory  proof  by  a  medical  officer  that 
the  prisoner  is  in  such  a  state  that  actual  danger  would  arise 
from  his  attendance  in  court ;  and  where  the  prisoner  is  so  ill 
as  to  render  it  probable  that  his  inability  to  attend  the  court 
will  be  of  such  continuance  as  to  operate  to  the  inconvenience 


(1)  «*I  take  it  not  only  on  prece- 
dent, bat  in  common  justice,  a  cpreater 
latitude  baa  always  been  given  in  the 
procuring  witnesses  material  for  the 
defence,  than  those  thought  material 
for  the  proeecntion/* — I%e  judgt  ad' 
vacate  general  (Jdr,  Manners  Sutton), 


Col,  Quentin^s  Trial,  p.  35. 

(2)  **  I  do  not  know  of  anj  instance 
of  the  court  being  adjourned  to  an 
indefinite  period,  for  the  attendance  of 
a  witness,  whose  attendance  thej  could 
not  compel.*' — Afr.  Manners  Suttan, 
ibid. 
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of  the  service^  either  by  the  retention  of  the  members  of  the  ]iriMm«r  being 
courts  from  their  regiments,  or  from  other  cause,  the  court  Bubeequent 
may  be  dissolved  by  the  authority  convening  it,  though  the  *'^™**™®°  • 
prisoner  may  have  been  arraigned  and  the  trial  have  been 
proceeded  with,  and  the  prisoner,  on  recovery,  would  be 
amenable  to  be  tried  by  another  court  martial.' 

535.  The  illness  of  the  prosecutor  would,  in  few  cases,  iiinenof 
justify  the  suspension  of  the  trial,  excepting  perhaps  for  a  ^"^^'^^ 
very  limited  period.     All  prosecutions  before  courts  martial 
are  considered  at  the  suit  of  the  crown,  and  another  officer 
might  be  required  to  perform  the  duties  attaching  to  the  pro- 
secution. 

536-49.  With  reference  to  the  dissolution  of  courts  martial,  Aoonrt 
and  to  the  mode  of  keeping  the  roster  for  court  martial  duty,  sworn,  oounts 
it  may  be  observed  that  the  Queen's  regulations  direct,  that  duty. 
a  court  martial,  the  members  of  which  shall  have  been  as- 
sembled and  sworn,  is  to  be  reckoned  a  duty,  though  they 
shall  have  been  dismissed  without  trying  any  person.^ 

(3)  **  This  18  analogonfl  to  the  cos-  bar,  the  jarj  maj  be  discharged  from 

torn    in  courts  of    civil    jadicatare,  the  trial  of  that  indictment,  and  the 

where,  if  a  prisoner  indicted  for  felon/,  prisoner  on  his  recovery  be  tried  before 

with  whom    the  jaij  is  charged,  be  another  jury.** — ^2  Leach^  p.  619. 

by  sudden  illness,  during  the  trial,  ren-  (4)  Queen's  Beg.  p.  2,  par.  6. 
dered  incapable  of  remaining  at  the 
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CHAPTER  XV. 

OF   THE   TBIAL  AND  ITS  INCIDENTS. 


Charges  road. 


Prisoner 
arraigned. 


Coort,  taking 
objection  to 
charge,  adjourns 
and  reports. 


lisving 
authority  to 
amend  the 
former 
substance  of 
the  charge. 

Plba. 

Guilty,  or 
not  guilty: 


n(me>oflbrod. 
Special  in  bar. 


Arraignment. 

550.  The  court  having  been  swom^  the  charge  is  read,  in 
open  court,  to  the  prisoner,  whom  the  president,  or  judge 
advocate,  at  his  desire,  proceeds  to  arraign,  by  addressing 
him  by  his  rank  and  name^  as  specified  in  the  charge,  and  to 
the  following  efiect:  *Are  you  guilty  or  not  guilty  of  the 
charge,  (or  charges,)  which  you  have  now  heard  read?* 
Where  two  or  more  prisoners  are  tried,  each  is  separately 
arraigned  in  like  form. 

551.  Courts  martial  objecting  (§457)  to  a  charge,  or  the 
terms  of  it,  before  the  arraignment  of  the  prisoner,  must  defer 
calling  on  him  to  plead,  and  adjourn,  reporting  the  proceeding 
through  the  president  to  the  officer  by  whom  the  court  may 
have  been  convened.  With  the  exception  of  mere  clerical 
corrections  (§  389)  the  court  has  no  authority  to  proceed 
with  the  trial  on  altered  charges,  until  their  amendment  has 
been  sanctioned  by  the  authority  convening  the  court 

552.  Whatever  plea  a  prisoner  may  make,  it  is  recorded 
on  the  proceedings :  he  either  pleads  guilty  or  not  guilty ; — 
the  plea  must  be  express,  simple  and  unqualified,  as  no  ex- 
culpatory matter  can,  in  this  stage,  be  received ;  no  special 
justification  can  be  put  in  by  way  of  plea ;  it  would  be  to 
anticipate  the  defence : — or  he  stands  mute,  that  is,  makes 
no  answer  at  all,  or  answers  foreign  to  the  purpose: — or  he 
may  offer  certain  pleas  in  bar  of  trial.' 


(1)  It  was  formerly  the  etiquette  to 
addT«88  prisoners  before  military  courts 
martial,  by  the  appellation  priamuT; 
and  the  cnstom  is  still,  it  is  believed, 
rigidly  retained  in  the  navy. 

(3)  As  to  objections  to  the  charge, 
in  t^  nature  of  pleas  in  abatement. 


see  before,  §  3S9. 

There  is  another  description  of  plea 
(distingnished,  in  civil  coorts,  as  a  de- 
mnrrer)}  it  admits  the  tmth  of  the  facts 
charged;  but  issue  is  joined  upon  some 
point  of  law,  by  which  it  may  be  insisted 
that  the  hcx^  as  stated,  is  no  mutiny,  no 
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553.  In  every  case  in  which  a  prisoner  pleads  guilty,  the  pi«  of  guilt, 
court  martial  is  enjoined,  notwithstanding,  to  receive,  and  to 

report  in  their  proceedings,  such  evidence  as  may  afford  a 
full  knowledge  of  the  circumstances ;  it  being  essential  that 
the  facts  and  particulars  should  be  known  to  those  whose 
duty  it  is  to  report  on  the  case,  or  who  have  discretion  in 
carrying  the  sentence  into  effect'  Formerly,  if  a  prisoner 
pleaded  guilty,  the  court,  adopting  the  custom  of  common 
law  courts,  proceeded  at  once  to  pass  sentence;  this  hap- 
pened in  the  case  of  Lieutenant  Kersteman,  of  the  royal 
artillery,  who  was  tried  at  Bosendaal,  in  1814.^ 

554.  A  plea  of  guilty  has  been  held  by  the  highest  official  ^*[^"«* 
authority  neither  to  preclude  the  production  on  the  part  of  guiHy,  mw 

1  .  /..-I  -  ^^  V  make  •defence 

the  prisoner  01  evidence  as  to  fact  as  well  as  character y  nor  *nd^ 
to  be  a  bar  to  his  addressing  the  court  on  his  defence  in  ex- 
tenuation of  the  offence  or  in  mitigation  of  punishment. 
Upon  the  same  prmciple,  although  an  impression  to  the 
contrary  has  not  been  infrequent,  a  prisoner  pleading  guilty 
is  not  debarred  from  cross-examining  the  witnesses  for  the 
prosecution:  a  prisoner  may  plead  guilty  to  the  charge 
generally,  and  yet  desire  to  alleviate  the  bearing  of  particular 
parts  of  the  evidence  brought  against  him,  or  to  place  his 
conduct,  connected  with  such  evidence,  in  a  different  point 
of  view  from  that  in  which  the  examination  in  chief  may 
have  left  it,  and  justice  requires  that  he  should  enjoy  this 
privilege :  besides  which,  a  cross-examination  may  essentially 
tend  to  an  elucidation  of  facts,  and  a  knowledge  of  oircum-* 
stances;  to  ascertain  which,  for  the  information  of  the 
approving  authority,  is  the  express  object  of  proceeding 
with  the  trial. 

555.  A  prisoner,  who  stands  mute,  does  so,  either  obsti-  standing 
nately,  or  by  visitation  of  God.     In  either  case,  the  court  ^^^ 
would  act  in  the  spirit  of  the  regulation,  above  quoted  (§  553), 
by  entering  a  plea  of  "not  guilty,"  and  proceeding  with  the 
trial.     Before  this  order,  courts  martial,   on  a  prisoner's 
standing  obstinately  mute  or  refusing  to  plead,  proceeded,  as 

disobedience  of  orders,  no  condact  mitted,  and  similar  adyantages  maj  be 

unbecoming  the  character  of  an  offi-  taken  on  a  plea  of  not  gailt/. 

cer  and  a  gentleman.    This  plea,  in  (3)  Queen's  Reg.  p.  228. 

to  far  as  it  concerns  the  proceedings  (4)  O.  0.  No.  393. — See  also  Q.  0, 

of  courts  martial,  need  scarcely  be  Na338. 

adverted  to,  as  it  would  not  be  ad- 
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ARRAIGNMENT   AND   PLEA, 


§  556-559. 


Pleas  in  Iwr 
of  trial; 


If  the  plea  in 
bar  be  valid, 
the  court 
acyoums. 


Similar  matter 
mM  be  offered 
in  his  defence. 


Plea  to  the 
Jurisdiction : 


person: 


offence. 


on  a  plea  of  guilt,  to  pass  sentence.  The  trial  of  assistant 
surgeon  Harrison  of  the  17th  regiment  of  foot,  at  Ghazepoor, 
in  1816,  supplies  an  instance:  the  court,  in  passing  sentence, 
specially  declared,  that  they  had  no  altematiye,  considering 
the  prisoner's  determined  and  repeated  refusal  to  plead,  but 
to  pronounce  him  guilty.*  This  custom  of  courts 'martial 
was  grounded  on  that  of  common  law  courts :  but  it  is  now 
declared  by  statute,  that  if  a  prisoner  refuse  to  plead,  the 
court  may,  if  it  shall  so  think  fit,  order  a  plea  of  not  guilty 
to  be  entered.^  A  court  martial,  therefore,  in  proceeding 
with  the  trial  of  a  prisoner  refusing  to  plead,  would  not  only 
act  in  the  spirit  of  the  order  as  to  pleas  of  guilt,  but  in  con- 
formity with  the  existing  practice  of  common  law  courts.^    ^ 

556.  Pleas  in  bar  of  trial  may  be  either — To  the  juris- 
diction of  the  court,  or — Special  pleas  in  bar,  as  they  are 
termed,  in  which  the  prisoner  sets  before  the  court  a  reason 
why  he  should  not  be  called  on  to  answer  to  the  charge. 

557.  If  the  special  plea  in  bar  of  trial  be  plausible,  it  is 
presumed,  in  the  absence  of  an  authoritative  precedent,  that 
evidence,  when  necessary,  would  be  heard  to  the  point ;  and 
if,  on  deliberation,  the  plea  were  found  valid,  the  fact  being 
recorded,  the  court  would  adjourn,  and  the  president  submit 
the  proceedings  to  the  oflScer,  by  whose  order  the  court  was 
convened. 

558.  It  is  held  that  a  prisoner  before  a  court  martial,  who 
should  omit  to  offer  these  pleas  on  arraignment,  is  not 
deprived  of  the  advantages,  he  might  have  derived  under 
them,  by  the  want  of  form,  which  the  court  may  remedy  by 
their  sentence. 

559.  A  prisoner,  pleading  to  the  jurisdiction,  may  aver 
that  he  is  no  soldier,  or  not  amenable  to  a  court  martial ; — 
or  a  soldier,  brought  before  an  inferior  court  martial  for  a 
crime  declared  by  the  articles  of  war  to  be  cognizable  by  a 
court  martial  of  superior  jurisdiction,  without  authority 
having  been  extended  to  the  inferior  court; — or,  arraigned 
by  a  court  not  legally  constituted,  either  as  to  the  authority 


(5)  G.  O.  No.  396. 

(6)  7  &  8  Geo.  4,  c.  28,  s.  2. 

(7)  Should  a  prisoner  stand  mnte 
by  the  Ttsitation  of  God,  though  the 
court  proceed  to  trial  as  if  he  had 
pleaded  not  gniltj,  jet  it  is  a  point 


undetermined,  whether  judgment  of 
death  can  be  given  against  one  who 
bad  nerer  pleaded,  and  who  can  sajr 
nothing  in  arrest  of  jndgment~4 
Blackstone,  524. 
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by  which  it  assembled,  or  as  to  the  number  and  rank  of  its 
members ; — may  for  these,  and  similar  causes,  except  to  the 
jurisdiction  of  a  court  martial.  It  may  also  be  pleaded  in  TimeehArged 
bar  of  trials  (or  an  objection  may  be  taken  to  the  warrant,  w^pection 
which  is  the  same  in  effect)  that  the  offence  charged  has  ^  **"^' 
taken  place  more  than  three  years  before  the  issuing  of  the 
warrant  for  trial,  unless  the  person  accused,  by  reason  of  his 
having  absented  himself,  or  of  some  other  manifest  impedi- 
ment, may  not  have  been  amenable  to  justice;  in  which 
case,  the  plea  would  be  valid  only,  if  time  exceeding  two 
years  had  elapsed  from  the  period  when  the  impediment  may 
have  ceased.'  It  appears  from  the  remarks  of  the  judge 
advocate  and  the  proceedings  of  the  court  martial  on  Lieu- 
tenant-colonel George  Johnston,  of  the  102d  regiment,  that, 
though  the  facts  in  issue  should  be  charged  to  have  happened 
more  than  tliree  years  prior  to  the  date  of  the  warrant  for 
the  assembling  of  the  court  martial,  yet  that  it  is  not  the 
province  of  the  court,  no  objection  being  taken  to  the  warranty 
to  enquire  into  the  cause  of  the  impediment  in  the  outset, 
and  before  the  prosecutor  proceeds  with  the  opening  address. 
It  would  be  to  presume  the  illegality  of  the  warrant; 
whereas,  the  court  should  assume,  that  manifest  impediment 
to  earlier  trial  did  exist,  and  leave  the  facts  to  be  developed 
by  witnesses  in  the  ordinary  course.* 

560.  A  former  acquittal  or  conviction  of  the  same  offence  sraciAL  plbas. 
is  obviously  a  valid  bar  to  trial;  *  nor  is  there  any  exception  Pormcr trial 
as  formerly,  oflScers  who  have  been  acquitted  or  convicted  Sfencl**™* 
by  the  civil  magistrate  being  no  longer  triable  by  a  court 
martial.^ 

561.  Analogous  to  the  defence  of  a  former  conviction  is  Pravioiu 
the  plea,  that  the  prisoner  has  been  previously  punished  for  &?offeMe^ 
the  same  offence.     This  had  always  been  allowed  at  courts  *'^*^*®^ 
martial,  as  respects  both  officers  and  soldiers,  and  it  was 
expressly  provided  by  the  mutiny  act,  so  long  as  it  continued 

to  specify  the  powers  of  commanding  officers,  (which,  since 

1860,  have  been  conferred  by  the  articles  of  war,*)  that  in  or.  in  owe  of 

the  case  of  a  soldier  who  had  been  guilty  of  any  offence,  •■^*****'"' 

(1)  Mnt.  Act,  tec.  97.  (4)  Mat.  Act,  sea  87.    See  note 

(8)  Printed  Trml,  p.  1 1.  §  S3. 

(3)  Mut,  Act,  sees.  14,  37.      See         (5)  Art.  War.  54. 
farther,  §  726. 
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§  562-563. 


order  of 
pimiBhmeDt, 


unless  he 
appeal  to  a 
court  martiaL 

Previous 
punishment 
for  offence 
charged; 


a  court  martial 
has  declined 
to  enter  on  the 
investigation. 


or  to  award 
further  pun- 
ishment. 


which  the  commanding  officer  may  not  have  thought  neces- 
sary to  bring  before  a  court  martial^  and  for  which  he  had 
awarded  any  punishment  he  had  authority  to  inflict,  *^  that 
such  soldier  shall  not  be  liable  to  be  afterwards  tried  by  a 
court  martial  for  any  offence  for  which  he  shall  have  been  so 
punished,  ordered  to  suffer  imprisonment,  punishment,  or 
forfeiture."  The  cases  where  a  soldier  has  his  pay  interfered 
with  (§  367),  and  has  a  right  to  appeal  to  a  court  martial, 
instead  of  submitting  to  the  summary  award  of  the  com- 
manding officer,  are  an  obvious  exception. 

562.  On  the  trial  of  Captain  G.  J.  Hallilay,  of  the  10th 
regiment  of  foot,  the  court,  the  proceedings  of  which  were 
approved  and  confirmed  by  His  Majesty,  expressly  "declined 
to  proceed  upon  the  investigation  "  of  the  fifth  charge,  as  it 
appeared  that  the  prisoner  had  already  been  "severely 
punished,  by  having  been  put  into,  and  kept  in,  arrest,  for 
the  offence  stated  and  alleged  against  him  in  that  charge, 
and  by  having  been  severely  reprimanded  in  orders  aiid 
afterwards  released  from  arrest."  The  court  was  induced  to 
express  its  concern  in  being  obliged  to  notice  the  conduct  of 
Lieutenant-colonel  Newman,  in  having  "  preferred  the  fifth 
charge  against  the  prisoner,  when  he.  Lieutenant- colonel 
Newman,  must  have  been  conscious  that  he  had  before 
punished  the  prisoner,  for  the  offence  in  such  charge  alleged 
against  him,  by  a  public  censure  and  admonition  inserted  in 
the  orders  of  the  battalion."  ® 

563.  Assistant  surgeon  G.  Ferguson,  of  the  71st  regiment, 
waa  tried  at  Edinburgh  Castle,  in  March,  1835,  on  four 
charges,  and  was  found  guilty  of  the  three  first :  the  court 
remarked,  "  it  having  appeared  in  evidence  that  the  prisoner 
has  suffered  punishment  by  a  reprimand,  under  arrest  at 
Bermuda,  by  competent  authority,  on  these  three  charges^ 
the  court  do  not  feel  themselves  warranted  in  awarding 
further  punishment  for  the  same."  The  sentence  was  ap- 
proved and  confirmed  by  His  Majesty.  Had  the  prisoner 
offered,  in  bar  of  trial,  proof  of  a  reprimand  under  arrest, 
by  competent  authority  on  these  charges,  it  is  possible  that 
the  couFt  might  have  declined  to  enter  on  their  investigation^ 
as  in  the  case  of  Captain  Hallilay. 


(6)  G.  O.  Hone  Guardo,  Ist  Sept.,  1808. 
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564.  A  pardon  may  be  pleaded  in  bar  of  trial ;  if  full,  it  Pttdoii.if  Aiii, 
at  once  destroys  the  end  and  purpose  of  the  charge,  by  re- 
mitting that  punishment,  to  inflict  which  the  prosecution  is 

set  on  foot ;  if  conditional,  the  performance  oi  the  condition  if  conditional. 

.  r        1     .1  ij.  •  J  x*        J  M»  condition  must 

must  be  shown ;    thus  a  soldier  arraigned  for  desertion  may  bo  performed. 
plead  a  general  pardon  offered  by  His  Majesty,  and  prove 
that  he  surrendered  himself  within  the  stipulated  period. 

565.  At  a  general  court  martial  of  which  Major-general  RcicMe  17 

Sir  Colquhoun  Grant,  K.C.B.,  was  president,  private ,  SSSer^OTints 

of  the  —  Hussars,  was  arraigned  *  for  desertion.'     The  court  ^  **^®"* 
are  of  opinion  that  the  forgiveness  of  the  prisoner  by  his 
commanding  officer  of  this  same  crime  of  desertion  now  pre- 
ferred against  him,  and  the  prisoner  having  been  ordered  to 

do  his  duty  as  a  soldier  in  the  regiment  subsequently  to 

such  forgiveness,  does  amount  to  a  pardon  of  the  delinquency  twtheciutom 

charged  against  him ;  which  opinion  has  been  confirmed  by  ^^■®'^'^***i 

the  field  marshal    Private is,  therefore,  to  be  released 

from  his  confinement,  and  to  return  to  his  duty.^ 

566.  The   Queen's   regulations  now   also  point  out  that  enforced  by 
"  the  act  of  placing  arms  in   the  hands  of  a  prisoner  for  '®*'*^*^'** 
the  purpose  of  attending  parade  or  performing  any  duty, 
absolves  him  from  trial  or  punishment  for  the  offence  which 

he  has  committed."  • 

567.  It  must  however  be   observed  that  this   principle  ButanriBoner 
applies  only  in  those  cases  where  an  offence  has  been  advi-  iSSSiraent 
sedly  overlooked  or  forgiven  by  competent  authority.    These  ^tST^' 
pleas  do  not  apply  where  a  prisoner  has  been  released  under  SreumrtSsci 
a  wrong  impression  of  the  extent  of  his  misconduct     It  SSSi?fSSr* 
was  laid  down  at  the  judge  advocate  general's  office,  with  IdiS2SS_ 
reference  to  a  case  where  a  prisoner  had  been  released  from  wmp^nf 
his  arrest,  that  if,  when  the  lieutenant-colonel  applied  for  his  •"'*'*^^" 
release,  he  had  a  ftdl  knowledge  of  all  the  circumstances  of 

his  misconduct  and  did  also  afterwards  release  him  from 
arrest,  it  is  to  be  presumed  that  he  intended  to  overlook  the 
offence,  and  he  ought  not  now  to  be  put  on  his  trial,  but  if 
the  lieutenant-colonel  was  not  informed  of  the  extent  of  his 


(7)  G.  O.  Cambrai,  16t1i  May,  1817.  sertion  shall  continae  to  do  dotj  until 
-»CW.  Gunoood^  p.  505.  evidence  of  the  tmth  or  falsehood  has 

(8)  Qaeen's  Reg.   (1859),  p.   128.  been  obUincd.      §  240.      See  G.  O. 
The  fiftieth  article  of  war  provides  802,  §  358  [8]. 

that  soldiers  making  confession  of  de- 
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misconduct  when  he  ordered  his  release  —  ''such  release 
presents  no  bar  to  his  now  being  tried." 
Want  of  568.  Besides  the  above  special  pleas  in  bar  of  trial  it  is 

conceived  that  a  prisoner,  before  a  court  martial,  may  plead 
the  entire  want  of  specification  in  the  charge  as  to  matter,  or 
time,  where  time  is  essential  to  fix  the  identity ;  —  as,  for 
instance,  an  officer  charged  with  scandalous  conduct,  or  a 
soldier  with  disgraceful  conduct,  without  any  mention  of  facts 
to  which  the  charge  is  meant  to  refer.®  But,  though  it  be 
admitted  to  have  full  effect  in  preventing  the  trial  of  the 
prisoner  upon  the  charge  objected  to,  it  cannot  have  the 
effect  of  barring  his  trial  upon  any  valid  charge  wherein 
facts  may  be  set  forth.  The  prisoner's  objection  to  the 
charge,  if  admitted,  would  avail  upon  the  ground  that  the 
charge  was  couched  in  terms  so  vague  as  not  to  point  to  any 
specific  crime,  to  meet  which  he  might  direct  his  attention. 
If  then  he  were  arraigned  upon  an  amended  charge,  and  by 
virtue  of  a  different  warrant  or  order,  he  could  not  consis- 
tently plead  that  he  had  been  previously  arraigned  for  the 
same  offence ;  nor,  if  he  did,  would  the  plea  be  of  any  avail. 
It  may  be  for  this  reason,  that  the  objection  of  want  of  spe- 
cification in  charges  is  usually  reserved  for  the  defence, 
instead  of  being  pleaded  on  arraignment,  since  the  course  of 
the  prosecution  would  serve  to  identify  the  facts  to  which 
the  charge  was  meant  to  apply,  and  the  finding  of  the  court 
would  have  the  effect  of  exempting  the  prisoner  from  a 
second  trial  on  charges  built  on  those  facts.*  There  can  be 
no  doubt  but  that,  where  the  court  has  unadvisedly  entered 
on  the  investigation  of  defective  charges,  the  total  want  of 
specification  may  be  urged  as  a  legitimate  reason  for  declin-^ 
ing  all  defence,  and  would  render  the  proceedings  nugatory 
or  rather  innocuous  to  the  prisoner,  since  no  sentence  of 
punishment,  under  such  circumstances,  could  be  enforced.* 
With  reference  however  to  these  technical  objections,  which 
are  only  admitted  by  courts  martial  when  they  appear  essen- 

(9)  See  the  case  of  Captain  Peshall  precision,  the  conrts  refuse  to  qnash 

and  Lieutenant-colonel  Austin,  §  457.  the  indictment,  after  the  prisoner  bad 

(1)  Mut.  Act  sec.  14.  pleaded  and  the  jury  was  charged  to 

(2)  See  §  419.  In  tlie  ordinary  try  it,  on  account  of  a  defect  in  form, 
courts  of  criminal  jurisdiction,  in  cases  but  put  him  on  his  defence  and  entered 
of  objection  to  the  indictment,  on  the  a  verdict  of  acquittal. — /?,  v.  Friths  1 
grounds  of  want  of  specification  or  Leach,  10. 
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tial  to  abstract  justice,  it  may  be  observed,  that  the  period  at  when  the  copy  . 
which  an  officer  would  most  likely  urge  objections  to  the  is  the  proper 
want  of  specification  in  a  charge  would  be  on  the  copy  being  objectionrto^ 
furnished  him,  and  through  the  medium  of  the  judge  advocate.  ^^^"^"^ 
If  his  honour  were  at  all  implicated,  he  would  scarcely  post^ 
pone  an  objection  to  the  charge  to  a  time  when  it  may  operate 
to  the  prevention  of  a  full  enquiry ;  nor,  if  he  had  pleaded  to 
a  charge,  would  he  fail  to  embrace  the  opportunity,  as  the 
only  possible  one  which  could  be  afforded,  of  placing  his 
character  in  a  desirable  point  of  view. 


Prosecution, 

569.  The  prisoner  having  been  arraigned,  and  a  plea  of  Proaecation. 
guilty  or  not  guilty  recorded,  the  trial  proceeds:   in  like 
manner,  where  a  plea  in  bar  of  trial  has  not  been  allowed, 

the  trial  proceeds  as  if  no  such  plea  had  been  offered. .   The 
president  or  judge  advocate  cautions  all  witnesses  on  the  witnenes 
trial  to  withdraw,  and  to  return  to  court  only  on  being  ^**'**™^' 
called,  as  ^^  it  is  a  general  rule  to  preclude  witnesses  on  both 
sides  from  being  present  at  the  time  of  the  examination  of 
other  witnesses."  • 

570.  The  prosecutor  then  proceeds  to  call  the  witnesses  proaecator 
for  the  prosecution,  or  —  the  usual  course  in  all  more  im-  <>p®"»  ^-^  **»«• 
portant  or  difficult  cases  —  opens  the  case  by  such  statement 

and  view  of  the  evidence  as  he  may  deem  expedient;  nor  is 
he  to  be  restricted  in  it,  except  he  introduce  .matter  dis- 
respectful to  the  court,  foreign  to  the  charges,  or  unless  he 
insinuate  imputations  not  implied  by  them :  "  no  reproachful 
words  are  to  be  used  to  prisoners."^     This  address  may  be  iri^aaMi- 
either  viva  voce  or  written ;  the  prosecutor  generally  reads  a  entenMi  in  the 
written  address.     The  address  is  in  every  case  recorded  in  without"** 
full  on  the  proceedings,  and  although  it  is  the  duty  of  the  I* 
court  at  once  to  check  any  attempt  on  the  part  of  a  prose- 
cutor, to  enter  upon  matters  not  put  in  issue  by  the  charge 
and  which  the  court  have  no  authority  to  investigate,  nor  the 
prisoner    an   opportunity   of  rebutting,   the   court   is   not 
justified  in  allowing  the  prosecutor  to  withdraw  any  part  of 
the  address  which  he  has  actually  delivered,  and  is  responsible 

(3)  Judge  advocate  general  Ryder;  IJcuU-Gen.  WhitelocVs  trial,  p.  2. 

(4)  Art.  War,  142. 
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§  571-572. 


He  may  lubse- 
quently  give 
evidence,  m 
the  first  witnev 
for  the 
proiecutloD; 


examines 
witnesses,  &o. 


Cu>toni  of 

allowing 

address  of 

prosecutor 

jusiiflod 

as  favourable  to 

prisoner. 


that  it  is  entered  on  the  proceedings  without  any  omission, 
up  to  that  point  where  they  interposed. 

571.  The  prosecutor,  if  he  be  himself  a  witness  for  the 
prosecution,  is  sworn  after  any  speech  or  observation,  which 
he  may  have  addressed  to  the  court,  and,  having  given 
evidence  as  to  such  facts  as  may  come  within  his  knowledge, 
is  cross-examined  by  the  prisoner,  and  questioned,  if  neces- 
sary, by  the  court  The  prosecutor  must  not  be  permitted 
to  depose  generally  to  the  facts  embodied  in  his  address,^ 
but  must  detail  in  evidence^  as  any  other  witness,  all  such 
facts  as  he  may  desire  to  substantiate  by  his  own  testimony. 
He  then  proceeds  to  the  examination  of  witnesses,  and  to 
the  proof  and  reading  of  any  written  evidence  he  may  have 
to  bring  forward,  and  is  usually  permitted  to  adduce  his 
evidence  in  the  order  he  may  think  fit,  either  as  bearing  on 
the  charges  collectively,  or  on  each  charge  separately;  but 
the  court  has  occasionally  interfered  by  classifying  the 
charges  as  to  time  or  circumstances,  directing  that  the 
evidence  shall,  in  the  first  place,  be  produced,  and  witnesses 
examined  to  certain  counts,  or  as  to  the  occurrence  of  events 
up  to  a  certain  period ;  •  and  subsequently  upon  the  other 
divisions  of  the  charge. 

572.  The  custom  of  allowing  prosecutors;  who  are  them- 
selves witnesses  for  the  prosecution,  to  address  courts  martial 
is  opposed  to  the  practice  of  civil  courts  of  judicature ;  ^  it 
may,  however,  be  observed,  that  though  at  first  sight  it 
appears  more  to  accord  with  ordinary  impressions  as  to 
justice  and  equity  that  a  witness  should  be  confined  to  facts, 
leaving  the  deduction  therefrom  to  those  whose  duty  it  may 
be  to  judge  the  question;  yet,  on  a  farther  view,  it  may  be 
conceded,  that  the  custom  of  courts  martial,  in  permitting  a 
prosecutor,  who  may  give  himself  evidence,  to  address  the 
court,  may  promote  the  ends  of  truth  and  cannot  militate 


(5)  There  have  not  been  wanting 
officers,  who  have  recommended  a 
resort  to  this  expedient,  but  it  would 
appear  at  variance  with  the  articles  of 
war,  and  equally  so  with  the  costom 
of  the  service.  **  Ail  persons  who  give 
evidence  before  any  court  martial  are 
to  be  examined  upon  oath,  in  the 
following  words  :  '  Thit  evidence  wfuch 
Ifou  shall  give  before  this  court  shall  be 
the  tm^  the  whole  truth,  and  nothing 


but  the  truth.  So  help  you  GodT 
(Art.  War,  154.)  Witnesses  are  to  be 
examined  on  oath^  not  to  be  examined 
first,  and  to  swear  to  their  examinations 
after.  The  witness  swears  that  the 
evidence  he  ihaU  give,  not  that  he  haa 
given,  shall  be  the  troth. 

(6)  Licut.-Oen.  Whitelock's    trial, 
p.  11. 

(7)  Bex  V.  Brice,  1  Ch.  Bep.  352. 
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against  the  prisoner;  since  the  deportment  of  the  prosecutor^ 
and  the  manner  in  which  he  conducts  the  prosecution,  may 
markedly  tend  to  develope  the  feelings  by  which  he  may  be 
actuated,  and  thereby  fix  the  degree  of  confidence  to  be 
placed  in  his  testimony ;  and,  inasmuch  as  it  may  afiect  the 
credibility  of  the  prosecutor,  in  an  equal  degree  will  it 
benefit  the  prisoner. 

573.  The  examination  of  witnesses'  is  invariably  in  the  ^'*"fJ2f 
presence  of  each  member  of  the  court :  it  has  been  well 
remarked,  that  *'  even  the  countenance,  looks,  and  gestures 

of  a  witness,  add  to,  or  take  away  from,  the  weight  of  his 

testimony."     The  witnesses,  having  been  sworn  or  having  on  oath. 

made  a  solemn  affirmation,  are  sometimes  directed  to  state 

what  they  know  relative  to  the  charges  before  the  court;  ■ometimea by 

but  the  ordinary  and,  perhaps,  the  preferable  practice,  is  to  '**'™****'** 

conduct  the  examination'  by  question  and  answer :  in  either  usaaiiy  br 

case,  the  judge  advocate  takes  down  the  evidence,  as  nearly 

as  possible,  in  the  words  of  the  witness,  and  records  it  on  the  oTidenoe 

proceedings,  in  the  order  in  which  it  is  received  by  the 

court.* 

574.  A  question,  whether  orisdnated  by  the  prosecutor,  quostiona 

•  \  I-         x-xi-  _x    •         J         J  X  -x-  reduced  to 

prisoner,  or  by  a  member  ol  the  court,  is  reduced  to  writing,  writing,  and 
and  then  passed  to  the  president ;  if  approved  by  him,  it  is  praddenu 
entered  by  the  judge   advocate   on  the  proceedings,  read 
aloud,  and,  no  objection  being  made  to  it  by  the  opposite 
party  or. the  court,  addressed  to  the  witness.      Should  the 
president  object  to  the  question,  he  returns  it  for  consider- 
ation to  the  person  proposing  it;  if  persisted  in  by  such  Objeotionto 
person,  it  is  entered  upon  the  proceedings  and  thereupon,  (as  question, 
also  if  a  question,  on  being  read  out,  be  objected  to  by  a 
party  before  the  court,  by  a  member,  or  by  the  witness 
under  examination,)  the  court,  after  any  observations  which 
may  be  offered  by  the   parties  concerned,  is  cleared  and 
proceeds  to  determine  by  a  majority  of  votes,  the  president 
having  a  casting  vote,  whether  it  shall  be  put  or  be  rejected. 
Both  prosecutor  and  prisoner  are  at  liberty  to  request  that 
their   object  in   proposing,  or  reasons  for  objecting  to   a 
question,  which  they  are  at  liberty  to  lay  before  the  court 

(7)  Sec  additional  remarks  as  to     tcr  xxii. 
tlic  eraminatioH  of  untnesMes,  in  chap-         (8)  Qaeen*0  Beg.  p.  222. 
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§  575-577. 


Objection  to 
questions ; 


by  court ; 
by  member } 


Qn«f(tion 
enU'red,  not  to 
beexpungod. 


Cross-exam- 
ination by 
prisoner: 


re-examinfttioni 


questions  by 
court. 


in  writing,  maj  be  entered  on  the  proceedings,  and  the  courts 
within  moderate  limits,  usually  complies  with  their  request. 

575.  Objections  to  a  question  put  by  the  court  obviously 
do  not  stand  upon  the  same  footing,  but,  upon  good  reason 
shown,  the  court  may  withdraw  or  modify  the  question.  A 
question  put  by  an  individual  member  must  in  some  sense 
be  considered  as  a  question  from  the  court ;  yet,  where  the 
collective  opinion  of  the  court  has  not  been  expressed,  as  to 
the  propriety  of  any  given  question,  a  party  before  it  is 
entitled  to  such  aggregate  opinion. 

576.  It  has  been  remarked,  that  every  question  to  a 
witness,  proposed  by  either  prisoner  or  prosecutor,  unless 
palpably  illegal  and  improper  and  at  once  withdrawn  by 
them,  is  in  the  first  instance  entered  before  being  read  aloud ; 
when  once  entered  it  cannot  be  expunged.  In  those  cases 
where  the  court  exercises  its  authority  in  refusing  to  allow  a 
question  to  be  put  to  the  witness,  the  question  so  rejected 
still  appears  on  the  proceedings,  accompanied  by  a  state- 
ment of  the  objection  to  it,  in  order  that  it  might  be  known 
to  the  confirming  authority  whether  the  court  has  exercised 
its  authority  according  to  law. 

577.  The  examination  in  chief  of  each  particular  witness 
being  ended,  the  cross-examination  usuaUy  follows,  though 
it  is  optional  with  the  prisoner  to  defer  his  examination  until 
the  close  of  the  prosecution  and  he  is  placed  on  his  defence. 
The  re-examination  by  the  prosecutor,  on  such  points  as  the 
prisoner  may  have  touched  on,  succeeds  the  cross-examina- 
tion ;  and,  finally,  the  court  put  such  questions  as  in  their 
judgment  may  tend  to  elicit  the  truth.  A  court  martial  has 
unquestionably  the  right  of  putting  questions  to  witnesses 
at  any  period  of  their  examination,  but  this  power  should  be 
employed  with  great  discretion  and  much  reserve.  The 
exertion  of  it  has  sometimes  proved  embarrassing  to  the 
court  itself.  It  is  very  seldom  that  a  case  can  arise  which 
would  justify  this  interference  with  the  prosecution  or  de- 
fence. The  court  and  each  individual  member  ought  to 
reserve  all  questions  until  after  the  examination  of  a  wit- 
ness is  finally  concluded  by  the  parties  to  the  trial.  It  will 
frequently  be  found  that  the  development  of  evidence  in  the 
ordinary  course   of  examination  will  have  anticipated  the 
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necessity  of  questions  occurring  to  members  during  its 
progress. 

578.  It  is  invariably  the  custom  to  read  over  to  each  Oorrecdonor 
witness^  immediately  before  he  leaves  the  court,  the  record  of  toatimony, 
his  evidence,  which  he  is  desired  to  correct  if  erroneous ; 

and,  with  this  view,  any  remark  or  explanation  is  entered  on 
the  proceedings.*  It  would  obviously  be  improper  to  read  iqr  addition, 
over  the  record  to  a  witness,  or  to  permit  him  to  refer  to  it 
when  under  or  previous  to  cross-examination.  No  erasure  not  I7  ensure, 
or  obliteration  is,  under  any  circumstances,  admitted,  as  it  is 
essentially  necessary  that  die  authority  which  has  to  review 
the  sentence  should  have  the  most  ample  means  of  judging, 
not  only  of  any  discrepancy  in  the  statements  of  a  witness, 
but  of  any  incident  which  may  be  made  the  subject  of 
remark  by  either  party,  in  addressing  the  court.  A  minute 
might  be  made  of  the  sense  of  the  court  on  the  matter 
inadvertently  admitted,  that  members  may  dismiss  from 
their  consideration  any  impression  which  might  have  arisen, 
and  that  the  confirming  authority  may  be  aware  of  the  incon- 
sequence of  the  admission. 

579.  It  has  been  stated  that  a  list  of  witnesses  summoned 
by  the  judge  advocate,  is  usually  furnished  to  the  court  on 
assembling ;  the  prosecutor  is  not  however  bound  to  examine  Pnwecutar's 
all  the  witnesses  for  the  prosecution ;  but,  if  he  does  not,  KeS*?^^°* 
the  prisoner  has  a  right  to  call  them.       Should  the  prisoner,  ■S^'i^t]^ 
having  closed  has  cross-examination,  think   proper   subse-  defenoD/'^ 
quently  to  recall  a  witness  for  the  prosecution  for  his  de-  SSfto^**^^ 
fence,  the  witness  is  then  subject  to  cross-examination  by      ^* 

the  prosecutor. 

580.  Although  either  party  may  have  concluded  his  case, 
or  the   regular   examination  of   a  witness,   yet,  should  a 
material  question  have  been  omitted,  it  is  usually  submitted  Material  qnps- 
by  the  party"  to  the  president  for  the  consideration  of  the  pu?^oowS. 
court,  who  generally  permit  it  to  be  put.* 

(9)  See  §  478,  and  '<  Correction  hj     trial,  439-441. 
witness,"  §  960.  (2)  See  additional  remarks  as  to  the 

(1)  lieuteoant-General  Whitelock's     ezamination  of  witnesses,  chap.  xxu. 
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§  581-582. 


Dbfbhcb ; 


time  allowed 
for  preparing. 


Address  may 
precede  or 
follow  the 
examination 
of  witnesses ; 


or  marbea 
modiflcation  of 
either  mode. 


Course  of 
examination 
of  witnesses 
for  defence 
corresponds 
with  that  for 
prosecution. 


581.  The  prisoner,  being  placed  on  his  defence,  toarrange 
and  prepare  which,  subsequent  to  the  closing  of  the  prosecu- 

.  tion,  he  may  request,  and  in  that  case  is  usually  granted,  a 
certain  time,  perhaps  a  day  or  two,  or  more,  may  proceed  at 
once  to  the  examination  of  witnesses;  ''first  to  meet  the 
charge,  and  secondly,  to  speak  as  to  his  character,"  •  reserving 
his  address  to  the  court  to  the  conclusion  of  their  examina- 
tion ;  or  he  may  previously  deliver  a  statement,  comment- 
ing on  any  discrepancies  in  the  evidence  produced  on  the 
prosecution,  placing  his  conduct,  which  is  the  cause  of 
arraignment,  in  that  point  of  view  which  he  may  deem  most 
conducive  to  his  exculpation,  and  pointing  out  the  chain  of 
evidence  by  which  he  proposes  to  establish  the  arguments 
adduced  in  his  defence.  The  former  mode  is  that  usually 
adopted,  as  it  is  obviously  more  advantageous  to  the  prisoner, 
since  he  is  enabled  to  argue  on  facts  and  evidence  actually 
established,  instead  of  resting  his  defence  on  what  may  prove 
to  be  only  hypothetical.  It  may  not  accord  so  exactly  with 
the  form  of  conmion  law  courts ;  but  no  proceeding  is  better 
established  by  the  custom  of  courts  martial,  than  to  leave 
the  time  of  the  delivery  of  the  prisoner's  address  to  his 
option  ;  it  may  either  precede  or  follow  his  examination  of 
witnesses.  Indeed,  a  prisoner,  having  generally  addressed 
the  court  previous  to  the  examination  of  his  witnesses,  may, 
if  he  think  fit,  at  the  close  of  his  defence,  again  offer  any 
remarks  connecting  his  exculpatory  evidence,  and  con- 
trasting it  with  the  evidence  of  the  prosecution,  or  he  may 
open  his  defence  by  a  detail  of  the  evidence  he  intends  to 
bring  forward,  and  defer  his  remarks  upon  the  prosecutor's 
address  till  after  the  examination  of  bis  witnesses.  The 
prisoner  having  finished  the  examination  in  chief  of  each 
witness,  the  prosecutor  immediately  proceeds  with  his  cross- 
examination  :  the  prisoner  re-examines  to  the  extent  allowed 
to  the  prosecutor,  that  is,  on  such  points  as  the  cross-ex- 
amination may  have  touched  on;  and  the  court  puts  any 
questions  deemed  necessary. 

582.  The  prisoner  having  finally  closed  his  examination 
of  witnesses,  and  selecting  this  period  to  address  the  court, 


(3)  Circular,  Horse  Guards,  24th  February,  1830. 
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offers  such  statement  or  argument  as  he  may  deem  condu- 
cive to  weaken  the  force  of  the  prosecution,  by  placing  his 
conduct  in  the  most  favourable  light,  accounting  for  or  pal- 
liating facts;  confuting  or  removing  any  imputation  as  to 
motives;  answering  the  arguments  of  the  prosecutor; 
contrasting,  comparing,  and  commenting  on  any  contra- 
dictory evidence ;  sununing  up  the  evidence  on  both  sides, 
•  where  the  result  promises  to  favour  the  defence,  and  finally, 
making:  the  deduction.    Mr.  Serjeant  Hawkins,  when  alluding^  Adyantagcs 

,  ^  ,.,  .1-1.  ..,  /"Ti  ariaing  from 

to  the  custom  which  prevailed  m  criminal  courts,  ot  debarr-  prisoners 
ing  a  prisoner  from  counsel,  unless  some  points  of  law  arise  theiDMives, 
proper  to  be  debated,  makes  some  remarks  which  are  most 
particularly  applicable  to  prisoners  before  courts  martial; 
and  the  duties  of  the  court,  as  there  laid  down,  are  equally 
incumbent  on  courts  martial.  He  says :  "  This  indeed,  (the 
refusing  counsel  in  treason  and  felonies,)  many  have  com- 
plained of  as  very  unreasonable ;  yet,  if  it  be  considered, 
that,  generally,  every  one  of  common  understanding  may  as 
properly  speak  to  a  matter  of  fact,  as  if  he  were  the  best 
lawyer ;  and  that  it  requires  no  manner  of  skill  to  make  a 
plain  and  honest  defence,  which,  in  cases  of  this  kind,  is 
always  the  best ;  the  simplicity  and  innocence,  artless  and  in- 
genuous behaviour  of  one  whose  conscience  acquits  him, 
having  something  in  it  more  moving  and  convincing  than  the 
highest  eloquence  of  persons  speaking  in  a  cause  not  their 
own.  And  if  it  be  further  considered,  that  it  is  the  duty  of  and  duties  of  the 
the  court  to  be  indifferent  between  the  King  and  prisoner,  Stheml"*****  ' 
and  to  see  that  the  indictment  be  good  in  law,  and  the 
proceedings  regular,  and  the  evidence  legal,  and  such  as 
fully  proves  the  point  in  issue,  there  seems  no  great  reason 
to  fear  but  that,  generally  speaking,  the  innocent,  for  whose 
safety  alone  the  law  is  concerned,  have  rather  an  advantage 
than  prejudice  in  having  their  court  their  only  counsel. 
Whereas,  on  the  other  side,  the  very  speech,  gesture,  and 
countenance,  and  manner  of  defence  of  those  who  are  guilty, 
when  they  speak  for  themselves,  may  often  help  to  dis- 
close the  truth,  which  probably  would  not  so  well  be 
discovered  from  the  artificial  defence  of  others  speaking  for 
them."* 

(4)  2  Hawkins,  564. 
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§  583-584. 


address  Iqr 
friend  of 
prUooer. 


Gveatest 
license 
permitted  in 
the  defence, 
compatible 
with  dignity 
of  court. 


583.  It  occasionally  happens  that  on  presenting  to  the  court 
a  written  address,  the  prisoner  is  unequal  to  the  task  of 
reading  it,  from  indisposition  or  nervous  excitement  On 
such  occasions  the  judge  advocate  is  sometimes  requested  to 
read  it ;  but,  as  the  impression  which  might  be  anticipated 
to  arise  from  it  may,  in  the  judgment  of  the  prisoner,  be 
affected  more  or  less  by  the  manner  of  its  delivery,  courts 
martial  generally  concede  to  the  accused  the  indulgence  of' 
permitting  it  to  be  read  by  any  friend  named  by  him,  and 
particularly  if  that  friend  be  a  military  man.  On  the  trial 
of  Lieutenant-General  Whitelock  his  counsel  was  not  per- 
mitted to  read  the  defence,  as  being  contrary  to  precedent : 
but  the  general  was  informed  that  any  military  friend,  or  any 
near  connection  who  did  not  attend  to  assist  him  professionally, 
might  read  it  for  him.*  More  recently  on  the  trial  of  Lieu- 
tenant Hyder,  of  the  10th  hussars,  at  Leeds,  in  1845,  it  was 
decided  that,  in  conformity  with  the  law  and  practice  of 
courts  martial,  the  court  would  allow  of  any  military  friend 
or  any  civilian,  provided  he  were  not  his  professional  adviser, 
to  read  his  defence.*  Indeed  no  point  would  seem  better 
established  in  the  practice  of  courts  martial  than  the  custom 
of  resisting  this  attempt  of  counsel  to  address  them ;  ^  although 
some  years  since  deviations  from  the  established  usage  (but, 
it  is  believed,  not  in  any  way  sanctioned  by  authority)  were 
allowed  at  several  courts  martial,  the  prisoner's  address 
having  been  read  by  the  barristers  and  attorneys  employed 
professionally  to  conduct  the  defence. 

584.  The  utmost  liberty  consbtent  with  the  interest  of 
parties  not  before  the  court,  and  with  the  respect  due  to  the 
court  itself,  should,  at  all  times,  be  allowed  a  prisoner.  As 
he  has  an  undoubted  right  to  impeach,  by  evidence,  the 
character  of  the  witnesses  brought  against  him,  so  is  he 
justified  in  contrasting  and  remarking  on  their  testimony. 


(5)  Printed  Trial,  p.  763. 

(6)  Printed  Trial,  p.  106.  The 
prisoner  on  this  occasion  stionglj 
nrged  the  conrt  to  grant  this  permis- 
sion to  the  well-known  Mr.  Warren, 
whom  he  had  retained.  The  president 
however  adhered  to  the  decision  he 
had  expressed,  bat  added,  that  it 
occasioned  much  disappointment  to 
the  members  of  the  court  not  to  hear 


his  counsel  read  his  defence.  Lieute- 
nant Hyder  then  referred  to  a  case 
where  a  court  martial  had  permitted 
the  prisoner  to  hare  the  assistance  of 
counsel  in  reading  his  defence,  but, 
the  court  having  been  cleared  for 
deliberation,  the  president's  decision 
was  reiterated. — Printed  Trial,  p.  107. 
(7)  See  before,  §471. 
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and  on  the  motives  by  which  they  or  the  prosecutor  may 
appear  to  have  been  influenced.      All  coarse  and  insulting 
language  is,  however,  to  be  avoided;  nor  ought  invective 
ever  to  be  indulged  in :  the  most  pointed  defence  may  be 
couched  in  the  most  refined  language.    The  court  will  prevent  Thw  parties 
a  prisoner  from  adverting  to  parties  not  before  the  court,  or  to  most " 
only  alluded  to  in  evidence,  further  than  may  be  actually  ^*"  ^^^^' 
necessary  to  his  own  exculpation.     Mr.  Tytler*  has  justly 
remarked  on  this  subject ;  "  It  may  sometimes  happen  that  euoh  ooune 
the  party  accused  may  find  it  absolutely  necessary,  in  de-  Smetim«ibo 
fence  of  himself,  to  throw  blame,  and  even  criminality,  on  ^^p***®"** 
others  who  are  no  parties  to  the  trial ;  nor  can  a  prisoner 
be  refused  that  liberty  which  is  essential  to  his  own  justifi- 
cation.    It  is  suflScient  for  the  party  aggrieved  that  the  law 
can  furnish  ample  redress  against  all  calumnious  or  unjust 
accusations." 

585.  The  court  is  bound  to  hear  whatever  defence,  that  Priionernotto 
is,  whatever  address,  the  accused  may  think  fit  to  adopt,  not  hiiiderenoe,if° 
being  in  itself  contemptuous  or  disrespectful.      **  It  is  com-  "***^ 
petent  to  a  court  to  caution  the  prisoner  as  he  proceeds,  if 

they  should  think  proper,  and  to  state  to  him  that,  in  their 
opinion,  such  a  line  of  defence  as  he  may  be  pursuing  would 
probably  not  weigh  with  them,  or  operate  in  his  favour ;  but 
to  decide  against  hearing  him  state  arguments  which,  not- 
withstanding such  caution,  he  might  persist  in  putting  for- 
ward as  grounds  of  justification  or  extenuation,  such  argu- 
ments not  being  illegal  in  themselves,  is  going  beyond  what 
any  court  would  be  warranted  in  doing."  * 

586.  A  prisoner  in  his  defence  may  either  negative  the  neuinbar 
allegations  contained  in  the  charges  against  him  ; — or  may 
admit  all  or  some  of  them,  and  nevertheless  be  able  to  give 
such  an  account  of  his  conduct  as,  when  borne  out  by  inci- 
dental circumstances  proved  in  evidence  (§  814-5),  may  prove 
them  to  have  been  not  inconsistent  with  his  duty, — or  fail- 
ing this,  may  bring  forward  any  matters  of  excuse  and  justi- 
fication.     The  defence  has   sometimes  rested  exclusively  The  defence 
upon  proof  of  the  previous  punishment  for  the  offence  sub-  Sh?iiStS?of 
mitted  to  investigation.      This  and  other  analogous  defences  ©fSi?  ^^ 

(8)  Essay,  p.  802.  judge    advocate. — Lieut    Daw8on*a 

(I)  Letter— Judge adTOcategeneral     Ttial,  p.  83. 
(Sir  J.  Beckett)    to  the  offici«(iDg 


of  Judgment. 


224 


DEFENCE. 


§  587. 


or  oertmin 
other  groiinda 
of  exemption 
ftrom 
punishment ; 


insanity  t 


lunacy; 


Insane 
delusions; 


partial 
delusions. 


have  been  already  mentioned  when  discussing  the  pleas  in 
bar  of  trial  which  may  be  pleaded  on  arraignment  (§  558 
-568).  There  are  also  certain  grounds  of  exemption  from 
the  censure  of  the  law,  as  to  which  Sir  William  Blackstone 
observes : '  "  All  the  several  pleas  and  excuses  which  pro- 
tect the  committer  of  a  forbidden  act  from  the  punishment 
which  is  otherwise  annexed  thereto,  may  be  reduced  to  this 
single  consideration,  the  want  or  defect  of  wilL"  To  the  ex- 
cuses (i-v),  which  may  have  to  be  considered  by  a  court 
martial,  it  is  now  requisite  briefly  to  advert. 

587.  (I.)  Absolute  insanity  (like  total  idiocy)  excuses- 
from  the  guilt,  and,  of  course,  from  the  punishment  of  a 
crime  committed  during  this  incapacity.*  The  defect  of  the 
intellectual  faculties  must  be  unequivocal  and  plain,  not  an 
idle  frantic  humour  or  unaccountable  mode  of  action,  but  an 
absolute  dispossession  of  the  free  and  natural  agency  of  the 
human  mind :  *  but  if  the  accused  has  lucid  intervals,  and 
reason  sufficient  to  enable  him  to  discern  right  from  wrong, 
he  is  answerable  for  what  he  does  in  those  intervals.  So  far 
the  law  is  clear  and  explicit,  but  there  has  been  a  difficulty 
in  the  cases  of  alleged  crimes  committed  by  persons  afflicted 
with  insane  delusion  in  respect  to  one  or  more  particular 
subjects  or  persons,  but  not  insane  in  other  respects.  The 
acquittal  in  March,  1843,  of  Mc  Naughten,  for  the  murder 
of  Mr.  Drummond,  having  given  rise  to  a  discussion  in  the 
house  of  lords,  certain  questions  were  propounded  to  the 
judges,  and  they  answered,  that  in  the  case  of  such  persons 
charged  with  the  commission  of  a  crime  (murder  for  example) 
and  insanity  being  set  up  as  a  defence,  "  if  the  accused  was 
conscious  ^at  the  act  was  one  which  he  ought  not  to  do, 
and  if  that  act  was  at  the  same  time  contrary  to  the  law  of 
the  land,  he  is  punishable."  They  further  stated,  that,  with 
respect  to  a  person  under  an  insane  delusion  as  to  existing 
facts — the  delusion  being  partial  and  the  person  not  being 
insane  in  other  respects — committing  an  offience  in  conse- 
quence thereof,  they  were  of  opinion  that  "he  must  be 
considered  in  the  same  situation  as  to  responsibility,  as  if 
the  facts  with  respect  to  which  the  delusion  exists  were  real. 


(2)  4  Commentaries,  20,  21. 

(3)  4  Blackstone,  24. 


(4)  1  HawkioB,  2. 
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For  example,"  they  go  on  to  say,  "if,  under  the  influence  of  when  an 
his  delusion  he  supposes  another  man  to  be  in  the  aot  of 
attempting  to  take  away  his  life,  and  he  kills  that  man,  as 
he  supposes,  in  self-defence,  he  would  be  exempt  fiK>m 
punishment.  If  his  delusion  was  that  the  deceased  had 
inflicted  a  serious  injury  to  his  character  and  fortune,  and  he 
killed  him  in  revenge  for  such  supposed  injury,  he  would  be 
liable  to  punishment,"* 

588.  It  may  be  added,  that  whenever  insanity  at  the  Acquittal  on 

.^-  ..  /../»•  ••  •  •-%  -I   account  of 

time  of  the  commission  of  the  offence  is  given  m  evidence,  and  in»nity  must 

.,  ..beso  specified. 

the  court  martial  acquit  the  prisoner,  they  should  specify  in 
their  finding  whether  they  were  of  opinion  he  was  insane  at 
that  time,  and  whether  they  acquit  him  on  account  of  such 
insanity.^ 

589.  (11.)  Drunkenness  is  looked  on  by  the  law  of  England  int^ortion 
as  an  aggravation  of  the  oflenoe,  rather  than  as  an  excuse  oifeuoe. 
for  any  criminal  behaviour ;  still,  unless  a  predisposition  to 
commit  the.  oflence  charged  be  apparent  or  to  be  inferred 

from  circumstances,  it  requires  an  eflbrt  of  our  reasoning- 
faculties  to  concur  in  the  justness  of  this  principle.  The 
law  of  England,  however,  considering  how  easy  it  is  to 
counterfeit  this  excuse,  and  how  weak  an  excuse  it  is,  though 
real,  will  not  sufler  any  man  thus  to  privilege  one  crime  by 
another:^  **He  who  is  guilty  of  any  oflence  whatever, 
through  his  voluntary  drunkenness,  shall  be  punished  for  it 
as  much  as  if  he  had  been  sober."®  The  spirit  of  this  maxim 
pervades  the  decisions  of  courts  martial,  and  a  deviation 
from  it  was  highly  censured  by  the  then  commander-in-chief 
in  India,  Lord  Combermere.' 

590.  (III.)  As  to  misfortune  or  chance,  it  is  held,  that  if  Misfortune  or 
an  accidental  mischief  happen  from  the  performance  of  a  au^^ae!!'^" 

(5)  75  Lords*  Joamala,  401 ;  (19th  nonnced  ;  and  if,  after  judgment,  he 
June,  1843).  becomes  of  non^sane  memoiy,  execu- 

(6)  <*If  a  man,  in  a  sound  mind,  tion  shall  be  stayed :  for  peradrentare, 
commits  a  capital  offence,  and  before  sajs  the  hnmanitj  of  the  English  law, 
arraignment  for  it,  he  becomes  mad,  had  the  prisoner  been  of  sound 
he  ought  not  to  be  arraigned  for  it ;  memory,  he  might  hare  alleged  some- 
because  he  is  not  able  to  plead  to  it  thing  in  stay  of  judgment  or  execution." 
with  that  advice  and  caution  that  he  —4  Blackst.  24. 

ought.    And  if,  after  he  has  pleaded,  (7)  4  Blackst.  26. 

the  prisoner  becomes  mad,  he  shall  (8)  1  Hawk.  3. 

not  be  tried,  for,  how  can  he  make  his  (9)  Trial  of  lieutenant  G.  G.  B. 

defence?    If,  after  he  be. tried  and  Lowdier,  44th  Begiment,  28th  Octo< 

found  guiltpr,  he  lose  his  senses  before  ber,  1828. 

judgmenti  judgment  shall  not  be  pro- 
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lawful  act^  the  party  stands  excused  from  all  guilt:  but  if  a 
man  be  in  the  performance  of  an  unlawful  act,  such  act  being 
in  its  original  nature  wrong  and  mischieyous,  (not  merely 
technically  illegal,  but  morally  vicious,)  and  a  consequence 
ensue  which  he  did  not  foresee  or  intend,  as  the  death  of  a 
man  or  the  like,  his  want  of  foresight  shall  be  no  excuse.^ 

591.  (IV.)  Ignorance  or  mistake  is  a  defect  of  will:  when 
a  man,  intending  to  do  a  lawful  act,  does  that  which  is  4in- 
lawful :  as  if  a  soldier,  intending  to  fire  on  the  enemy,  kills 
some  of  his  own  people;  or  firing  by  order  of  his  oflScer  at  a 
target,  kills  a  by-stander;  or  a  man,  intending  to  kill  a  thief 
or  housebreaker,  in  his  own  house,  kills  one  of  his  own 
family;  these  and  such  like  actions  are  not  criminaL 

592.  A  mistake  as  to  a  point  of  law  is,  in  criminal  charges, 
no  sort  of  defence;*  neither  is  ignorance  of  the  military  law, 
of  the  rules  and  regulations  of  the  army,  or  other  public 
order,  which  it  may  be  the  duty  of  military  men  to  be 
informed  on,  admitted  as  an  excuse  for  their  non-observance. 
The  maxim  of  Boman  law  is  never  more  rigidly  observed 
than  by  courts  martial :  Ignoraniia  jurist  quod  qutsque  tenetur 
scire^  neminem  excusat 

593.  (V.)  Compulsion,  or  inevitable  necessity,  is  the  re- 
maining plea  which  it  is  necessary  to  notice;  and  this  it  is  of 
the  more  importance  to  advert  to,  as  it  may  frequently  come 
in  question  on  trials  by  courts  martial.  Military  law,  and 
the  common  law  of  England,  have,  in  thb  case,  a  shade  of 
variance.  Sir  Edward  Blackstone  says:  "Of  this  nature 
(t.  e,  compulsion  and  inevitable  necessity)  is  the  obligation  of 
civil  subjection^  whereby  the  inferior  is  constrained  by  the 
superior  to  act  contrary  to  what  his  own  reason  and  inclina- 
tion would  suggest:  as  when  a  legislator  establishes  iniquity 
by  a  law,  and  commands  the  subject  to  do  an  act  contrary  to 
religion  or  sound  morality.  How  far  this  excuse  will  be 
admitted  in  foro  conscienticB,  or  whether  the  inferior  in  this 
case  is  not  bound  to  obey  the  divine,  rather  than  the  human 
law,  it  is  not  my  business  to  decide;  though  the  question  I 
believe,  among  the  casuists,  will  hardly  bear  a  doubt  But, 
however  that  may  be,  obedience  to  the  laws  in  being  is 
undoubtedly  a  sufficient  extenuation  of  civil  guilt  before  the 


(1)  4Black8t.  26. 


(2)  4  Blackst  27. 
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municipal  tribunal. — The  sheriff  who  burnt  Latimer   and  CompnUon. 
Ridley,  in  the  bigoted  days  of  Queen  Mary,  was  not  liable 
to  punishment  from  Elizabeth  for  executing  so  horrid  an 
office.'*' 

594.  Military  courts  would  be  disposed  to  extend  the  ex-  mmt&iy 
culpation,  admitted  by  common  law  to  arise  from  compulsion,  ^      °^ 
when  the  act  is  performed  by  the  obligation  of  civil  subjection 

and  ^'in  obedience  to  laws  in  being,"  to  acts  performed  in 
consequence  of  the  order  of  a  military  superior.  For  though, 
if  death  ensue  from  the  fire  of  a  soldier  acting  under  the 
orders  of  his  superior,  the  command  itself  being  illegal,  such 
order  would  be  no  justification  of  the  deed  in  the  eye  of  the 
common^  law;  and  the  individual  who  was  the  instnunent  of 
death,  would,  with  him  directing  the  act  by  which  it  was 
effected,  be  equally  guilty  of  murder ;  yet  a  military  court 
would  accept  such  necessity  as  a  justification;  the  breach  of 
law  itself  not  being  a  palpable  and  evident  dereliction  of  duty 
and  discipline,  or  a  clear  and  notorious  outrage  on  all  law 
and  decorum.* 

595.  This  argument  embraces  a  most  difficult  and  delicate 
question;    it  provokes  discussion  as  to  the  phrase  lawful  Lawmi 
command,  used  in  the  mutiny  act*    The  Sovereign  has  de 


oommand. 


(3)  4  Blackst  28.  officer  give  an  illegal  order,  those  who 

(4)  The  civil    (le.    Koman)    law  obey  Mm  are  not,  in    mj  opinion, 
doea  allow  the  compulsion  of  military  exempt. 

obedience.      In  the  case  of  Ensign         **Jurcr,    Then,  mj  lord,  is  the  sol- 

Hagh  Maxwell,  who  was  tried  before  dier  to  be  the  jndge  for  himself  in  die 

the  High  Coort  of  Josticiaiy  at  Edin-  case,  whether  he  is  to  obey  the  order 

bnrgh  in  1807,  for  the  murder  of  a  or  not  ? 

French  prisoner,  by  ordering  Private         '*  His  Lordahip.    I  suppose  so. 

John  Gow  to  fire,  when  he  was  on         '^  Juror,     Then  this  being  so,  the 

sentry  at  the  prison  at  Greenlaw  ;  the  circumstance  will  be  reoeivml  below 

private  was  not  put  upon  his  trial —  in  mitigation. 

Buchanan's  Bemarkable  Trials,  p.  3.  **  HU  Lordakip.    I  have  nothing  to 

(5)  On  a  trial,  arising  out  of  the  do  with  that. 
Newtownharry  affair,  at  Wexford,  in         "  The  jury  on  this  retired.** 

July,  1831,  before  ehief  justice  Bushe         This  remark  of  the  learned  judge 

and  jndge  Johnstone,  the  following  caused  much  discussion  amongst  mili- 

conversation  is  reported  to  have  taken  tary  men  ;  but  there  appears  nothing 

place.  new  in  the  opinion  ;  there  can  be  no 

**  Sir  WHUam  Cox  (a  grand  juror),  doubt  of  its  being  the  law  of  England. 

My  Lord,  I  would  wish  to  aak  your  No  alteration  has  been  made  in  this 

lordship  one  question.    If  a  military  respect   in    the  text  of    this  work, 

body  he  called  out,  and  if  the  com-  Auihorf  1835. 

mander  give  the  order  to  fire,  whether         (6)  '*  If  any  person  subject  to  this 

those  acting  under  his  command  are  act . . .  shall  disobey  any  lawful  com- 

exempt  from  the  consequences  ?  *'  mand  of  his  superior  ofllcer  .... 

**  His  Lordship,    My  opinion  is,  that  '*  shall  suffer  DEATH  or  such  other 

no  subject  of  the  king  is  bound  to  **  punishment  as  by  a  court  martial 

obey   an    illegal    order,  and   if    an  "shall  be  awarded.  ^Sec  15. 

Q  2 
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fuperior. 


clared:  "That  orders  are  lawful  when  issned  by  authorities 
legally  constituted  and  competent  to  give  them,  responsible  to 
their  sovereign  and  country  for  their  acts^  and  for  the  exercise 
of  the  authority  with  which  they  are  invested."'     That  this 
passage  is  cafMible  of  two  readings,  depending  on  the  appli- 
cation of  the  word  competent^  and  the  relation  of  the  pronoun 
theviiy  is  beyond  doubt.     In  the  one  case,  the  legality  of  the 
order  would  be  judged  from  its  own  nature,  the  responsibility, 
which  might  attach  to  the  performance  of  an  unlawful  act, 
resting  with  the  individual  obeying;  the  law  of  the  land 
being  held  compulsory  on  the  soldier,  obliging  him  to  judge 
of  the  legality  of  any  order,  to  which  his  assent  may  be 
required;  its  jealousy,  in  fact,  refusing  to  him,  on  embracing 
the  profession  of  arms,  the  power  of  divesting  himself  of  his 
privileges  or  duties  as  a  citizen  in  such  a  degree  as  to  render 
him  irresponsible  for  his  acts  by  pleading  the  order  of  a 
superior^     In  the  other  case  the  bare  issuing  an  order  by 
duly  constituted  authority,  without  reference  to  its  nature, 
would  render  it  legal;  the  soldier  obeying  being  considered 
as  the  instrument  only,  as  a  mere  automaton,  irresponsible 
for  acts  resulting  from  the  execution  of  orders  issued  by 
authorities  legally  constituted.      If  the  former  be  the  true 
interpretation  of  the  order;  if  it  mean  that  orders  are  lawftil 
when  issued  by  authorities  legally  constituted  and  competent 
(legally   invested  with    the    power)  to    give    theniy  —  the 
particular  orders  which  may  be  the  subject  of  consideration ; 
there  is  no  truth  more  evident,  and  no  order  more  in  unison 
with  the  ordinary  acceptation  of  the  phrase  in  the  mutiny 
act.     If,  on  the  other  hand,  it  mean  that  orders  are  lawful 
when  issued  by  authorities  legally  constituted  and  competent 
(qualified)  to  give  them,  orders  in  the  general  sense,  without 
reference  to  their  nature — it  is  a  truth  hitherto  unsuspected 
by  the  bulk  of  the  army,  and  it  would  render  any  further  dis- 
cussion unnecessary,  as  no  case  could  possibly  arise  where  the 
order  of  a  superior  might  be  pleaded,  where  it  would  not  at 
once  be  a  perfect  justification  of  any  act  resulting  from  the 
execution  of  such  order.      But,  as   orders  are  only  pro- 


(7)  Letter  of    the  commander-in-  in  orders  of  the  sentence  of  the  courts 

chief  to  the  commander  of  the.  forces  martial  on  Lieutenant  Dawson  and 

at  Mdta,  directed  to  be  commanicated  Captain  Atchison.    Hone  Guards,  5th 

to  the  garrison,  on  the  promulgation  Oct.,  1824. 
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fessedlj^  but  not  inyariabl j^  in  furtherance  of  the  enactments  compulsion, 
of  the  legislature  and  in  consonance  with  the  law  of  the  land, 
and  as  the  words  of  the  mutiny  act  are  "  disobey  any  lawful 
command  of  his  superior  oflScer,"  not  "any  command  of  his 
lawful  superior^  it  follows  that  the  first  of  the  two  oon- 
Btructions,  here  given  to  this  order,  must  be  the  real  one ;  and, 
therefore,  it  is  lawful,  in  the  military  sense,  to  disobey  an 
unlawful  command  of  a  superior.^  The  true  and  practical 
intent  and  meaning  of  which  appears  to  be,  that  so  long  as 
the  orders  of  a  superior  are  not  pointedly  and  decidedly  in 
opposition  to  the  well*known  and  established  customs  of  the 
army,  or  to  the  laws  of  the  land;  or,  if  in  opposition  to  such 
laws,  do  not  tend  to  an  irreparable  result;  that,  so  long 
must  the  orders  of  a  superior  meet  prompt,  inmiediate,  and 
unhesitating  obedience.  It  surely  cannot  accord  with  justice 
to  render  a  soldier  responsible,  even  in  courts  of  civil  judi- 
cature, for  an  illegal  act  resulting  from  the  execution  of  an 
order,  not  in  itself  so  glaringly  opposed  to  all  law,  as  to  be 
apparent  without  reflection  or  consideration:  hesitation  in  a 
soldier  is,  imder  certain  circumstances,  a  crime  ;^  and  hesi* 
tation  is  inseparable  from  reflection  and  consideration: 
reflection  and  consideration,  therefore,  when  tending  to 
question  the  order  of  a  superior,  must,  in  some  sense,  be  ^ 
considered  as  a  military  offence. 

596.  The  diflSculty  of  defining  compulsion,  depending  on  wfflcuityof 
the  necessity  of  military  obedience,  would  be  equally  great  fi^maEie 
with  that  of  ascertaining  the  particular  cases  in  which  dis*  ~'"p**^"^: 
obedience  of  orders  may  be  justified,  on  the  plea  of  being 
in  their  nature  opposed  to  the  law  of  the  land ;  the  cases 
would  mutually  illustrate  each  other.     It  requires  no  deep 
consideration  to  comprehend  and  to  assent  to  the  abstract 
statement,  that  every  legal  order  may  be  legally  obeyed ;  and 

(8)  His  late  royal   highness,   the  o6Scer  must  obey  all  lawful  eommanda 

commander-in-chief     (the    Duke    of  of  his  senior  officer,  sach  officer  being 

Yorky,  on    an   occasion   which   the  personally  responsible  for  the  orders 

author  does  not  feel  at  liberty  fully  to  he    gives ;    yet    discretion    and    the 

detail,  endited  the  following  remark  :  custom  of   the  service  place  certain 

*' although  in  these  cases"  (in  the  case  bounds  to  this  rule  ;  and  Ae  particu- 

before  his  royal  highness  an  officer  lar- case  alluded  to  falls  entirely  within 

had  respectfully  declined  to  comply  these  bounds."— M.  S. 

with  the  order  of  his  superior,  as  to  (9)  Lieutenant  Dawson  was  charged 

making  some  returns)   **the  general  with  Aesttofta^  and  declining  to  carry 

answer  must  be,  that  in  erery  military  into  execution  orders  he  had  received, 

service  by  land  and  sea,  the  junior  &r.    G.  0.  No.  482. 
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itB  converse,  that  every  illegal  order  may  be  legally  dis- 
obeyed :  but  there  is  often  great  difficulty  in  acting  on  these 
self-evident  propositions.^  The  legislature  has  decreed  the 
highest  possible  punishment,  the  ultimum  suppKcium,  as  the 
penalty  of  disobedience ;  compulsion,  arising  firom  military 
subjection,  may,  therefore,  it  is  presumed,  reasonably  be 
pleaded  in  most  cases ;  the  will  may  often  be  either  neuter 
or  opposed  to  the  deed.  On  the  other  hand,  to  carry  the 
principle  of  blind  obedience  to  the  full  extent  to  which,  by 
easy  deduction,  it  may  be  extended ;  to  omit  or  render  nuga- 
tory the  word  "  lawful,"  inserted  in  the  mutiny  act*  would 
not  only  degrade  the  British  soldier  in  his  own  eyes,  and  in 
the  estimation  of  his  fellow-citizens,  but  might  lay  the 
foundation  of  a  superstructure,  dangerous,  if  not  £Eital  to  the 
constitution  itsel£  * 

597.  Another  species  of  compulsion,  sometimes  pleaded  in 
cases  of  mutiny  and  rebellion,  arises  from  threats  or  menaces, 
which  induce  a  fear  of  death,  but  the  only  force  that  doth 
excuse,  is  a  force  upon  the  person,  and  present  fear  of  death ; 
and  this  force  and  fear  must  continue  all  the  time  the  party 
remains  with  the  rebels  or  mutineers.  It  is  incumbent  on 
them,  who  make  force  their  defence,  to  show  an  actual  force, 
and  that "  they  joined  pro  timore  mortis  et  recesserunt  qtiam 
cito  potueruntJ^*  The  following  case  is  applicable  to  the 
question:  ^^In  1813,  a  seijeant  (a  german)  of  H.  M.  60th 
regiment  of  foot,  who  had  originally  deserted  from  the  French, 
entered  that  regiment  by  a  voluntary  enlistment;  on  the 
advance  of  the  army,  under  the  Duke  of  Wellington,  into 
Spain,  he  was  taken  prisoner  by  the  French.  To  save  his 
life,  forfeited  by  the  act  of  desertion,  he  entered  into  the 
corps  des  Strangers^  set  apart  in  the  French  service  for  such 
men,  as  an  inducement  to  them  to  return  to  it  At  the  battle 
of  Yittoria,  he  was  again  taken  prisoner  by  the  English,  and 


(1)  The  saspension  of  Lieutenant- 
colonel  Capper  and  Major  Boles,  the 
adjatant-general  and  deputy  adjutant- 
general,  £7  Sir  George  Barlow  and 
the  gOYemment  at  Madras  \  the  one 
for  concurring  in,  and  the  other  for 
signing,  an  order  of  the  commander- 
in-chief,  (General  Macdowall,)  in  the 
nsuid  course  of  dutj,  together  with 
the  reasoning  of  Lord  Minto,  in  his 
despatch  on  the  subject  of  the  Madras 


gOYemment,  might  be  quoted  as  a 
case  in  point,  and  maj  be  referred  to 
with  adYantage  on  a  consideration  of 
the  question. 

(2)  In  the  earliest  mutinj  acts, 
which  recognize  disobedience  as  a 
capital  crime,  the  words  are  "refuse 
to  obey  his  superior  officer." 

(3)  AUx,  McGrowther*8  case  — 
Foiter,  14. 
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a  general  court  martial  was  ordered  to  try  him  for  desertion. 
The  first  sentence  acquitted  him  of  the  act  of  desertion^  there 
being  the  powerful  inducement  to  the  act^  with  the  view  of 
saving  his  life ;  but  the  sentence  was  revised,  and  it  is  stated 
that,  on  revision,  he  was  sentenced  to  suffer  deaths  and  was 
afterwards  shot  in  the  presence  of  that  division  of  the  armj 
to  which  he  belonged.  I  also  understand  that  it  is  intimated 
to  the  above  court,  that  the  excuse  pleaded  by  the  prisoner 
was  inadmissible,  as  he  should  have  preferred  death  rather 
than  to  have  entered  the  service  of  the  enemy."  *  Since,  by 
the  revised  opinion,  it  appears  that  the  evidence  justified 
conviction,  it  is  di£Bcult  to  imagine,  whatever  might  have 
been  tiie  ulterior  award,  how  the  court  could  have  acquitted 
the  prisoner  of  the  act  of  desertion.  They  might  have 
omitted  to  award  punishment,  if  they  considered  the  circum- 
stances to  amount  to  compulsion,  pro  timore  mortis. 

598.  The  prisoner  having  closed  his  defence,  it  may  in  rkplt: 
certain  cases  be  followed  by  a  reply.     The  prosecutor  is 
entitled^  to  the  reply  in  every  case,  where  the  prisoner  has,  when  let 
in  his  defence,  examined  witnesses  or  put  in  documentary  defeooor 
evidence,  either  proved  in  due  form  or  expressly  admitted 

by  the  prosecutor ;  the  prosecutor  is  moreover  permitted  to 
reply  when  the  prisoner  has  in  his  address  opened  new  facts y 
upon  his  own  assertion,  or  upon  documents  which  he  may 
read  without  proving  in  evidence. 

599.  No  reply  is  allowed  in  those  cases  where  the  prisoner,  when  thepro. 
not  having  adduced  evidence  either  written  or  parole,  merely  SSSSdtoT* 
draws   inferences  from  the  evidence  for  the  prosecution,  or 
elicited  from  tiie  prosecutor's  witnesses  on  cross-examination, 

even  should  the  tendency  of  these  observations  be  to  reflect 
on  tiie  conduct  or  impugn  the  motives  of  the  prosecutor. 
Though  no  evidence  may  be  brought  forward  by  the  prisoner,  nde  when  cam 
yet  should  he  advert  to  any  case,  and,  by  drawing  a  parallel, 
attempt  his  justification,  the  prosecutor  will  be  permitted  to 
observe  on  the  case  so  cited. 

600.  It,  however,  seldom  happens  that  a  defence  is  made 

(4)  Hough's    Pkuctice   of    Courts  character,  althongh  the  counsel  for  tho 

Martial  (18S5),  p.  364.  prosecution  is  entitled  to  the  replj,  it 

(6)  In  criminal  cases,  the  rule,  as  will  be  a  matter  for  his  discretion 

settled  by  the  judges  in  1837,  is  that  whether  he  will  use  it  or  not.    Cases 

**  if  the  only  cTidenco  called,  on  the  may  occur  in  which  it  may  be  fit  and 

part  of  the  prisoner,  is  evidence  to  proper  so  to  do." 
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§  601-602. 


proflocutor 
allowed  time 
for  preparing, 


howflurhe 
mv  examine 
witnesses  to 
rebut  the 
tostimony  of 
defence. 


bat  be  cannot 
reimir  his 
omiaslona. 


How  restricted 
in  his  reply. 


before  a  general  court  martial,  without  the  examination  of 
witnesses ;  a  reply,  therefore,  almost  invariably  follows  the 
prisoner's  address ;  and  the  court,  in  ordinary  cases,  grants 
the  prosecutor  a  reasonable  time  for  the  purpose  of  preparing 
a  written  address. 

60 1  •  Should  the  prisoner  have  examined  witnesses  to 
points  not  touched  on  in  the  prosecution,  or  should  he  have 
entered  on  an  examination  reflecting  on  the  credibility  of  the 
prosecutor's  evidence,  the  prosecutor  is  allowed  not  only  to 
address  the  court  in  reply,  but  also  to  examine  witnesses  to 
the  new  matter :  the  court  under  tiiese  circumstances  will  be 
very  guarded  to  prevent  tiie  examination  by  the  prosecutor 
on  any  point  not  introduced  by  the  prisoner.  He  must  be 
confined  to  re-establishing  the  character  of  his  witnesses,  — 
that  is,  their  general  credibility,  not  the  truth  of  a  special 
testimony  given  on  the  trial,  nor  the  value  of  any  particular 
averment  or  reply; — to  impeaching  those  of  the  defence, 
and  to  rebutting  the  neto  matter  brought  forward  by  the 
prisoner,  and  supported  by  evidence :  he  cannot  be  allowed 
to  examine  on  any  points  which,  in  their  nature,  he  might 
have  foreseen  previous  to  the  defence  of  the  prisoner. 

602.  An  observation  by  Lord  EUenborough  is  much  to 
the  purpose :  "  If  any  one  fact  be  adduced  by  the  defendant, 
to  which  an  answer  can  be  given,  the  plaintiff  must  have 
an  opportunity  given  for  so  doing ;  but  this  must  be  under- 
stood of  a  specific  fact ;  he  cannot  go  into  general  evidence 
in  reply  to  the  defendant's  case :  there  is  no  instance  in  which 
the  plaintiff  is  entitled  to  go  into  half  his  case  and  reserve 
the  remainder."  Matters  merely  stated  in  the  defence 
and  not  proved,  or  which  the  court  has  stopped,  the  prose- 
cutor will  have  the  same  opportunity  of  contradicting  in 
his  reply.®  The  prosecutor  will  not  be  permitted  to  bring 
forward  evidence  to  rebut  or  counteract  the  effect  of  matter 
elicited  by  his  own  cross-examination ;  his  privilege  in  reply 
is  strictly  confined,  as  before  observed,  to  new  matter  intro^ 
duced  by  the  prisoner,  and  supported  by  the  prisoner's 
examination  in  chief.  Mr.  Tytier  proposes  tiie  following 
case  as  an  example :  "  A  prisoner  is  charged  witii  an  act  of 
mutiny,  and  the  charge  clearly  proved ;  but  the  prisoner,  in 


(6)  Judge  Adrocate  gcneral.^Sir  John  Marray's  trial,  p.  479* 
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his  defence,  alleges  and  adduces  eyidence  to  show  that  he  was 
compelled  by  others  to  the  commission  of  the  act,  against  his  « 
own  will  and  at  the  hazard  of  his  life.  This  being  new 
matter,  to  which  the  former  evidence  for  the  prosecution 
does  not  in  the  least  apply,"  (and  which,  it  may  be  added, 
there  is  no  absolute  reason  for  assuming  that  the  prosecutor 
could  anticipate,)  "  the  prosecutor  is  allowed  to  re-argue  it 
by  the  examination  of  witnesses,  or  the  production  of  such 
documents,''  (being  legal  evidence,)  "as  he  thinks  fit  to 
disprove  it"  The  same  result  might  ensue  on  a  charge  of 
neglect  of  specific  duty,  should  the  prisoner,  in  his  defence, 
offer  evidence  to  show  that  severe  and  acute  disease  had  . 
prevented  the  execution  of  the  order,  the  prosecutor  not 
having  adverted  to  such  circumstance  on  the  prosecution. 

603.  A  defence  resting  on  motive,  or  qualifying  the  im-  what  defence 
putation  attaching  to  facts,  generally  lets  in  evidence  in  reply,  in^Jipi^***^"*^ 
as  in  such  cases,  the  prisoner  usually  adverts,  by  evidence, 

to  matter  which  it  would  have  been  impossible  for  the 
prosecutor  to  foresee  or  anticipate:  the  admissibility  of 
evidence  in  reply  may  generally  be  determined  by  the 
answer  to  the  questions:  Could  the  prosecutor  have  foreseen 
this?  Is  it  palpably  and  evidently  new  matter  introduced 
by  the  prisoner?  Is  the  object  of  the  farther  enquiry,  not 
to  prop  up  recorded  testimony,  but  to  re-establish  the 
character  of  witnesses,  impeached  by  evidence  (not  by 
declamp^tion,)  in  the  course  of  the  defence  ?  Is  it  to  impeach 
the  character  of  the  prisoner's  witnesses  ? 

604.  The  prisoner  cross-examines  such  witnesses  as  may  The  prisoner 
be  thus  introduced  in  the  reply,  to  an  extent,  however,  limited  the  witnesses 
by  the  examination  in  chief,  that  is,  restricted  to  such  points  ^' 

or  matter  as  the  prosecutor  shall  have  been  allowed  to 
examine  on. 

605.  When  the  prosecutor  has  been  allowed  to  adduce  bsjoivdbb. 
evidence  in  his  reply,  the  prisoner  is  entitled  to  a  rejoinder, 

in  which  he  may  endeavour  to  invalidate  its  effect;  but  is  When  of  rights 
not  permitted  to  call  further  evidence,  except  to  re-establish 
the  credit  of  such  witnesses  as  may,  by  the  prosecutor's 
witnesses  in  his  reply,  have  been  impugned.      Although  it  when  at  the 
was  laid  down  by  the  judge  advocate  general  on  Colonel  the  court.  ° 
Quentin's    trial   as    ^^not    being  the   regular  course,   nor 
consistent  with  the  ordinary  rules  of  the  court,"  where  the 
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§  606-609. 


Sur-icjoinder, 


not  consistent 
with  existing 
practioe. 


priBoner  haa  been  permitted  to  address  the  court  after  the 
reply,  yet  there  are  instances  of  thia  occurring,  on  trials 
attended  by  the  judge  adyocate  general,  and  so  fitr  back  as  in 
the  case  of  Lord  George  Sackville.  The  existing  practice 
of  courts  martial  usually  concedes  this  indulgence  to  the 
prisoner  without  hesitation,  where  they  would  be  very 
guarded  in  admitting  a  reply  from  the  prosecutor,  although, 
in  strictness,  the  same  principle  may  perhaps  be  applicable 
in  both  cases. 

606-9.  I^  ^^  formerly  the  rule  to  allow  the  prosecutor 
a  second  reply^  or  sur-rejoinder,  to  an  extent  limited  by  the 
arguments  of  the  prisoner  in  his  rejoinder;  but  the  esta- 
blished usage  of  the  service  has  for  many  years  been  more 
in  accordance  with  the  prevailing  impression,  most  unmis- 
takably enunciated  in  a  modem  work  on  the  subject,  that 
'^the  prisoner  has  the  right  to  speak  last."^  This  at  all 
events  is  a  soldier-like  doctrine,  and  undoubtedly  more 
conformable  with  the  "generous  principles  of  the  military 
law,"*  than  the  rule  in  civil  cases,  *'that  the  party,  which 
doth  begin  to  maintain  the  issue,  ought  to  conclude." 


(7)  •*  AOer  this,"  (the  reply  of  the 
prosecution,)  ^jadgment  should,  in 
strict  propriety,  be  passed*  But  as  a 
generai  court  martial  is  a  court  of 
equity,  and  honour,  as  well  as  of  law, 
they  seldom  or  never,  in  any  period  of 
a  trial,  shut  their  ears  to  a  prisoner's 
Tindication  of  his  innocence.  The 
prisoner  is  consequently  indulged  in 
a**  (rejoinder)  "reply:  the  judge 
advocate  rejoins  to  him  if  he  thinks 
proper.*'^  ^W/iron  on  Martial  Law, 
(1784)  p.  101. 

(8)  Napier's  Bemarks  on  Military 
Law,  p.  9S. 

(9)  The  writer  from  whom  this 
phrase  is  adopted,  thus  continues : 
**This  circumstance,  of  a  rejoinder 
being  allowed  the  prisoner  in  a  crimi- 
nal trial  before  a  court  martial,  and 
not  in  the  courts  of  common  law, 
tends  greatly  to  confirm  the  doubt  ex- 
pressed above  in  regard  to  the  truth 
of  Major  Adye*s  position,  that '  where 


the  act  of  parliament  and  articles  of 
war  are  silent,  courts  martial  must  in 
their  proceedings  conform  to  the 
practice  of  the  established  courts  of 
judicature.'  Now,  this  method  of 
proceeding  is  neither  directed  by  that 
act,  nor  by  the  articles  of  war  ;  nor  is 
it  conformable  to  the  practice  of  the 
civil  courts  ;  notwithstanding,  l^jor 
Adye  himself  allows  it  to  be  regular 
and  legal.  Whence,  then,  does  the 
practice  deduce  its  origin,  and  by  what 
authority  is  it  established  ?  This 
question,  I  apprehend,  we  shall  find  it 
extremely  difficult  to  answer,  without 
the  supposition  of  some  other  law, 
independent  as  well  of  the  mutiny  act 
and  articles  of  war  as  of  the  civil  law 
of  the  realm.  Now,  what  can  this  be 
but  the  custom  of  war,  lex  non  acripta 
of  the  army,  to  which  the  common  law 
is  correspondent,  as  the  statute  law  is 
to  the  written  rules  and  articles  of 
war.*'^Trt7/(ainsoR'«  iVo*«,  p.  67.; 
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JUDGMENT   OP   THE   COURT. 

Finding. 

6 10.  The  next  stage  of  the  proceedings  of  the  court  DeUbentioo. 
martial^  (the  defence  having  finally  closed  and  the  court  being 
cleared;)  is  the  deliberation,  with  a  view  to  the  finding  and 
sentence.      A  fair  copy  of  the  record  of  the  proceedings  is  promedinKs 
generally  read  over;  indeed,  where  fair  copies  are  made,  it  "^*^^®'' 
appears  but  right  that  the  members  should  have  an  oppor- 
tunity of  ascertaining  that  the  copy,  to  which  their  judgment 

is  annexed,  is  a  correct  report  of  the  proceedings.  In  intricate 
cases,  and  where  the  proceedings  are  voluminous,  the  judge 
advocate  is  usually  prepared  with  such  notes,  or  index  to  the 
evidence,  as  may  assist  the  court  in  their  reference  to  the 
record  when  deliberating. 

6 1 1.  Perfect  impartiality   ought  most  clearly  to  be  the  Weighing 
paramount  object  of   the   court  collectively,   and  of  each  ®^'**®™*' 
individual  composing  it.     There  should  be  no  wish  for  the 
guilty  to  escape,  or  for  the  innocent  to  suffer.      No  false 

pity,  no  undue  severity,  should  influence  their  judgment. 
Caution  in  deliberating,  and  patience  in  investigation,  should 
equally  be  the  aim  of  each  member,  and  chsuracterize  the 
judgment  of  the  whole.  That  which  Locke  has  said  on  the 
conduct  of  the  understanding,  may  be  beneficially  applied 
when  weighing  evidence  in  a  court  of  justice :  "  We  should 
keep  a  perfect  indifference  for  all  opinions :  nor  wish  any  of 
them  true,  or  try  to  make  them  appear  so;  but,  being  thetoiemn 
indifferent,  receive  and  embrace  them  according  as  evidence,  cotStf'^^^ 
and  that  alone,  gives  the  attestation  of  truth.  He  that,  by 
an  indifferency  for  all  but  truth,  suffers  not  his  assent  to  go 
farther  than  his  evidence,  nor  beyond  it,  will  learn  to  ex-* 
amine,  and  examine  fairly,  instead  of  presmning.'' 
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§  612-614. 


Tbe  judge 
adYocato  oOwB 
no  opinion. 


Witness  maj 
be  recalled  bj 
court  for 
particular 
question. 


Opinion : 


whether  a 
written 
memorandum 
of  the  vote  of 
each  member 
should  be 
retained. 


6 1 2.  It  may  be  observed^  that  the  duty  of  the  judge  advo- 
cate, nt  this  stage  of  the  proceedings,  being  simply  ministerial 
—  to  act  as  registrar  of  the  court,  and  to  advise  on  legal 
points  when  his  opinion  may  be  demanded, —  he  necessarily 
abstains  from  making  any  remark,  by  which  his  judgment, 
as  to  the  guilt  or  innocence  of  the  prisoner  may  be  ascer- 
tained. 

613.  Though  the  prosecution  and  defence  be  closed,  and 
the  court  cleared  for  final  deliberation,  it  is  still  competent 
to  a  court  martial,  as  to  a  jury,  (by  whom  it  is  often 
practised,)  to  recall  a  witness  for  the  purpose  of  putting  any 
particular  question  deemed  essential :  the  parties  must  neces- 
sarily be  present.* 

614.  SuflScient  time  having  been  given  for  deliberation, 
and  it  is  presumed  that,  in  most  cases,  each  member  will 
desire  to  review  the  proof  which  has  been  laid  before  the 
court  on  either  side,  and  to  consider  its  bearing  as  affecting 
the  charge,  the  president*  (the  judge  advocate  formerly  per- 
forming his  duty)  puts  some  such  question  as  the  following, 
to  each  individual  member,  according  to  seniority,  beginning 
with  the  youngest:*  From  the  evidence  in  the  matter  now  before 
you  are  you  of  opinion  that  the  prisoner  is  guilty  or  not  guilty 
of  the  charge  alleged  against  him  f  When  the  charge  consists 
of  several  counts,  they  are  put  consecutively,  and  where  more 
than  one  prisoner  is  arraigned  on  the  same  charge,  each  must 
necessarily  be  particularized,  and  the  question  repeated  with 
respect  to  each.  The  judge  advocate  usually  notes  the 
opinion  of  each  member  as  he  delivers  it ;  but  whether  this 
memorandum  is  to  be  reserved^  or  destroyed,  when  the 
aggregate  opinion  is  recorded,  must  be  left  to  the  decision  of 
each  individual  judge  advocate.  The  judge  advocate  swears 
not  to  disclose  or  discover  the  vote  or  opinion  of  any  par- 
ticular member,  unless  required  to  give  evidence  thereof  by 
a  court  of  justice  or  court  martial ;  he  would,  therefore, 
voluntarily  and  needlessly  incur  a  great  responsibility  by 
unnecessarily  retaining  possession  of  a  memorandum,  the 
loss  of  which   (except  it  be  made  in  cipher)  might  fully 


(1)  See  hereafter,  §  948. 

(2)  Art.  War,  165. 

(3)  Mr.  Tjtler  in  the  first  edition 
of  his  work  (1800)  p.  371,  gave  his 


opinion  that  it  was  proper  to  presenre 
it ; — this  he  omitted  in  a  subsequent 
edition  (1806)  revised  by  himself,  p. 
363. 


§  615-617. 


FINDING. 
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reveal  the  vote  and  opinion  of  each  member  at  a  glance. 
Nor  can  it  well  accord  with  the  spirit  of  the  oath^  to  do  that 
unnecessarily,  which  may  lead,  in  the  ordinary  course  of 
eyente,  as  in  case  of  death,  to  an  exposure  of  that  which  it 
has  been  the  object  of  an  oath  to  render  secret. 

615.  It  is  scarcely  necessary  to  obserye,  that  as  the  con- 
cealment of  the  opinion  of  each  particular  member  is  provided 
for  by  an  oath,  specially  framed  for  the  purpose,  it  would  be 
highly  reprehensible  to  make  public  the  opinion  of  all  by 
recording  that  the  finding  was  unanimous. 

616.  Except  to  pass^  sentence  of  death,  where  twa^third^ 
of  the  members  present  must  concur,®  the  court  passes 
judgment  by  the  majority  of  voices :  and  should  the  court 
(which  usually  consists,  when  sworn  in,  of  an  uneven 
number  of  members,)  be  reduced,  by  death  or  sickness,  to  an 
even  number,  and  their  votes  be  equally  divided  as  to  the 
finding,  the  prevailing  custom  of  the  army  is,  that  the  prisoner 
should  have  the  benefit  of  an  acquittal.^ 

617.  To  meet  the  difficulty  which  might  arise  firom  an 


Opinion  not  to 
beexprosaedu 
unaoimoui. 


What  minority 
iflneoeMaiy 
oopMiing 
Judgment  of 


Votea  equally 
divided, 
prisoner  it 
entitled  to 
anaoquittaL 


(4)  In  1828  and  previoas  years  this 
provision  was  worded  "  no  sentence  of 
death  shall  be  given  :"  in  1829  it  was 
altered  to  the  present  form,  "no  judg- 
ment of  death  shall  pass."  It  is  pre- 
samed  that  this  change  was  made 
with  a  view  of  requiring  the  concur- 
rence of  two-thirds  in  £e  opinion,  as 
well  as  in  the  sentence,  in  all  capital 


(5)  In  calculating  the  iwo'thirdg, 
the  prisoner  has  the  benefit  of  anj 
broken  number  :  nme  of  thirteen  were 
formerly  specified,  and  in  like  manner 
it  would  be  necessary  to  have  the  con- 
currence o(/<ntr  of  five,  five  of  seven, 
&c. 

(6)  Mut  Act,  sec.  18.  Art.  War, 
118.  In  the  year  1762,  Major  Colin 
Campbell,  of  the  100th  Regiment,  was 
tried  by  a  general  court  martial  at 
Martinique,  for  the  wilful  murder  of 
Captain  M'Kaarg,  of  that  regiment. 
The  sentence  of  the  court  was  as 
follows:  *'The  court,  on  due  con« 
sideration  of  the  whole  matf«r  before 
them,  are  of  opinion  that  Major  Colin 
Campbell  is  guilty  of  the  crime  laid 
to  his  charge  ;  but  there  not  being  a 
majority  of  voices  sufficient  to  punish 
with  death,  as  reqniied  by  the  articles 


of  war,  the  court  doth  adindge  the 
said  Major  Commandant  Coun  Camp- 
bell to  be  cashiered  for  the  same,  and 
it  is  the  further  opinion  of  the  court, 
he  is  incapable  of  serving  His  Majesty 
in  any  military  employment  whatever." 
In  the  present  day  this  sentence  could 
not  be  maintained.  On  a  charge  for 
murder,  the  sentence  cannot  be  *'con- 
traiy  to  the  usages  of  English  law  in 
regard  to  the  punishment  of  ofitenders." 
(Art.  War,  145.)  The  finding  of 
guilt  on  a  charge  of  murder,  by  less 
than  two-thirds,  would  amount  to  a 
virtual  acquittal;  but  a  verdict  of 
manslaughter  being  found  by  any  ma- 
jority under  two-thirds,  penal  servitude 
or  imprisonment  might  be  awarded. 

(7)  It  does  not  appear  necessary  to 
reproduce  the  arguments  by  which  the 
author  justified  the  above  statement, 
as  it  has  been  subsequently  confirmed 
by  an  opinion  of  judge  advocate 
general  Sir  R  Grant,  conveyed  in  a 
letter  to  the  deputy  judge  advocate 
in  Ireland,  dated  the  15Ui  Januaiy, 
1834,  to  the  effect  that  a  court  martial 
being  equally  divided,  the  president 
has  no  casting  voice,  and  it  amounts 
to  an  acquittiu  of  the  prisoner. 
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§  618. 


ObMlete 
irregularity 
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members 
above  thirteen. 


oondonined  by 
Hia  Miyerty. 


If  the  judges 
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divided  in 
opinion,  no 
decision  takes 
plaoe. 


IfeArthnr'a 
opinion  aa  to 
the  Judgment 
ofoourta 
nuuiiial. 


objection 
against. 


equal  division  of  votes,  it  was  fonnerly  the  occasional 
practice,  on  the  closing  of  the  court  for  final  deliberaticA,  to 
withdraw  so  many  of  the  junior  members,  as  might  reduce 
the  court  to  thirteen.  This  expedient  was  resorted  to  on  a 
court  martial  which  took  place  at  Exeter,  in  1806,  on  Quarter- 
master Heady,  of  the  3rd  dragoon  guards,  and  was  strongly 
animadverted  on  in  the  order  which  promulgated  the 
sentence :  **  His  Majesty  having  observed,  on  the  face  of  the 
proceedings,  an  entry  made  on  the  28th  October,  viz.,  'of 
public  notice  to  the  parties  concerned,  that  the  court  con- 
sisting of  fifteen  members,  when  the  opinions  of  the  members 
are  collected,  the  junior  officers  will  not  vote '  has  been 
pleased  to  command  that  the  court  martial  may  be  informed, 
that  they  do  not  appear  to  have  been  sufficiently  instructed 
in  the  practice  of  courts  martial,  it  being  proper,  on  every 
account,  that  every  member  who  is  sworn  on  a  court  martial, 
and  who  has  not  been  prevented  from  attending  should  give 
his  opinion,  (each  party,  the  prosecutor  and  prisoner,  having 
a  right  to  such  opinion)  and  His  Majesty  has  therefore  been 
pleased  to  command  that  his  pleasure  should  be  declared, 
that  the  vote  of  no  officer  who  is  sworn  on  a  court  martial 
ought  to  be  dispensed  with,  merely  on  account  of  the  number 
of  members  exceeding  thirteen."  • 

6i8.  On  questions  reserved  for  the  consideration  of  the 
judges,  a  majority  only  can  decide,  and  if  the  judges  should 
Jbe  equally  divided  in  opinion,  no  decision  takes  place.  ^  Mr. 
M° Arthur,  influenced,  no  doubt,  by  this  custom,  has  given  it 
as  his  opinion :  *^  That  should  there  be  an  equal  number  of 
votes  on  each  side,  and  the  several  members  of  the  court, 
upon  reconsidering  the  point  at  issue,  adhere  to  the  first 
opinion,  the  question  remains  undecided."*  Were  this  the 
case,  the  prisoner  might,  as  elsewhere  observed,  be  liable 
to  be  tried  a  second  time,  not  having  been  acquitted  or  con- 
victed ;  but  the  advantage  which  may  possibly  arise  from  the 
opportunity  affi)rded  of  punishing  the  guilty,  would  be  in- 
finitely overbalanced  by  the  disrepute  in  which  courts 
martial  may  be  brought  by  the  public  exposure  of  their 
fallibility  to  the  soldiery,  and  by  the  doubt  which  would  be 
thrown  on  the  justice  of  their  proceedings. 


(8)  G.  O.  20th  December,  1806. 

(1)  Rex.  v.  Cnllan,  Boss,  and  Bj.  157. 


(2)  I  M'Arthar,  869. 
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619.  The  practice  formerly  was  that^  should  the  court  be  The  president 
equally  divided  in  opinion,  tiie  president  should  be  allowed  I^itiedto a 
a  double  voice :  the  rule  was  thus  laid  down  in  a  long  series  on"aii*^** 
of  the  earlier  articles  of  war;  "  The  sentence  shall  be  ac-  *""  ^°"' 
cording  to  the  plurality  of  votes,  and  if  there  happen  to  be 

an  equality  of  votes,  the  president  is  to  have  a  casting  voice." 
Notwithstanding  the  omission  of  this  clause,  the  custom  has 
survived  to  the  present  time,  as  has  before  been  observed, 
(§  456)  so  far  as  the  decision  of  questions  respecting  the  ad- 
mission or  rejection  of  evidence,  and  other  similar  points,  such  is  the 
may  extend ;  it  arises  from  the  necessity  of  arriving  at  such  ^^loSs  or^ 
a  conclusion  as  may  permit  the  progress  of  the  trial,   as  i^to^tOTy 
courts  martial,  like  judges  in  the  civil  courts,  have  absolute         ^°*' 
power,   which  they  invariably  apply,  to  admit  or  reject 
evidence.' 

620.  Where  several  prisoners  are  tried  on  the  same  charge.  Finding  oannot 
the  finding  in  respect  to  each  must  be  separate  and  distinct,  ■eveni 

nor  can  courts  martial  give  a  general  verdict  of  guilty,  orbe^^i^ 
where  the  charge  comprises  several  charges  or  counts ;  they  ohMrResinthe 
must  record  their  opinion  on  each  separately;   but  after  '®'^°** 
finding  on  each  of  the  charges  they  award  punishment  for 
them  in  the  aggregate. 

621.  Nor  is  it  necessary  to  find  a  general  verdict  of  guilt  but  may  be 
or  acquittal  upon  the  whole  of  each  charge  or  count.  The  eSchpart^of 
finding  may  be  special,  that  is,  it  may  state  specially  what 

facts,  as  charged,  the  court  finds  to  be  proved,^  or,  it  may 
amend  variances  not  material  to  the  merits  of  the  case.  (§851) 
Lieutenant^^lonel  Broughton,  of  the  Ist  West-India  regi- 
ment, was  arraigned  before  a  general   court  martial,  in 
August  1807,  on  five  charges,  the  fifth  being  *^  for  unofficer-  oenena  order 
like  conduct,  in  making  a  false  certificate  on  each  monthly  VmS^ 
return,  during  the  time  he  commanded  the  regiment,  from  m  SS[^^ 
June  1806,  to  the  present  period,  viz.,  that  he  had  read  the  "^^'^^^ 
articles  of  war  to  the  men  under  his  command,  whereas  the 
articles  of  war  have  neither  been  read  by  him,  nor  any  other 
person  by  his  order,  during  that  period,  to  the  prejudice  of 

(3)  Any  eyidence  assnmed  to  be  im-  rised  to  confirm  the  sentence,  as  qaes- 

properlj*  admitted  or  rejected  (§  576)  tionable  eyidence, admitted  by  a  judge, 

bj  a  court  martial,  or  any  interlocu-  is  brought  to  the  consideration  of  tiie 

tory  decision,  may,  by  the  prisoner,  be  judges, 

brought  under  the  special  consideration  (4)  See  §  88 1 . 
of  the  soyereign,  or  the  officer  antho- 
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§  62S-623. 


Declaration  of 
His  Majesty  to 
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acquit  or 
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part 
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should  be 


the  service."  With  respect  to  this  charge,  the  court  was  of 
opinion,  "  that  the  prisoner  was  not  guiltj  to  the  extent  laid 
in  the  said  charge,  inasmuch  as  the  prisoner  was  thereby 
charged  with  signing  a  false  certificate  on  each  monthly 
return,  during  the  time  he  commanded  the  regunent,  from 
June  1806,  to  the  present  period ;  and  it  appearing  from  the 
evidence,  that  in  some  of  the  months  during  that  time,  he  did 
not  sign  such  false  certificates,  the  court  did,  therefore, 
acquit  him  of  the  said  fifth  charge ;  but  was  of  opinion,  that 
the  prisoner  was  reprehensible  for  his  inadvertency  and  want 
of  proper  caution,  in  not  examining  every  certificate  pre- 
viously to  his  signing  it,  which  it  was  his  duty  so  to  have 
done."  His  Majesty  was  pleased  to  approve  and  confirm  the 
sentence  of  the  court  martial  upon  the  first,  second,  third,  and 
fourth  charges,  but  not  to  confirm  the  finding  of  the  court 
upon  the  fifth  charge,  *^  as  it  appeared  to  have  proceeded  upon 
the  erroneous  supposition  that  a  court  martial  are  bound  to 
find  a  general  verdict  of  guilt  or  acquittal  upon  the  whole  of 
every  charge ;  and  as  the  court  have  expressed  their  opinion, 
that  the  prisoner  was  guilty  of  a  part  of  the  fifth  charge,  they 
might,  in  'conformity  to  that  opinion,  have  found  him  guilty 
oi  iUbsit  part  ofit,  and  have  acquitted  him  of  the  remainder, 
instead  of  acquitting  him  generally  of  the  whole."  • 

622.  Not  only  may  the  court  find  the  accused  be  guilty 
of  the  facts  to  a  certidn  extent,  but  facts  having  been  proved, 
the  imputation  grounded  thereon  may  nevertheless  be  thrown 
out  •  either  entirely  or  partially ;  or  no  criminality,  or  a  less 
degree  than  that  charged,  may  be  imputed  by  the  court ;  ^ 
the  prisoner  must,  however,  he  unequivocally  acquitted  or 
convicted  qf  every  part  of  each  of  the  several  charges  of  which 
he  stands  accused. 

623.  Courts  martial  would  do  well  to  define  the  degree  of 
guilt  which  they  impute  to  the  prisoner,  or  find  him  guilty 
of,  or  the  extent  to  which  they  may  deem  the  accusation 
proved ;  and  particularly  upon  constructive  charges,  where  the 
essence  of  the  charge,  and  the  applicability  of  an  express 
punishment,  may  rest  on  imputation  built  or  grounded  on 


(5)  G.  O.  26tfa  January,  1808;  see 
also  G.  O.  No.  579,  3rd  charge ;  and 
G.  O.  No.  894,  iBt  charge. 


(6)  G.  O.  No.  416,  and  G.  O.  No- 
424,  4th  charge ;  and  see  §  839. 

(7)  See  §  834-8. 


§  624-625.  ACQUITTAL.  241 

the  facts.^  Such  discrimination  is  desirable,  not  only  in  order 
to  observe  an  apparent  consistency  as  to  the  sentence,  when 
contrasted  with  other  sentences  on  convictions  upon  similar 
charges  (the  sentence  with  the  finding  and  charges  only 
being  published  to  the  army,)  but  to  render  the  subsequent 
duty  of  the  court,  in  awarding  punishment,  clear  and  unob- 
structed. 

AcquittaL 

624.  Where  the  court  has  found  that  the  prisoner  is  **  not  jfonn 
guilty  "  of  the  whole  of  the  charge,  it  immediately  proceeds  »wi  Bometimet 
to  enter  an  acquittal  —  *'  Therefore  "  acquits  the  prisoner  is  addiSSuu 
the  invariable  formula,  but  there  are  several  forms  in  which  the 
acquittal  may  be  expressed,  and  it  is  much  the  custom  to  at-  Fomu  of 
tach  some  epithet  to  an  acquittal  which  is  intended  to  be  clearly  **^" 

and  decidedly  satisfactory.  The  forms  honourably;  most 
honourably  ;  fully  ;  most  fully  ;  fully  and  honourably  ;  most 
fully  and  most  honourably  ;  are  often  used  by  courts  martial ; 
and  when  the  charge  bears  on  the  honour  of  the  accused,  or 
where  the  charges  are  satisfactorily  disproved,  it  is  in  fact 
(adverting  to  the  prevailing  custom),  but  justice  to  adopt 
one  or  other  of  them,  being  careful  not  to  use  "  honourably  '* 
in  any  case  where  the  charge,  if  proved,  would  not  have  re- 
flected on  the  prisoner's  honour. 

625.  Courts   martial   sometimes   acquit,   the    charge   not  charge  not 
having  been  proved^  which  is  still  less  satisfactory  than  a  bare  exoeptiombie 
acquittal;  the  degree  of  censure  involved  in  it  being  re-   **™' 
fleeted  and  regulated  by  the  nature  of  the  charge.     It  is 
questionable  whether  such  an  acquittal  ought  to  be  recorded. 

In  the  literal  sense,  no  better  reason  could  be  given  for  an 
acquittal  than  that  the  charge  had  not  been  proved  \  —  such 
must,  in  fact,  be  the  grounds  of  every  acquittal.  But  as  the 
expression  of  this  reason  is  unusual,  and  is  calculated  to  con- 
firm the  imputation  propagated  by  the  charge,  the  innuendo 
conveyed  by  it  appears  unjustifiable,  and  may  be  more  in- 
jurious to  the  prisoner  than  a  qualified  verdict  of  guUt ; 
particularly  in  cases  affecting  the  honour  and  respectability 
of  an  officer.  Such  ambiguous  sentence  ought  the  more  to 
be  avoided,  since  it  is  not  in  the  power  of  the  accused,  by 
any  representation  or  exertion,  to  procure  the  re-hearing  of 

(8)  Some  observations  bearing  on     head,  It  is  n^fficient  to  prove  the  eub- 
this  question  are  offered  under  the     etance  of  the  charge. — §  831-55. 

B 
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ENQUIBIES  AS  TO  FBEVIOUS  CONVICTIONS      §  626-627. 


the  case  by  a  court  martial.  The  court  is  bound  to  admi- 
nister justice  according  to  the  evidence  (the  actual  evidence) 
in  the  matter  before  it ;  the  point  in  issue  is  to  be  proved  by 
the  party  who  asserts  the  affirmative ;  it  is  not  competent  to 
a  court  martial  to  frame  a  verdict  on  the  absence  of  evidence 
or  the  want  of  proof,  though  it  may  obviously  and  neces- 
sarily result  from  it.  Under  such  circumstance,  the  ac- 
quittal ought  to  depend  on  that  just  and  reasonable  prin- 
ciple of  English  law:  Innocence  is  to  be  presumed  till  tike 
contrary  is  proved.  The  judgment  in  this,  as  in  every  case, 
should  be  couched  in  language  free  from  ambiguity  and  not 
exposed  to  malevolent  interpretation* 


Upon  a  fludlng 
ofguilt,  the 
court  reopens 
for  enquiries  m 
to  previouH 
convictions  a&d 
general 
character,  Ac. 


Previous 

convictions  niaj 
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be  proved 
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Enquiries  as  to  Previous  Convictions  and  General  Character. 

626.  Upon  a  finding  of  guilty,  either  of  the  whole  or  of  any 
part  of  the  charge,  the  court,  in  the  case  of  a  soldier,  must 
necessarily  re-open,  as  it  is  required  by  the  Queen's  regula- 
tions at  this  stage  of  the  proceedings^  to  enquire,  in  presence 
of  the  prisoner,  into  and  record  **his  previous  con- 
victions, if  any,  and  his  age,  length  of  service,  the  class 
to  which  he  belongs  (§  674),  and  previous  character, 
and  what  decorations  or  other  honorary  rewards  he  may  be 
in  possession  of,  for  its  own  guidance,  in  awarding  punish- 
ment, as  well  as  that  of  the  confirming  authority  in  sanction- 
ing its  being  carried  into  effect.  The  evidence  under  this 
head  is  invariably  to  be  given  by  a  commissioned  officer."' 

627.  This  regulation  applies  only  to  the  case  of  "  a  soldier," 
nor  was  any  provision  made  for  the  reception  of  evidence  of 
previous  convictions  against  an  officer  before  the  mutiny  act 
of  1847,  when  the  court  was  empowered  to  receive  evidence 
against  "any  prisoner.'*  This  was  more  distinctly  expressed 
in  1857,  as  "any  person  subject  to  the  articles,"  but  com- 
missioned officers  were  then  expressly  excepted,  as  in  the 
article  hereaflter  quoted,  as  respects  convictions  by  courts  of 
ordinary  criminal  jurisdiction,  and  precise  directions  were 
given  as  to  the  "  Officers'  Court  Martial  Book,"'  which  were 
omitted  on  the  revision  of  the  articles  in  I860.* 


(1)  Queen's  Keg.  p.  223. 

(2)  This  last  sentence  was  added  to  the 
Queen'sregulations  in  1 859. — See  §634. 

(3)  The  Qaeen'8  Regulations  con- 
tinne  to  require  the  "  officers'  court 
martial  book  to  be  kept  as  a  confi- 


dential document  bj  the  commanding 
officer  of  every  regiment  and  depot.** 
—Page  391. 

(4)  There  is  no  authority  for  any 
enquiry  by  a  court  martial  as  to  tho 
generid  character  of  an  officer.    In 
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628.  The  corresponding  clauses  in  the  mutiny  act  were  JJJ5f^J|^ 
omitted  in  1860,  and  the  article  of  war, — as  it  was  then  Mtoenqmneg 
altered  and   as  it  now  stands,  after  successive  alterations  oonvicttona. 
during  the  thirty  years  from  the  first  establishment  of  this 
enquiry  in  1830, —  is  as  follows :  • 

"After  any  person  subject  to  these  articled  has  been 
found  guilty,  the  court  martial  before  which  he  has  been 
tried  may,  before  passing  sentence,  and  for  the  purpose  only 
of  awarding  punishment,  receive  in  evidence  against  him 
any  previous  conviction  or  convictions,*  the  proceedings  of 
which  have  been  duly  confirmed,  and  any  previous  con- 
viction or  convictions  of  any  such  person  (not  being  a  com- 
missioned officer)  by  a  court  of  ordinary  criminal  jurisdiction; 

but  before  any  such  evidence  shall  be  received,   it 

shall  be  proved  to  the  satisfaction  of  the  court  that  the 

prisoner  had  previously  to  his  trial  received  notice  ^  of  the  Previous  notice 

intention  to  produce  such  evidence  against  him ; and 

the  court  shall  not  award  any  other  punishment  or  punish- 
ments than  may  be  legally^  awarded  for  the  offence  of  which 
the  court  shall  then  have  found  him  guilty." 

620.  The   articles  of  war  provide  that  in  the  case  of  Suffldeut 

.  .     .  ,  •■It  .1    evidence  of 

previous  convictions   by  courts  martial,  the  court  martial  convictions 

11  ,,/.,  ii/»i  •  by  courts 

book  or  the  defaulter  book  01  the  regiment,  corps,  troop,  or  marti»i; 
company,  and  when  none  of  those  books  can  conveniently 
be  produced,  a  certificate  which  shall  purport  to  contain  a 
copy  of  the  entry  of  such  convictions  in  any  such  books,  and 
which  shall  be  signed  by  the  adjutant  or  other  officer  having 
the  custody  of  the  court  martial  book  or  of  the  defaulter 
book  of  the  regiment,  corps,  troop,  or  company  to  which  the 
prisoner  belongs,  shall  be  sufficient  evidence  of  such  con- 
viction.^ 

deed,  in  the  cose  of  an  officer,  the  to  complete  the  sense,  and,  doahtless, 
receiving  of  any  evidence  to  this  have  heen  omitted  hj  an  oversight 
point,  unless  brought  forward  on  the  (7)  See  §  419.  It  is  incnml^nt  on 
defence,  woald  obviously  be  prevented  the  prosecutor  to  prove  to  the  satisfac- 
by  considerations  of  convenience  and  tion  of  the  court  that  the  prisoner  baa 
decorum,  which  are  not  applicable  as  received  due  notice  of  the  intention  to 
regards  the  recorded  judgments  of  produce  evidence  of  the  previous  con- 
courts  of  jURtice.  victions,  as  the  court  cannot  otherwise 

(5)  Art.  War,  156.    See  the  more  entertain  the  enquiry. 

important  alterations  in  former  editions  (8)  For  "legally"  former  articles 
of  this  work.  read  '*by  the  mutiny  act  and  by  these 

(6)  The  articles  and  act  of  1859     our  articles  of  war.** 

and  previous  years  insert  **  by  courts  (9)  Art  War,  157;  and  see  Expla- 
martial,*'  which  words  are  necessary     natory  Directions,  par.  521. 
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ENQUIRIES  AS  TO  PREVIOUS  CONVICTIONS      §  631-632, 


by  oiTil  courts. 


Whether 
convicted  in 
his  own  or 
under  different 
nanics  the 
identity  of 
the  prisoner 
must  appear  to 
the  court. 


The  prisoner  is 
present,  when 
evidence  as  to 
convictions  and 
character 
is  received ; 
and  msy  pro- 
duce testimony 
to  rebut  that 
brought 
against  him ; 


the  only  fbct 
in  issue  being 
the  conviction. 


630.  In  the  case  of  a  conviction  by  a  court  of  ordinary 
criminal  jurisdiction,  a  certificate,  transmitted  as  provided 
for  in  the  39th  section  of  the  mutiny  act,*®  to  the  officer 
commanding  a  regiment  or  other  corps  by  the  clerk  of  any 
such  court,  or  other  officer  having  the  custody  of  the  records 
of  such  court,  or  the  deputy  of  such  clerk,  setting  forth  the 
offence  of  which  the  prisoner  was  convicted,  together  with 
the  judgment  of  the  court  thereon,  and  purporting  to  be 
signed  by  such  clerk  or  other  officer,  or  by  the  deputy  of 
sucb  clerk,  or  if  such  certificate  cannot  conveniently  be 
obtained,  a  copy  thereof,  duly  certified  by  the  officer  pro- 
ducing it,  shall  be  sufficient  evidence  of  such  conviction," 

631.  This  evidence,  it  will  be  observed,  the  law  declares 
sufficient  in  every  case,  nor  is  it  necessary  to  prove  the 
signature  or  official  character  of  the  person  appearing  to 

have  signed  either  of  the  above-mentioned  certificates ; 

nor  if  the  court  be  satisfied  from  all  the  circumstances  of  the 
case  that  the  prisoner  under  trial  is  the  person  mentioned 
therein,  shall  it  be  necessary  to  give  other  proof  of  the 
identity  of  the  person  of  the  offender.*  Where  an  offender 
has  passed  under  different  names,  his  convictions  will  of 
course  appear  under  the  name  he  bore  at  the  time,*  and 
evidence  may  then  be  given  as  to  his  identity,  as  in  other 
cases,  if  required  by  the  court. 

632.  It  is  scarcely  necessary  to  remark,  on  the  re-open- 
ing of  the  court  to  receive  evidence  of  previous  convictions, 
the  parties  to  the  trial  being  admitted,  that  the  prisoner,  if 
he  should  desire  to  do  so,  has  a  right  to  examine  witnesses 
or  to  produce  evidence  to  rebut  that  brought  against  him ; 
it  can  only  be  to  afford  the  prisoner  this  opportunity,  that 
notice  is  so  imperatively  enjoined.  It  must  however  be 
understood,  that  the  only  fact  put  in  issue,  on  the  enquiry 
as  to  previous  conviction,  is  the  conviction  itself. 


(10)  "Whcnerer  any  officer  or  soldier 
shall  hare  been  tried  by  any  court  of 
ordinary  criminal  jurisdiction,  the 
clerk  of  such  coart  or  other  o£Scer 
haying  the  cnstody  of  the  records  of 
such  court,  or  the  deputy  of  such 
clerk,  shall,  if  required  by  the  officer 
commanding  the  regiment  or  corps  to 
which  such  officer  or  soldier  shall 
belong,  transmit  to  him  a  certificate 
setting  forth  the  offence  of  which  the 


prisoner  was  convicted,  together  with 
the  judgment  of  the  court  thereon  if 
such  officer  or  soldier  shall  have  been 
conyicted,  or  of  the  acquittal  of  such 
officer  or  soldier,  and  shall  be  allowed 
for  such  certificate  a  fee  of  three  shil- 
lings." Mnt  Act,  sec  39. 
(II)  Art.  War,  158. 

(1)  Art.  War,  159. 

(2)  Letter,  Judge  Advocate  Gene- 
ral, 18th  Oct.,  1831.     See  §  390. 


§  633-635. 


AND  GENERAL  CHARACTER. 
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633.  The  mutiny  act  and  articles  of  war  are  altogether 
silent  as  to  enquiries  as  to  previous  character.  Courts 
martial  were  formerly  authorized,  if  they  thought  fit,  to 
enquire  by  evidence  into  the  general  character  of  the  pri- 
soner, ^^  to  enable  it  to  mete  out  punishment  so  as  to  satisfy 
the  ends  of  justice  with  greater  precision.'  They  are  now 
required  always  to  enquire  into  this,  and  the  other  particulars 
specified  in  the  regulations  (§  626),  when  a  soldier  has  been 
found  guilty,  "  for  their  own  guidance  in  awarding  punish- 
ment, as  well  as  that  of  the  confirming  authority  sanctioning 
its  being  carried  into  effect." 

634.  It  does  not  appear  desirable  to  resort,  to  the  adjutant 
for  evidence  as  to  character,  the  captain  of  the  prisoner's 
troop  or  company  is  clearly  the  most  proper  person  to  speak 
to  this  point.  The  regulation  now  prohibits  a  non-com- 
missioned officer*  ever  being  called  upon,  even  when  the 
only  officer  present,  who  may  know  the  prisoner,  should 
happen  to  be  the  prosecutor,  and  no  other  officer,  who  knows 
the  prisoner,  can  be  made  available. 

635.  It  is  particularly  to  be  noticed  that  the  enquiry  is 
confined  to  the  general  character  of  the  accused ;  particular 
offences  cannot  be  referred  to,  much  less  can  the  circum- 
stances, relating  to  offences  for  which  the  prisoner  may  have 
been  formerly  tried,  become  the  subject  of  renewed  investiga- 
tion. Neither  can  it  with  propriety  be  stated,  without 
referring  to  the  offences,  that  the  prisoner  has  been  confined 
a  certain  number  of  times  within  a  specified  period.  A 
witness  examined  with  a  view  to  general  character  may,  in 
order  to  refresh  his  memory,*  and  to  be  better  enabled  to 


Gbnsbal 

CHABAGTBS. 


Enquiries  as  to 

general 

ohwacter, 

age  and  services 

and  class, 

are  now 

imperative, 

in  the  case  of  a 

soldier. 


An  officer  of 
the  prisoner's 
company, 
ought,  if 
possible,  to  be 
examined  on 
this  point. 


Enquiry  cannot 
be  extended  to 
particular  acts 
of  misconduct ; 


witnesses 
restricted  to 
general  opinion 
of  prisoner; 


(3)  Circular — Horse  Guards,  24tb 
Feb.,  1830. 

(4)  See  §  626  (2).  The  contrary 
practice  had  been  previously  forbidden 
in  the  standing  orders  of  many  local 
commandB.  The  objection,  to  the 
practice  of  Don-commisrioned  officers 
appearing  to  give  this  evidence,  was  so 
well  pnt  In  the  standing  orders  of  the 
Northern  District,  by  the  kte  Sir 
Charles  J.  Napier,  when  he  held  that 
command,  that  no  apology  will  be  re- 
qoired  for  appending  the  following  ex- 
tract: —  **  The  major-general  wishes  it 
to  be  understood  that  his  objection  to 
non-commiationed  officers  being  ex- 


amined by  courts  martial  as  to  the 
character  of  prisoners,  does  not  arise 
from  any  want  of  confidence  in  the 
honour  of  this  highly  respected  body 
of  men,  but  because  he  considers  it  a 
reflection  upon  the  officer  of  the  com- 
pany who  is  thus  passed  over,  as  it 
implies  an  ignorance  of  the  soldier's 
character,  and  no  man  is  fit  to  hold 
a  command,  who  is  not  acquainted 
with  his  men,  and  ready  to  speak 
for  or  against  them,  as  the  truth 
demands." 

(6)  See  §  959:  **  Witness  may  refer 
to  notes." 
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§  6a6--6d7. 


priaonermay 
crow-examine 
as  togroundi 
of  opiaion. 


SMMTEBCMi 


guilt  being 
pronounced  a 
prescribed 
■entenoe,  in 
certain  ranee, 
supersedes 
deUberation. 


answer  the  general  questions,  refer  to  the  defaulter's  book ; 
but  he  cannot  be  permitted  to  read  from  it,  to  lay  it  before 
the  court,  or  to  state  the  fact&  which  it  records.  He  must  be 
restricted  to  a  general  opinion,  which  he  cannot  be  permitted 
to  support  by  reference  to  particular  parts  of  the  conduct  of 
the  prisoner ;  as  it  would  at  once,  and  without  any  notice, 
put  him  on  his  trial  for  every  act  of  his  past  life  which  may 
be  referred  to.  It  will  be  for  the  accused  either  to  submit 
to  the  imputation  cast  on  his  general  character ;  to  meet  it 
by  conflicting  testimony ;  or  if  he  think  fit,  to  cross-examine 
the  witnesses,  as  to  their  means  of  knowledge,  and  as  to 
the  facts  or  grounds  which  may  have  led  to  the  opinion 
given.^ 

636.  The  court,  having  found  a  verdict  of  guilty,  or 
having  again  closed  after  disposing  of  such  proceedings  as 
may  have  arisen  on  enquiries  as  to  previous  convictions, 
general  character,  and  service,  proceeds  to  pass  sentence. 
It  is  to  be  observed  that  on  a  finding  of  guilt,  there  is  some- 
times no  room  for  farther  deliberation,  since  the  punishments 
to  be  applied  to  particular  ofi*ences  are  in  many  cases  specially 
enjoined,  as  death  for  murder  (§  1122),  and  cashiering  for 
certain  military  offences  (§  122).  The  act  of  the  court  in 
passing  sentence,  in  such  a  case,  is  therefore  ministerial 
rather  than  judicatory.  Under  these  circumstances,  it  will 
be  the  duty  of  the  officiating  judge  advocate  (§  466-7),  and 
more  particularly  when  the  court  is  assembled  in  default  of  a 
competent  civil  tribunal  for  the  trial  of  civil  offences,  to 
point  out  the  law  which  bears  on  the  question. 

637.  Notwithstanding  the  conflicting  opinions,^  the  pre- 


(6)  In  confirming  the  fentence  npoD 
Private  William  Barrjof  the  3rd  Bengal 
Buropeans,  General  Lord  Clydci  in  ad- 
dition to  other  remarks,  observed  :  ^- 
***  The  Commander-in-Chief  was  much 
surprised  to  obsenre  that  this  soldier's 
general  character  was  described  as 
**  indifferent,"  notwithstanding  that  he 
has  been  onlj  twice  before  the  com- 
manding officer  since  March,  1856,  and 
not  even  before  the  commanding  officer 
of  his  company  for  any  serious  offence 
since  October,  1857.  Officers  giving 
eridence  as  to  character  should  be  very 
careful  as  to  the  term  they  use,  that 
the  soldier  may  not  be  able,  by  cross- 


examination,  to  show  that  he  has  been 
unjustly  stigmatised/  '* — G.0. 21st  Sep. 
1859. 

(7)  Mr.  Tytler  (Essay,  p.  312)  gave 
it  as  his  opinion  those  members  who 
hare  voted  for  an  acquittal  may  vote 
on  the  question  of  punishment,  in  order 
to  render  it  as  mild  as  possible.  But 
if  the  award  of  punishment  ought  to 
be  guided  by  the  personal  opinion  of 
members,  would  it  not,  under  this  sup* 
position,  be  a  violation  of  juntice,  and 
of  the  oaths  of  those  members  who 
voted  for  an  acquittal,  to  award  the 
slightest  punishment?  If  an  incon- 
siderable punishment  were  awarded  bj 


§  638-639. 


SENTENCE. 
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degree  of  guilt 
found  by  the 
minority. 


vailing  custom  of  the  army  is,  that  each  member  should  give  Bach  member 

his  vote  as  to  the  nature  and  degree  of  punishment,  though  he  for^^bmeot. 

may  have  voted  for  acquittal.      The  majority,  in  every  case, 

binds  the  minority ;  the  opinion  of  the  majority  is  the  opinion 

of  the  court.     As  a  court  martial  acts  in  the  twofold  capacity 

of  judge  and  jury,  and  as  the  law  has  nowhere  entrusted 

this  last,  or  any  other,  function  to  a  part  only  of  the  court,  it 

would  seem  that  the  court,  having  performed  the  duty  of 

jurors  in  finding  a  verdict,  is  imperatively  required  by  the 

law  to  proceed,  in  the  character  of  judges,  acting  independently  adequate  to  the 

of  their  individual  votes   as  jurors,  to  award   punishment 

equal  and  adequate  to  that  degree  of  guilt  of  which  the 

prisoner   Ao^,  by  the  courts  been   adjudged  and    declared 

guilty. 

638.  In  cases  not  discretional,  it  necessarily  and  inevitably 
follows  that  the  punishment  is  in  accordance  with  the  finding 
of  the  court,  and  cannot  be  alleviated  by  the  individual 
opinion  of  a  member  as  to  the  guilt  or  innocence  of  the 
prisoner.  Members  swear  that  they  will  administer  justice, 
according  to  the  articles  of  war ;  now  these  articles  appoint 
fixed  penalties  on  conviction  of  stated  crimes  and,  on  conviction 
of  other  crimes,  render  the  offender  liable  to  certain  punish- 
ments. Conviction  takes  place  upon  the  opinion  of  the 
majority,  and  cannot,  without  a  gross  violation  of  consistency, 
be  rendered  nugatory  or  contravened  by  a  subsequent  act 
of  the  minority.  On  an  interlocutory  decision  as  to  the 
admission  or  rejection  of  evidence,  as  well  might  the  minority, 
which  voted  for  rejection,  discard  firom  their  minds,  or 
decline  to  be  influenced  by,  the  testimony,  which,  according 
to  their  tWzvtcfi/aZ  judgment,  was  irregularly  admitted. 

639.  In  the  year  1834  the  judge  advocate  general  was 


the  minority,  with  a  secondary  view, 
and  that  to  countervail  the  conse- 
qnences  of  conviction  bj  the  majority ; 
as  well  might  the  majority  vote  for  an 
excess  of  punifihment,  not  proportioned 
to  the  finding,  to  allow  for  the  neutral- 
ising  effect  of  the  votes  of  the  minority, 
and  thus  to  re-establish  the  effect  of 
the  conviction,  and  preserve  the  deoi- 
gion  of  the  conrt  inviolate. 

Mr.  M*Arthar,  following  Sir  Charles 
Morgan,  argued  that  the  prisoner  ought 
to  have  the  presumptive  opinion  of 


those  members  who  have  absolved  him, 
thrown  into  the  scale  with  the  voices  of 
those  who  incline  to  the  lesser  punish- 
ment. (S  CWto  Martial^  (1813)  p. 
314.)  Such  practice  would  undoubtedlv 
relieve  membeni,  who  vote  for  acquittal, 
from  awarding  punishment  where,  ao» 
cording  to  their  private  judgment,  none 
is  due;  but  it  would  not  obviate  the 
other  inconsistencies  which  must  arise 
from  members  acting  independently, 
and  not  in  consequence  of  the  aggre- 
gate opinion  of  the  court. 
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§  640-641. 


Officer  tried  for 
reftuiingto 
award  puuiah.- 
ment. 


Opinion  of  the 
Judge  advocate 
geiMraL 


Where  opinions 
differ  as  to  the 
punishment,  the 
minority  de- 
cides; 


absolute  ma- 
jority in  aU 


required  to  give  his  opinion  on  this  most  important  point  by 
the  general  commanding  in  chief  (Lord  Hill).  It  altogether 
confirms  the  view  which  is  here  taken  on  the  subject  of  mem- 
bers voting  on  the  question  of  sentence,  whatever  may  have 
been  their  individual  vote  on  the  finding  by  the  court. 
Some  years  after  the  author's  remarks  had  been  published  in 
the  earlier  editions  of  this  work,  it  was  made  known  to  the 
army  in  India  under  the  following  circumstances :  —  An 
oflScer  was  placed  in  arrest  by  the  president  of  a  regimental 
court  martial,  and  brought  to  trial  before  a  general  court 
martial  held  on  the  6th  March,  1839,  on  a  charge  for  irre- 
gular and  unoflRcerlike  conduct  in  twice  refusing  to  perform 
his  duty  as  member  of  a  regimental  court  martial,  when 
called  upon  to  do  so  by  the  president  of  the  said  court. 
Upon  evidence  being  required  before  the  court,  and  the 
obligation  to  secrecy  being  thus  at  an  end,  it  was  alleged  on 
the  part  of  the  prosecution  that  this  officer  had  refused  to 
vote  on  the  question  of  punishment,  he  having  voted  for  a 
finding  of  not  guilty. 

640.  The  court  acquitted  the  prisoner,  which  sentence 
was  disapproved  by  the  commander-in-chief  at  the  presi- 
dency and  by  him  referred  to  the  commander-in-chief  in 
India  (Sir  H.  Fane),  whose  remarks,  dated  29th  May,  1839, 
give  the  above-mentioned  (§  639)  decision,  as  follows :  — 
"  Upon  a  finding  of  guilty  by  a  court  martial,  I  am  of 
opinion,  tiiat  although  aU  the  members  of  the  court  may 
not  have  concurred  in  it,  it  must  be  deemed  the  finding  of 
the  whole ;  and  tiie  members  who  voted  for  acquittal  may 
be  called  upon  to  vote  upon  the  punishment  to  be  awarded 
on  the  prisoner  as  if  they  had  concurred  in  the  finding  of 
guilty." 

641.  Where  the  opinions  of  members  differ  as  to  the 
nature  of  the  punishment,  it  is  usual  to  separate  the  ques- 
tion, and,  before  entering  on  that  of  the  quantum^  to  ascer- 
tain the  nature :  the  majority  must  decide,  nor  is  it  enough 
that  this  majority  should  be  relative^  it  must  be  absolute :  it 
is  not  '^  sufiGicient  that  a  greater  number  of  votes  shoidd  be 
given  for  any  one  punishment  than  for  any  other  punishment, 
unless  that  greater  should  form  a  majority  of  the  whole.'' ' 


(8)  OpinioQof  jadge  advocate  general,  12th  Ang.  1834. 
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In   every   case  of  judgment    of  death  two-thirds  of  the  Two-twrdaia 
members  present  must  concur.^ 

642.  After  the  nature  of  the  punishment  has  been  decided  JJ^J^^^^*" 
on,  it  was  an  expedient,  not  unfrequently  resorted  to  at  the  gyj^**^" 
beginning  of  this  century,  when  the  members  differed  as  to 

the  quantimi  of  corporal  punishment,  imprisonment,  or  trans- 
portation, for  the  aggregate  amount  awarded  by  all  the 
members  collectively,  to  be  divided  by  the  number  of 
members  constituting  the  court,  in  order  to  determine  the 
number  to  be  inserted  as  the  punishment,  all  broken  por- 
tions being  discarded  in  favour  of  the  prisoner;  but  this 
practice  was  decidedly  erroneous,  as  the  opinion  of  the 
majority  of  the  court  must  have  been  often  overruled; 
whereas  in  this,  as  in  every  case,  as  above  stated,  the 
opinion  of  the  majority  ought  to  prevail. 

643.  Should  the  court  be  equally  divided  as  to  the  nature  Totes  being 
or  quantum  of  punishment,  it  has  hitherto  been  the  practice  lenient  sentence 
to  give  the  prisoner  the  benefit  of  the  more  lenient  judg- 
ment.    Indeed,  the  condition  which  requires  an  absolute 
majority,  is  in  most  cases  literally  satisfied  by  some  member, 

or  often  the  whole  court,  being  found,  on  reconsidering  the  punishment 
question,  to  have  coincided  in  that  opinion  which  leans  to  the  tothe^ised^ 
side  of  mercy.     Whatever  the  first  impression  of  members,  mi^rity***® 
the  ultimate  opinion  of  the  majority  must  determine  the 
amount  and  nature  of  punishment. 

644.  With  respect  to  the  wording  of  the  sentence,  in  Wording  of 
all  cases  of  joint  trial,  it  is  necessary  that  it  should  be  drawn 

up  separately  for  each  prisoner.  In  cases  discretionary  with 
the  court,  no  special  form  of  sentence  is  necessary  to  its 
legal  effect ;  it  should  obviously  be  expressed  in  clear  and 
unambiguous  language.  The  regulations  prescribe  appro- 
priate forms  in  certain  cases,  hereafter  specified,  and  ex- 
pressly direct  that "  when  a  part  of  the  sentence  is  obligatory, 
such  as  reduction,  or,  in  cases  of  ^habitual  dnmkenness,' 
forfeiture  of  pay,  it  is  to  precede  the  award  of  any  other 
punishment.'*'  In  cases  not  discretionary y  the  court  would  do 
well  to  adhere  as  literally  as  possible  to  the  terms  of  the 
statute  or  article  of  war,  by  virtue  of  which  the  punishment 
is   awarded,  though  it  is  not  necessary,  nor  would  it  be 


I 


9)  Mat  Act,  see.  8.    Art.  War,  118.   See  §  616. 
1)  Qaeen's  Beg.  p.  226. 
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§  645-667. 


Wording  of 

icatenoe. 


Capital 
puuishmeut. 


Fcn&l  Bonritude. 


Term  ■&  diiere- 
tioQ  of  oourtp 
commencM  on 
day  of  signaturo 
of  aeutenco 


advisable  to  refer  expressly  to  any  particular  section  or 
article,'  as  it  may  by  possibility  give  rise  to  vexatious  pro- 
secutions in  the  superior  courts  of  civil  judicature.  This 
caution  is  not  so  frequently  necessary  as  formerly,  since  the 
only  peremptory  punishment,  now  enjoined  by  the  articles 
of  war,  is  cashiering^  except  discharging  in  the  case  of  a 
chaplain  convicted  of  misconduct  or  vicious  behaviour  dero- 
gating from  his  sacred  office;  and  suspension  under  the 
eighth  article;  whereas,  cashiering,  dismissal,  discharging, 
were  heretofore  enjoined,  and  that  without  any  observable 
discrimination  in  their  application. 

645.  Capital  punishment  may  be  either  by  shooting  or 
hanging:  for  mutiny,  desertion,  or  other  military  crime, 
commonly  by  shootings  for  murder  not  combined  with 
mutiny,  for  treason,  and  piracy  accompanied  with  wounding 
or  attempt  to  murder,  which  are  the  only  civil  offences 
now  punishable  with  death,  by  hanging y  as  the  sentence  must 
of  necessity  accord  with  the  usages  of  English  law  in  regard 
to  the  punishment  of  offenders.  The  wording  of  the  sen- 
tence sometimes  runs  thus :  doth  adjudge  A.  B.  (the  prisoner) 
to  be  shot  to  death  by  musquetry ;  or  that  he  do  suffer  death 
by  being  shot ;  or  that  he  be  hanged  by  the  neck  until  he  be 
dead,  at  such  time  and  place  as  (the  competent  authority) 
may  appoint.* 

646.  Transportation  has  now  been  replaced  by  penal  ser- 
vitude in  every  case,  but  this  being  also  a  punishment 
equally  unknown  to  the  common  law  of  England,  to  the 
custom  of  its  ancient  military  courts,  and  to  courts  martial, 
cannot  be  awarded  except  in  cases  expressly,  provided  for  by 
the  written  law,  which  have  been  already  specified  (§  150, 
154)  in  so  far  as  relates  to  military  crimes. 

647.  Whenever  penal  servitude  can  be  awarded  for  mili- 
tary offences  by  courts  martial,  the  period  is  discretionary, 
and  may  be  either  for  life  or  for  a  term  not  less  than  four 
years.^     Every  term  of  penal  servitude  is  reckoned  as  com- 


(2)  The  phnue  *<  which  being  in 
breach  of  the  articles  of  war,'*  is  veiy 
generallj  used  in  wording  the  sen- 
tence for  military  crimes;  but  an 
adherence  to  it  is  not  essential  nor 
does  it  appear  particnlarljr  desirable. 
See  §  403. 


(8)  The  statute  which  declared  that 
the  bodjr  of  every  murderer  should,  after 
execution,  either  be  dissected  or  hanged 
in  chains,  is  repealed;  and  such  addi- 
tion cannot  now  be  awarded  bjr  a 
court  martial. 

(4)  Art.  War,  US. 


§  668-670.  BEPBIMANBS.  251 

mencing  on  the  day  on  which  the  original  sentence  (that  is 
to  say  whether  it  may  have  been  revised  or  not),  may  have 
been  signed  by  the  pcesident,^  except  in  any  case  where  an 
offender  may  be  already  under  sentence  of  imprbonment  or  oratexpintion 

,.,  ,,  ,  -of  former  sen- 

penal  servitude,  and  the  court  may  award  a  sentence  of  tence. 

penal  servitude  to  commence  at  the  expiration  of  the  im- 
prisonment or  penal  servitude  under  the  former  sentence.® 

668.  It  is  not  competent  to  a  court  martial  to  sentence  Courts  martial 

■r-r        Tkjr  •  •  •  •  •    •!  caniiot  sontonoo 

incapacity  to  serve  Her  Majesty  in  any  situation,  civil  or  incapacity  to 

.-/  ",  _.  1  -11       111    serve,  except  in 

military,  there  beinir  no  lonfi^er  any  case  specially  aeclared  cases  specially 

X     I.  •  1.   i_i  I.-  1.  r  xi.     r  11       •  J  providodfori 

to  be  SO  punishable,  which  appears  from  the  lollowing  order, 
issued  on  the  promulgation  of  the  sentence  of  a  general 
court  martial  held  at  Halifax,  in  1816,  on  Lieutenant  Harry 
Thomas  Heath,  of  the  7  th  battalion  60th  regiment,  who  was 
found  guilty  of  desertion,  and  sentenced  to  be  cashiered  and 
rendered  incapable  of  ever  serving  His  Majesty  again  in  any 
capacity :  '^  His  Royal  Highness  the  Prince  Regent  has  been 
pleased,  in  the  name  and  on  the  behalf  of  His  Majesty,  to 
approve  the  finding,  and  confirm  so  much  only  of  the  sen- 
tence as  adjudges  the  prisoner  to  be  cashiered ;  the  court 
not  being  authorized  to  adjudge  the  remaining  part  of  the 
sentence  for  the  crime  of  which  he.  Lieutenant  Heath,  has 
been  convicted."  ^  That  a  court  martial  may,  in  its  sentence,  may  award  un- 
declare  untoortkiness  or  ut^fitness  to  serve,  is  evident  from  unfltne^^' 
the  award  of  many  courts  martial  approved  by  His  Majesty, 
particularly  that  on  Lieutenant-general  John  Whitelocke.^ 

669.  A  court  martial  is  incompetent  to  award,  in  any  cannot  use  the 
.case,  that  the  prisoner  be  cashiered  and  is  hereby  cashiered  coMMerwiae- 
accordingly,^    By  the   adoption  of  such  words,  the  court  *^  *"^*'* 
exceeds  the  power  and  authority  vested  in  them,  which  must 

be  apparent  on  a  mementos  consideration,  as  cashiering  does 
not  take  place,  nor  is  the  sentence  in  any  case  operative, 
until  confirmed.  Such  sentence  by  naval  courts  martial  is 
not  incorrect,  because  the  award  of  the  court  takes  effect 
the  moment  it  is  pronounced  in  open  court. 

670.  It  has  been  observed  that  reprimands  vary  from  a  EopHmands, 
public  and  severe  reprimand  to  a  private  admonition.     Re- 

(5)  Art.  War,  141.  (8)  G.  O.  8th  NoTember  1808. 

(6)  Mat  Act,  28;  Art.  War,  141.         (9)    G.   O.   ist    Julj,   1814;    6th 
See  §  786.  March,  1815;  8th  March,  1815. 

(7)  G.  O.  No.  412. 
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§  671. 


public, 


priTftie; 


andidmonition; 


are  inflicted  as 
mur  be  directed 
by  the  confirm- 
ing  authority. 

Apologies  dio- 


Caie  of  Lieut- 
general  Murray 
and  Sir  W. 
Draper. 


Orders  reepect- 
i'^Si  by  the  King. 


primands  are  sometimes  given^  and  in  certain  cases,  apologies 
exacted  in  conformity  with  the  sentence,  in  the  presence  of 
the  court  martial  re-assembled  for  the  purpose,''*  or  in  the  pre- 
sence of  a  corps  of  oflScers.  When  public,  a  reprimand  may  also 
be  given  at  the  head  of  a  regiment,  brigade  or  division,  paraded 
for  the  purpose  of  being  present  at  it ;  or  it  may  be  con- 
veyed in  general  orders.  A  private  reprimand  is  usually 
given  by  the  commanding  officer  of  a  regiment  or  brigade, 
at  his  quarters,  in  the  presence  of  the  officers  of  the  regi- 
ment ;  or  of  the  officers  of  equal  and  superior  rank  only,  or 
simply  in  the  presence  of  a  staff  officer.  Admonition  is 
either  implied  by  the  terms  of  the  sentence,  or  conveyed  by 
a  superior  or  conunanding  officer,  and  commonly  not  in  the 
presence  of  witnesses,  except  perhaps  the  personal  staff  of  a 
general  officer  or  the  adjutant  of  a  regiment.  The  manner, 
and  also  the  time,  of  delivering  the  admonition  or  reprimand 
is  appointed  by  the  confirming  authority. 

671.  Courts  martial,  in  cases  of  disrespect  to  superior 
officers,  or  in  consequence  of  quarrels,  have  occasionally 
dictated  written  and  verbal  apologies  j  a  very  noted  instance 
of  which  happened  in  1783,when  Lieutenant-general  Murray, 
who  had  been  commander-in-chief  at  Minorca,  was  tried  by 
a  court  martial  on  account  of  his  defence  of  Fort  St.  Philip 
and  alleged  personal  pique  towards  Sir  William  Draper  a 
general  officer  under  his  command.  From  some  circum- 
stances which  transpired  in  the  course  of  the  trial,  the 
court  apprehended  unpleasant  consequences  when  the  re- 
straint of  the  court  martial  should  be  taken  off,  and  there-, 
fore  entered  some  remarks  on  the  minutes  of  their  proceedings 
for  the  consideration  of  His  Majesty,  making  known  the 
temper  and  disposition  of  the  parties  towards  each  other. 
JliQ  Majesty  was  pleased  to  approve  entirely  the  part  taken 
by  the  court ;  and  directed  it  to  be  re-convened  to  take  into 


(10)  See  the  aentencf)  of  the  court 
martial  on  Colonel  Debbieg,  of  the 
engineers,  tried  for  writing  disreepcct- 
fully  to  and  concerning  we  Dnke  of 
Richmond,  master  general  of  the  ord- 
nance. (2  M*Anhar,  369.)  See  also 
a  verj  extraordinary  sentence  on 
lieutenant-colonel  Walcot,  of  the  6th 
regiment  of  foot.  (Samuel,  379,)  who 
was  tried  during  the  American  war,  for 


Btrilcing  a  subaltern  (Ensign  Patrick) 
under  his  command.  He  was  sus- 
pended from  pay  and  allowances  six 
months;  and  the  court  was  further 
pleased  to  order  that  Ensign  Patrick 
should  draw  his  hand  across  the  face 
of  the  lieutenant-colonel,  before  the 
whole  garrision,  in  return  for  the  in- 
sult he  had  received. 


§  671.  APOLOGIES.  253 

consideration  the  whole  of  the  circiunstances  connected  with 
the  affair,  and  ^^to  propose  some  mode  of  accommodating 
the  dispute,  hj  such  explanation,  acknowledgment  and 
concession,  on  either  part,  as  the  occasion  may  seem  to 
require,  and  which  may,  in  the  opinion  of  the  court,  consist 
with  the  honour  of  the  parties,  and  their  character  as 
officers:  and  it  was  His  Majesty's  further  pleasure,  that, 
convening  the  parties  before  them,  the  court  should  exert 
its  utmost  endeavours  to  induce  a  reciprocal  acquiescence  in 
such  honourable  terms  of  accommodation,  and  to  obtain  from 
each  a  solemn  engagement,  that  the  difference  should  termi- 
nate and  have  no  further  consequences ;  to  which  end  the 
court  was  armed  with  His  Majesty's  permission  to  use  his 
royal  name,  authority  and  injunction ;  as  also,  if  it  should 
see  occasion  to  impose  a  strict  arrest  upon  both  parties,  until 
a  report  should  be  made  of  the  matter  to  His  Majesty." 
The  court  met  accordingly,  and  proposed  such  mutual  Proceedings  of 
apology  as  the  case  appeared  to  demand.  Sir  William 
Draper  declared  his  readiness  to  regulate  his  conduct  by 
the  judgment  of  the  court,  but  General  Murray  objected  to 
the  terms  of  the  apology ;  whereon  the  court  exacted  from 
Sir  William  Draper  a  pledge  of  his  honour  that  no  adverse 
measures  should  originate  from  him,  and  remanded  General 
Murray,  subject  to  his  arrest,  which  His  Majesty  directed 
to  be  made  close,  and  which  was  not  enlarged  till  he  had 
pledged  himself  to  the  same  effect  with  Sir  William  Draper. 
A  correspondence,  in  the  meantime,  ensued  between  the 
judge  advocate  general  and  General  Murray,  in  which  the 
former,  to  induce  the  general  to  acquiesce  in  the  decision  of 
the  court,  stated  that  His  Majesty  entirely  approved  it ;  but 
the  general's  sense  of  duty  to  His  Majesty  was  opposed  by 
his  repugnance  to  sign  the  requisite  apology,  as  he  was 
called  on  to  express  concern^  which  he  stated  he  could  not 
do  with  truth.  The  general,  however,  proposed  a  declara- 
tion which,  in  other  respects,  exceeded  that  prescribed  by 
the  court ;  but  the  words  "  I  think  it  very  unfortunate," 
superseded  those,  "  I  express  my  concern."  This  suggested 
apology  was  ordered  by  His  Majesty  to  be  laid  before  the 
court,  "  who,  following  the  humane  condescension  of  His 
Majesty,"  yielded  their  consent  to  its  reception  in  the  place 
of  that  dictated  by  t^em.     The  parties  accordingly  appeared 
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Courts  martial 
asc<>rtain  tliat 
the  Benteiice  can 
bo  carried  iuto 
effect ; 

miut  require 
a  surgeon's  cer- 
tificate. 


Corporal  puiu 
iiihment, 


terms  to  bo  ob- 
served in  award- 
ing. 


imprisonment 
may  be  added. 


Limitation'of 
corporal  punish- 
ment, 

according  to  a 
division  of  sol- 
diers iuto  two 
classes,  ' 


and  a  cla^siflca- 
tiouof  offences: 


before  the  court,  and,  upon  their  complying  with  its  award, 
the  matter  ended 

672.  Courts  martial,'  before  passing  sentence  of  solitary 
confinement,  hard  labour  or  other  punishment,  should  ascer- 
tain, in  reference  to  the  state  of  health  of  the  prisoner, 
that  the  senten^A  can  be  duly  carried  into  effect.  With 
this  view,  a  certificate,'  from  a  medical  officer,  in  his  own 
hand-writing,  according  to  a  prescribed  form,  is  to  be  required 
by  the  court,  and  attached  to  the  proceedings. 

673.  On  awarding  corporal  punishment,  which  is  re- 
stricted by  the  mutiny  act  to  fifty  lashes,'  it  is  customary  to 
use  the  words,  "  in  the  usual  manner :  "  the  omission  of  the 
words  "  on  the  bare  back/^  would  not  now  convey  a  power 
of  inflicting  the  punishment  on  the  back  and  breech,  which 
some  fifty  years  since,  it  was  held  to  do  in  aggravated  cases 
of  theft,  misbehaviour  before  the  enemy,  and  other  unmanly 
crime. 

674.  The  mutiny  act*  gives  courts  martial  the  power  to 
inflict  corporal  punishment  and  imprisonment,  which  they 
did  not  possess  until  corporal  punishment  was  in  every  case 
remitted  to  fifty  lashes  in  the  year  1847. 

675.  The  Queen's  regulations  establish  •  a  classification 
of  soldiers  for  the  purpose  of  maintaining  a  distinction  be- 
tween the  classes  ^  as  regards  liability  to  corporal  punish- 
ment. All  men  on  entering  the  army  are  placed  in  the  first 
class,  and  are  not,  except  for  aggravated  mutinous  conduct, 
liable  to  corporal  punishment.  They  continue  in  the  first 
class  unless  they  incur  degradation  into  the  second  by  the 
commission  of  certain  crimes  hereafter  specified. 

676.  For  this  purpose  the  offences  committed  by  soldiers 
are  classed  under  two  distinct  heads.  Crimes  under  the 
first  head  are  the  following :  — 

"  Absence  from  parade,"  **  Drunkenness,"  "  Kiotous  con- 
duct in  the  streets,"  **  Absence  without  leave  from  tattoo," 


(1)  Qaeen'8  Reg.  p.  225. 

(2)  Queen's  Reg.  p.  223.  These 
certificates  are  granted  under  veiy 
stringent  regulations.  —  Circulars, 
dated  Horse  Guards,  28th  April,  1851 ; 
10th  September,  1847;  also  Circ 
Mem.,  dated  Hon^e  Guards,  Slst 
July  1848,  and  Armj  Medical  I>e- 
partroemMem.,  dated  )stAttgnat,184'. 


(3)  Queen's  Reg.  p.  227,  Mut.  Act, 
sec.  22. 

(4)  Mut.  Act,  sec.  23. 

(5)  Queen's  Reg.  p.  226-7. 

(6)  '•  The  officer  giving  evidence  as 
to  the  character  &c  of  a  soldier  under 
trial  is  to  state  the  class  to  which  he 
belongs." — Queen's  Reg.  p.  22  7.  See  § 
626. 
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"  Preferring  {rivolous  complaints,''  "  Disrespect  to  non-com-  l  Not  liable  to 
missioned  officers,"  "  Striking  a  comrade,"  "  Absence  without  ment,  except  in' 
leave,"  as  defined  by  the  [fifty-fourth]  Art.  of  War, "  Escaping 
from  confinement,"  "  Insubordination,"  "  Making  away  with 
necessaries,"  "Falsely  imputing  improper  conduct  to  a 
superior,"  "  Sleeping  on  post,"  depending  on  the  circum- 
stances and  nature  of  the  service. 

Crimes    under  the  second  head  are  the  following :  — 
"  Desertion,"  **  Mutinous  conduct,"  "  Aggravated  cases  of  ii.  Sat^eeting 
insubordination  and  violence,"  "  Drunkenness  on  duty,  or  on  oonddMiit«r 
line  of  march,"  **  Embezzling  public  money,"  "  Stealing  from  meat.    ^ 
a  comrade,"  "  Theft,"  "  Designedly  maiming,"  "  Repeated 
acts  of  making  away  with  necessaries,  arms,  accoutrements, 
ammunition,  &c.,"  "  Other  disgraceful  acts  showing  vicious 
or  unnatural  propensities,  and  indecent  assaults." 

677.  "No  man  guilty  of  offences  under  the  first  head  is  to  Bflgniiition  m  to 
be  subject  to  corporal  punishment,  except  during  time  of  sofdiermu? 
war  when  the  army  is  in  the  field.     Men  guilty  of  ofiences  oorpoimi  puniiUi^ 
under  the  second  head,  being  crimes  of  a  very  serious  de- 
scription, are,  if  in  the  second  class,  liable  to,  but  are  not 
necessarily  to  be  condemned  to  corporal  punishment.     If, 
however,  they  are  in  the  first  class,  they  are,  together  with 

their  punishment,  which  is  not  to  be  corporal  punishment, 
to  be  disrated  and  passed  into  the  second  class,  when  they 
will  thenceforth,  on  the  repetition  of  crimes  under  the  second 
head,  be  liable  to  corporal  punishment." 

678.  "Uninterrupted  goo<r  conduct  for  one  year  may  re-  courtBinartifti 
store  a  soldier  from  the  second  to  the  first  dass ;  the  degrsr-  dfsn^ingof V^^ 
dation  of  a  soldier  and  his  restoration  are  to  be  managed  £'^?^7uln^ 
according  to  these  rules  by  the  commanding  officer  of  the  tenw?'*^**' 
regiment,  and  are  to  be  duly  notified  in  regimental  orders."  ^ 

The  proceedings  of  a  court  martial,  which,  notwithstanding 
this  regulation,  had  inadvertently  sentenced  a  prisoner  to  be 
degraded,  were  revised  in  order  to  enable  them  to  correct 
this  irregularity. 

679.  Subsequent  circulars  have  directed  that  "  a  con  vie-  Further  rwii*- 
tion  of  habitual  drunkenness  shall  render  a  soldier  liable  to  duirating 

be  degraded  from  the  first  to  the  second  class ;  •  and  that 
no  soldier,  who  has  been  sentenced  to  the  forfeiture  of  all 

(7)  Queen's  Reg.  p.  227.  (8)  Horse  Guards,  Slst  May, ' 
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§  680-6'«2. 


and  restoration 
of  offenders. 


IMPSIBOVMSHT. 

Of  offloers, 


simple  impri- 
sonment ; 

of  soldiers, 
with  hard  labour 
and  solitary. 

Extent  not 
limited,  except 
by  rtxgimental 
courts  martial, 

and  solitanr,  a 
sentence  of 
which  cannot 
exceed  three 
lunar  months  in 
one  year,  and 
in  no  case  four- 
teen days  with- 
out au  interval. 


In  certain  situa- 
tions the  court 
is  not  to  award 
solitary  oouflne- 
ment. 


Courts  martial 
do  not  fix  the 
precise  periods 
of  solitary 
imprisonment. 


advantages  from  future  service  is  to  be  restored  to  the 
** first  class"  until  after  the  expiration  of  one  year  from  the 
date  of  his  having  been  relieved  from  the  consequences  of 
that  sentence.^ 

680.  In  those  cases  where  courts  martial  award  sentences 
of  imprisonment  upon  officers,  there  is  no  authority,  as  has 
been  already  observed  (§  150),  to  add  either  hard  labour  or 
solitary  confinement.  But  in  all  cases  the  imprisonment 
of  soldiers  may  be  with  or  without  hard  labour,  and  its  dura- 
tion, except  in  so  far  as  it  may  be  solitary,  is  limited  by 
positive  enactment,^  only  in  the  case  of  regimental  or  de- 
tachment courts  martial,  which  cannot  exceed  a  period  of 
forty-two  days.'  The  court  may  direct  that  the  offender 
may  be  kept  in  solitary  confinement  for  any  portion  or 
portions  of  such  imprisonment  not  exceeding  fourteen  days 
at  a  time,  or  eighty-four  days  at  different  times  in  any  one  ' 
year,  with  intervals  of  not  less  than  such  periods  of  solitary 
confinement  between  the  periods  of  solitary  confinement.^ 
When  any  court  martial  whether  general,  garrison  or  dis- 
trict, or  regimental,  shall  direct  that  the  imprisonment  shall 
be  solitary  only,  the  period  shall  in  no  case  exceed  fourteen 
days.* 

681.  In  situations  in  which  it  may  be  impracticable  to 
put  in  execution  sentences  of  solitary  confinement,  the 
officer  convening  the  court  is  required  by  the  articles  of 
war  to  give  instructions  to  the  court  to  that  effect,  and  the 
court  in  awarding  a  sentence  of  imprisonment,  is  required  to 
govern  itself  accordingly.® 

682.  Courts  martial  by  a  circular,  to  which  His  Royal 
Highness  the  general  commanding  in  chief  has  called  the 
attention  of  courts  martial,^  are  recommended,  in  passing 
mixed  sentences  of  imprisonment  to  leave  it  to  the  discretion 
of  the  governor  of  the  military  prison  to  appoint  the  precise 
period  or  periods  at  which  the  offender  shall  undergo  the 
solitary   confinement.      They   cannot  of  course   expressly 


(9)  Horse  Gaards,  14th  May,  I860. 

(1)  See  §  685. 

(2)  Mut.  Act,  sec.  27.     Art  War, 
131. 

(3)  See  §  682. 

(4)  Art.  War,  131. 
(6)  Art.  War,  123. 


(6)  Art.  War,  124.  This  provision 
was  introduced  into  the  articles  of  war 
of  1844,  at  the  suggestion  of  committee 
on  military  prisons. — General  Beport, 
p.  20. 

(7)  Circ.  Mem.  Horse  Gaards,  20th 
July,  1861. 
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advert  to  the  contingency  of  the  prisoner  being  committed 
to  a  military  prison,  not  having  the  power  in  any  case  of 
selecting  the  place  of  imprisonment,  but,  with  the  view  of 
leaving  this  discretion,  they  are  required  to  do  no  more  than 
"fix  the  number  and  lenffth  of  the  portions  of  the  imprison-  and  are  to  ad- 
ment  for  which  the  offender  is  to  be  kept  in  solitary  confine-  scribed  form  of 
ment,  and  direct  that  intervals  of  not  less  duration  than  that  "*"  °**' 
required  by  the  mutiny  act  and  articles  of  war  shall  take 
place  between  the  periods  of  solitary  confinement."  * 

683.  With  reference   to   the   aggregate  amount  of  the  Th©  limitation 
periods    of    solitary   confinement,   which    may   be    legally  TOniinemcnt 
awarded,  it  is  to  be  observed  that  the  hundred  and  twenty-  fomw  t? w^ 
eighth  article  empowers  a  general,  district  or  garrison  court  prisonment."*' 
martial  to  sentence  any  soldier  to  imprisonment,  with  or  o?  the  same  "^^^^ 
without  hard  labour,  and  to  direct  that  such  offender  shall  ^*"' 

be  kept  in  solitary  confinement  for  any  portion  or  portions 
of  such  imprisonment  (that  is,  of  the  imprisonment  ordered 
by  that  sentence)  "  not  exceeding  fourteen  days  at  a  time 
nor  eighty-four  days  in  any  one  year."  The  limit  of  eighty- 
four  days  applies  therefore  only  to  the  quantum  of  solitary 
confinement,  to  which  an  offender  may  be  subject  in  the 
course  of  the  imprisonment,  by  any  one  sentence,  in  any  one 
year,  not  by  the  aggregate  of  sentences  in  any  one  year. 
"  That  is,"  in  the  words  of  the  judge  advocate  general, 
whose  opinion  is  here  quoted,  "  the  limit  of  eighty-four  days 
has  not  any  reference  to  any  antecedent  imprisonment  within 
the  space  of  the  same  year."  ® 

684.  No   provision  having  been   made   in  tiie   military 

(8)  Circ.  Mem.  26th  Jaly,  1845.  gone  already." 

(9)  Extract.  —  Letter  dated  a9th  The  judge  adTOcate  general  "  yen- 
Aagiut,  1844,  to  a  major-general  tnred  to  differ  as  to  the  construction 
commanding  a  district  in  Ireland,  with  to  be  pot  on  the  clause  of  the  mntinj 
reference  to  the  proceedings  of  a  district  act,"  and  pointed  ont  that  the  sen- 
court  martial  which  had  sentenced  a  tence  being  legal  the  proper  course,  as 
soldier  to  solitary  confinement  in  the  it  appeared  to  him,  was  for  the  major- 
terms  of  the  mutiny  act,  and  which  general, — if  he  was  of  opinion  that 
was  re-assembled  and  directed  to  re-  the  solitary  confinement  or  any  part 
Tise  its  proceedings,  as  it  appeared  by  of  it,  ought  not  to  be  inflicted, — not 
the  record  of  former  couTictions  on  to  order  a  revision,  but  to  remit  the 
the  face  of  the  proceedings  that  the  solitary  confinement  in  whole  or  in 
prisoner  had  already  undergone  three  part 

months*  solitaiy  confinement  within  A  copy  of  this  letter  was  placed  before 

the  year,   the  major-general  adding  district  courts   martial,  subsequently 

**  by  the  mutiny  act,  a  soldier  can  held  in  the  command,  for  their  infor- 

only  be  kept  in  solitary  confinement,  mation  and  guidance, 
eighty-four  d»ys,  which  he  has  under- 

8 
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BENTEHCE. 


§  685. 


ConrtH  martial 
are  also  prohi- 
bited from 
awardin^r  gim- 
ple  iropri)M)n- 
ment.  when 
they  nave  rea- 
son to  suppose 
that  the  pri- 
8f>ner  will  lie 
cominittfxi  to  a 
DiilitMy  priaon. 


Courae  to  be 

pursued  when 
medical  certifi- 
cate ^vcn  in 
qualified  for ni» 

and  form  of 
award. 


Duration  of 
imprisonment 
in  onliiiary 
cascH,  not  to  ex- 
ceed six  months. 


or  two  or  throe 
months  for 
minor  offcncea. 


prisons^  the  govemment  of  which  is  adminiBtered  under  in- 
BtructionB  from  the  secretary  at  state  for  war,  for  the  imprison- 
ment of  soldiers  who  are  not  to  be  employed,  and  the  only 
employment  contemplated  by  these  instractions  being  what 
is  termed  **  hard  labour/'  his  grace  the  late  commander-in- 
chief  reconmiended '  that  courts  martial  should  refrain  from 
sentencing  to  simple  ''  imprisomnent  **  prisoners  proposed  to 
be  committed  to  such  prisons,  and  confine  their  awards  to 
^^  imprisonment  with  hard  labour  "  or  to  ''  solitary  confine- 
ment "  or  to  a  combination  of  these  two  punishments.  His 
grace  in  a  subsequent  circular  ftirther  recommended  that  in 
all  cases,  where  the  certificate  of  the  medical  officer  ''  states 
that  the  prisoner  is  unequal  to  labour  requiring  much  bodily 
exertion,  courts  martial  should  nevertheless  award  ^  im- 
prisonment tcith  such  labour  as  in  the  opinion  of  the  medical 
officer  of  the  prison^  the  prisoner  may  be  equal  to^  it  being 
understood  that  there  are  various  descriptions  of  light 
labour,  to  which  such  prisoners  may,  conveniently,  be 
subjected  in  the  military  prisons  without  injury  to  their 
health."  « 

685.  There  is  not,  as  already  observed,  any  positive  enact- 
ment as  to  the  extent  of  imprisonment,  which  may  be 
awarded  by  a  general  or  district  or  garrison  court  martiaL 
The  Queen^s  regulations  point  out  that  '^  The  nature  and 
extent  of  punishment,  especially  of  solitary  confinement  and 
hard  labour,  must  of  course  vary  according  to  locality ^  and 
particularly  according  to  climate^  as  extremes  of  heat  and 
cold  equally  prescribe  caution.  The  duration  of  imprison- 
ment for  all  ordinary  offences  is  to  be  limited  to  six  months, 
and  for  the  minor  offences,  such  as  "  absence  without  leave," 
unaccompanied  by  aggravating  circumstances,  or  **drunk- 
kenness,"  not  occurring  on  duty,  the  imprisonment  awarded 
by  a  district  court-martial  is  not  to  exceed  two  or  three 
months'  duration,"  '     The  sentence  is  now  usually  expressed 


(1)  Circ  Mem.,  13th  Angast,  1845. 

(2)  Circ.  Mem.,  SUt  July,  1848; 
Qnecn's  Reg  p.  226. 

(3)  Queen's  Beg.  p.  225.  The 
committee  on  military  prisons,  in 
their  report,  detail  their  reasons  for 
recommending  that  the  actual  de- 
tention of  a  soldier  in  prison  should 
not  exceed  six  months,  except  by  sen- 


tence of  a  general  court  martial. — 
General  Report,  p.  34. 

The  marimum  imprisonment  which 
can  be  awarded  under  the  recent 
"  criminal  law  consolidation  and 
amendment  acts,"  (chap,  xxr.)  is  for  a 
period  of  tu)o  years. 

It  may  be  mentioned  here  that  the 
regulations  explain  that  *'  unless  speci- 
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in  days^  even  when  for  an  ^act  multiple  of  months,  follow- 
ing the  precedent  supplied  by  the  articles  of  war,  which 
now  invariably  specify  days  in  designating  the  period  of 
punishment. 

686.  Courts  martial,  when  they  have  recourse  to  im-  Courts  mwtiia 

,---  /.I./..  1  have  no  power 

pnsonment,  should  be  very  careful  m  frammg  the  sentence  to  ax  place  of 
to  confine  themselves  to  the  terms  of  the  act  of  parliament. 
The  mutiny  act  having  given  authority  to  superior  and  com- 
manding ofiBcers  to  appoint  the*  place  of  imprisonment,  the 
court  are  not  to  notice  it  in  their  sentence ;  nor,  (except  in 
those  cases  where  they  may  pass  a  sentence  of  imprisonment 
on  an  offender,  already  under  sentence  of  imprisonment,  to 
commence  at  the  expiration  of  his  imprisonment  to  which 
such  ofiender  shall  have  been  previously  sentenced,*)  are 
they  to  award  imprisonment  commencinir  at  any  specified  or  time  of  its 

^-  ,  •  1  /•  •  T  t  /.  .  commencoment, 

tune,  the  articles  ot  war  providing  that  every  term  oi  im-  except  in  case 

--  *  ^  '111  of  offenders 

pnsonment  under  the  sentence  oi  a  court  martial,  whether  imprisoned 
original  or  revised,  shall  be  reckoned  as  commencing  on  the  vious  seuteuoo. 
day  on  which  the  original  proceedings  and  sentence  shall 
have  been  signed  by  the  president.® 

687.  Two  punishments,  distinctly  and  essentially  differing  Cumulative 
in  their  nature,  cannot  be  awarded  but  by  express  authority  may  in  certain 
to  that  effect  in  the  mutiny  act  or  articles  of  war.     A  court  for  the  same 
martial  cannot  therefore  award   corporal   punishment  and 
penal  servitude,  imprisonment  and  penal  servitude,  for  the 
same  offence,  nor  can  a  regimental  court  martial  award  cor- 
poral punishment  and  imprisonment ;  ^  but  a  court  martial 
may,  in  every  case  left  discretionary,  sentence  an  officer  to 
loss  of  rank  and  to  be  reprimanded ;  and,  in  like  manner, 

fied    to   mean  'calendar,*  tbe    word  award     of     imprisonment    in     any 

month  will   always  Bignifj  a  ' lunar'  cases  of  subsequent    sentence,  except 

month  of  twenty-eight  days."  In  this  those  only  where  the  offender  may 

respect   official  usage  is  directly  op-  have  been  found    guilty  of   a  suh- 

posed  to  the  sense  in  which  **  month  "  sequent  offence.    Although    the   mu- 

is  to  be  understood  in  acts  of  parlia-  tiny  act  and  articles  of  war  have  been 

ment,  as  by  13  and  14  Vict.  c.  21  s.  4  altered  to  meet  this  case,  **  previous 

tbe  word  **  month,"  is  deemed  and  offences"  continue  to  be  particularized 

taken    "  to    mean    calendar    month,  in  the  margin  of  the  act. 

unless  words  are  added  showing  lunar  (6)  Art.  War,  141. 

month  to  be  intended."  (7)  General  and  district  or  garrison 

(4)  See  under  *'  Execution  of  sen-  courts    martial    were    authorized    to 
tence,"  |  774.  award  imprisonment,  in  addition   to 

(5)  Mut.  Act,  sec.  28;  Art.  War,  corporal  punishment,  in  the  year  1847. 
140.    Before  the  year  1860  this  pro-  See  §  674. 
yision   did   not  extend  to  a  further 
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§  6S8-692. 


non^mniniih 
Bioned  ofRoen, 
reduction  of; 


acting  non-com- 
missioned ofB- 
cers  not  to  be 
awarded  reduc- 
tion. 


Sentences  of 
stoppage  of 


to  replace  arms, 
&c.; 


to  mako  good 
damage,  Ac, 
the  amount  of 
which  having 
been  ascer- 
tained by  the 
court, 

must  be  speci- 
fied in  the  sen- 
tence. 


Sentence  to 
make  good  Ion 
and  damage  in- 
curred by  em- 
bezzlement. 


Forfeiture  of 
pay.  when  im- 
pcratiro. 


non-commissioned  officers,  msLj^  amd  must  be  reduced*  to  the 
ranks,  if  sentenced  to  undergo  imprisonment  or  other  punish- 
ment to  which  the  custom  of  the  army  forbids  ihat  a  non- 
commissioned officer,  as  such,  should  be  subjected.^ 

688.  It  may  be  noticed  that  it  is  unnecessary  to  adjudge 
a  lance  corporal  or  acting  bombardier  to  be  reduced  to  the 
rank  of  a  private  soldier.  An  award  of  this  description  by 
a  court  martial  was  disapproved  by  General  Lord  Hill  when 
commanding  in  chief. 

689.  The  hundred  and  thirty-second  article  specifies  the 
cases  in  which  an  offender  may  be  placed  under  stoppages 
until  he  has  made  good  any  loss,  destruction,  damage  or  ex- 
pense which  may  have  been  proved  against  him ;  and  the 
hundred  and  thirty-third  article  very  distinctly  points  out 
the  manner  in  which  the  sentence  is  to  be  framed.  In  the 
case  of  arms,  clothing,  instruments,  equipments,  accoutre- 
ments or  regimental  necessaries,  the  court  is  by  its  sentence 
to  direct  that  the  stoppages  shall  continue  till  the  cost  of 
replacing  the  same  be  made  good.  In  the  case  of  any  other 
loss,  destruction,  damage,  or  expense,  the  offender  is  to  be 
placed  under  stoppages  to  such  an  amoimt  only  as  has  been 
ascertained'  by  evidence  and  proved  to  the  satisfaction  of 
the  court,  and  which  they  distinctly  specify  in  their  sentence.* 

690.  It  must  also  be  borne  in  mind,  that  whenever  an 
offender  has  been  convicted  of  any  offence  in  breach  of  the 
eighty-fourth  article,  the  court  must  be  careful  in  framing 
their  sentence,  to  follow  the  provisions  of  the  seventeenth 
section  of  the  mutiny  act  in  that  respect. 

691.  "In  cases  in  which  a  court  martial  awards  the  for- 
feiture of  pension  on  discharge,  the  forfeiture  of  the  addi- 
tional pay  should  invariably  form  a  part  of  the  award  and  be 
specified  in  the  sentence."' 

692.  There  does  not  appear  to  be  any  occasion  to  recar- 
pitulate  the  remaining  punishments  which   courts  martial 


(8)  Qaeen*8  regnktioni  (p.  226) 
direct  that  the  sentence  of  redueiUm^ 
being  **  obligatory/'  shonld  precede 
the  award  of  any  other  punishment. 

(9)  For  the  special  punishments  ap- 
plicable to  non-commissioned  officers, 
see  S  160. 

(1)  A  Circular  Memorandum,  of 
the  9th  May,  1851,  called  the  atten- 


tion of  courts  martial  to  the  corrc* 
sponding  provisions  in  the  mutiny  act 
and  articles  of  war  of  that  year, 
"courts  martial  having  in  several 
instances  adhered  to  obsolete  and 
irregular  forms  of  framing  sentences 
of  stoppages  of  pay." 

(2)  Circular,  Horse  Guards,  3 1st 
July,  1838;  and  see  §  227  [9]. 
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may  awards  as  they  are  elsewhere  mentioiied ;  but  it  may  be  ^^hinSSy" 
observed  also  that  a  court  martial  is  not  competent  to  award  ^2SlJ^**" 
positively  that  the  offender  be  discharged  with  ignominy,  jj^n^km  wfth 
but  only  to  recommend  that  he  be  so  discharged ;'  but  such  ^^5®°^"^**' 
recommendation  cannot  for  desertion  {Art  52),  or  disgracefiil  pe^ion. 
conduct  {Art  85),  as  provided  by  the  articles  of  war,  be  joined 
to  tiie  sentence,  except  the  forfeiture  of  all  claim  to  pension 
form  part  thereof;  but  this  provision  is  not  appended  to  the 
hundred  and  nineteenth  article  which  enables  a  general 
court  martial  to  make  this  recommendation  in  any  case/ 

693.  The  mutiny  act  for  the  present  year  for  the  first  The  court  may 
time  enacts  that  *^  a  court  martial  recommending  that  an  commendation 
offender  be  discharged  with  ignominy  may  also  recommend  offender  so  dia- 
that  he  be  marked  on  the  right  breast  witii  the  letters  B.C., 

and  such  recommendation  may  legally  be  carried  into  effect 
by  the  military  authorities."^ 

694.  When  tiie  sentence  of  the  court  is  entered  on  the  The  prwident 
proceedings,  tiiey  are  signed  by  the  president,  who  is  ceedingsand 
required  to  ^^ annex  the  date  of  his  signature"*  in  every 

case.     It  is  customary  for  the  judge  advocate  to  add  his 
signature  to  tiie  proceedings  of  general  courts  martial. 

695.  A  certificate,  in  the  handwriting  of  the  medical  attiwhea  a  mo- 
officer,  according  to  a  prescribed  form,  showing  the  state  of 

health  of  the  prisoner,  and  whether  he  has  or  has  not  been 
marked  D,  is  invariably  to  be  attached  to  the  proceedings.^ 

696.  When  the  court  abstains  from  sentencing  a  deserter  and.  where  the 
to  be  marked  D,  a  separate  letter,  stating  the  reasons,  and  ^jaut^f  of^ 
signed  by  the  president,  is  also  to  be  appended.     The  same  ^\ter  conuhi- 
course  is  to  be  followed  when  a  court  abstains  from  sen-  sons.  ^   "*^ 
tencing  a  soldier  to  forfeiture,  under  the  fifty-second  and 
eighty-fifth   articles   of   war   of   pay   or  pension,   medals^ 

annuity  or  gratuity.* 

(3)  Art.  War,  5S, 85,  119.  (d)    Queen's  Beg.  p.  2^1,   "Care 

(4)  By  the  17  let  article  every  soldier  is  to  be  taken  that  snffident  s|>ace  is 
''who  has  been  discharged  with  igno-  left  immediately  below  the  signature 
roiny"  thereupon  forfeits  all  advantages  of  the  President  for  the  signature  and 
from  his  former  service;  and  it  would  remarks  of  the  confirming  authority.** 
therefore  appear  that  this  provision  is  Queen's  Beg.  p.  228. 

made  with  reference  to  cases  where         (7)  Queen's  Beg.  p.  223. 
the  recommendation  of  the  court  is         (8)  Queen's    Beg.    p.    223.      The 

not    carried    into    effect.     See    note  52nd  and  85th  articles  correspond  to 

§  227.  the  28th  section  of  the  mutiny  act  of 

(5>  Mut.  Act,  sec.  26.  1859. 
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§  697-699. 


Proceedings  of 
general  courts 
martial  for^ 
warded  for 
approval  by  the 
Juage  advocate. 


and  \rr  the 
president  of 
other  courts. 


The  president 
reports  the 
close  of  the 
proceedings. 


697.  The  proceedings  of  general  courts  martial  held  at 
home  are  transmitted  by  the  officiating  judge  advocate  to 
the  judge  advocate  general.  Abroad  they  are  in  like  man- 
ner forwarded  to  the  officer  vested  with  authority  to  confirm 
the  sentence.  The  proceedings  of  district  or  garrison  courts 
martial  are  transmitted  "  duly  sealed  up  "  by  the  president  to 
the  confirming  authority  direct,  except  in  those  counties 
where  the  troops  report  direct  to  head  quarters,  when  they 
are  transmitted  through  the  senior  officer  on  the  spot  to  the 
adjutant-general  for  the  approval  of  the  commander-in-chief. 
The  proceedings  of  regimental  courts  martial  are  laid  before 
the  conunanding  officer,  by  the  president ;  and  those  of  a  de- 
tachment court  martial  in  like  manner  before  the  senior 
officer  on  the  spot.^ 

698.  Where  there  are  no  more  prisoners  to  be  tried,  and 
the  officer  by  whose  orders  the  court  was  assembled,  is  not 
also  the  confirming  authority,  the  president  reports  that  the 
proceedings  are  closed,  and  the  court  adjourns  (§  624)  until 
further  orders.* 


BiGcomnienda- 
tiou  to  mercy ; 

when  sentence 
is  discretionary, 
not  to  be  em- 
bodied in  pro- 
ceedings, . 


and  preferably 
signed  only  by 
the  president ; 


Recommendation  to  Mei'cyy  and  Remarks  by  Court 

699.  Should  the  court  see  fit  to  recommend  the  prisoner 
to  mercy,  such  recommendation,  when  the  punishment  is 
discretionary,  ought  not  to  be  embodied  in  the  proceedings, 
but  appended  under  the  signature  of  the  president,  and 
signed  by  him,  which  is  the  general  practice ;  or  it  may  be 
similarly  appended  and  signed  by  each  individual  member 
desiring  a  favourable  consideration  of  the  prisoner's  case  ;  * 
or  the  recommendation  may  be  conveyed  in  a  letter*  from 
the  president,  and  accompany  the  proceedings.*  In  a  gene- 
ral order,  publishing  the  sentence  of  a  court  martial  held  at 
Exeter,  1814,  on  Lieutenant  Edward  Hancox,  of  the  11th 
regiment  of  foot,  the  Prince  Regent,  adverting  to  the  re- 
commendation of  the  prisoner  to  mercy  by  the  court,  ob- 
served, "  the  prevalence  of  such  recommendations  by  courts 
martial,  in  the  body  of  their  proceedings,  where  the  sentence 


(9)  Art.  War,  125,  126,  129,  131. 
QQeen*8  Keg.  p.  223-4. 

(I)  As  to  return  of  officers  to  dutjr, 
see  §  525. 


(2)  See  James's  T/tler,  p,  xxii. 

(3)  G.  O.  Nob.  523,  899. 

(4)  G.  O.  No.  624.  . 
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is  discretionary  vsith  the  courts,  is  not  only  irregular  in  itself  Beoommenda- 
but  most  embarrassing  to  the  sovereign,  who  is  alone  to    *^°  o"n««grt 
judge  whether  the  circumstances  of  the  case,  when  con- 
sidered with  the  general  good  of  the  service,  can  admit  the 
exercise   of   mercy  in   the   confirmation  of   a   sentence."^ 
Where  the  punishment  is  not  discretionary  with  the  court,  wheu not diwrc- 
a  recommendation  to  mercy  may  be  inserted  with  the  sen-  insCTtiwi  wifh 
tence;^  if  the  motive  which  actuates  the  court  be  at  all  stMi^g  motive 
referred  to,  the   allusion   should  be   brief  and  incidental,  meodailon; 
Where  the  recommendation  is  not  inserted  with  the  sentence, 
the  reasons  which  prompted  the  court  to  recommend  the 
prisoner  should   be  distinctly  and  ftilly  set  forth  ;  but  the  but  should  not 
court  should  carefully  avoid  to  point  .out  to  His  Majesty  pSJuSiiar  Lcr- 
**  any  particular  mode  in  which  the  prisoner  may  be  deemed  ^"®  ^  ®  emcucy. 
worthy  the  royal  clemency."^ 

700.  Where  circumstances  appear  to   call  for  remark,  bbmamwby 
courts  martial  do  not  confine  themselves  to  the  mere  record 

of  their  finding  and  sentence.     Courts  martial  have  some- 
times, in  acquitting  a  prisoner,  entered  at  some  length  into 
the  motives  of  such  acquittal,^  or  given  an  opinion  generally  Motive  of 
of  the  conduct  of  the  accused.*     It  would  obviously  be  as  op?nton  o*" 
incorrect  to  honourably  acquit  an  officer  of  a  charge  not  ^ 
affecting  his  honour,  as  it  would  be  illegal,  and  contrary  to 
every  principle  of  equity,  to  find  a  greater  degree  of  guilt 
than  that  charged  (§  624). 

701.  It  is  competent  to  a  court  martial  to  remark  on  the  Court  may  re- 
conduct of  a  prosecutor,  as  connected  with  the  charges,  or  conduct  or  pro- 
arising  in  the  course  of  the  proceedings.'     In  the  case  of 
Lieutenant-colonel  Keating,  where  the  court  martial  animad-  Case  of  Lieut.- 

It  1  Ml       Ml         1       •  •  /•    1  colonel  Keating. 

verted  on  the  personal  ill-will  and  animosity  01  the  prosecutor. 
Captain  Frye,  and  the  frivolous  and  vexatious  nature  of  the 
charges,  the  general  officer  who  confirmed  the  sentence  cha- 
racterized the  remarks  of  the  court  as  ^'judicious  and  appro- 
priate :  ^  and,  on  the  proceedings  being  submitted  to  the 
king.  His  Majesty's  sentiments  thereon  were  made  known  by 
the  general  order  of  the  14th  February,  1809  :  "  His  Majesty 
considers  that  the  finding  and  sentence  of  the   court,  as 

(5)  G.  O.  No.  328.  (1)  G.  O.  No.  236. 

(6)  G.  O.  N08.  334,  340,  415,  423,         (2)  G.  O.  No.  396. 

507,  525,  526,  531,  534.  (3)  G.  O.  Nos.  379,  423,  482. 

(7)  G.  O.  No.  303. 
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approved  and  confirmed  by  Major-general  Jones,  were  fiilly 
warranted  by  the  circumstances  which  appeared  upon  the 
trial,  and  are  strictly  conformable  to  the  justice  of  the  case. 
His  Majesty  has  been  pleased  to  notice  and  confirm  in  a 
more  especial  manner,  the  appropriate  censure  passed  by  the 
court  martial  upon  the  motives  which  fully  appear  on  the 
face  of  the  proceedings  to  have  marked  the  conduct  of  the 
prosecutor."  * 

702.  Courts  martial,  in  acquitting,  have  sometimes  re- 
marked,  in  very   strong   terms   of  disapprobation,  on  the 
conduct  of  the  prosecutor,  and  in  reprehension  of  occurrences, 
prejudicial  to  discipline,  which  have  appeared  on  their  min- 
Cane  of  utcs.     lu  the  casc  of  Captain  Wathen,  of  the  15th  Hussars, 

who  was  tried  on  six  charges,  preferred  at  tiie  instance  of 
his  commanding  ofiicer.  Lieutenant-colonel  Lord  Brudenell, 
and  was  honourably  acquitted  of  each  and  all  the  charges, 
the  court  proceeded :  '^  Bearing  in  mind  the  whole  process  and 
tendency  of  thll^  trial,  the  court  cannot  refrain  from  animad- 
verting on  the  peculiar  and  extraordinary  measures  which 
have  been  resorted  to  by  the  prosecutor.  Whatever  may 
have  been  his  motives  for  instituting  charges  of  so  serious  a 
nature  against  Captain  Wathen  (and  they  cannot  ascribe 
them  solely  to  a  wish  to  uphold  tiie  honour  and  interests  of 
the  army),  his  conduct  has  been  reprehensible  in  advancing 
such  various  and  weighty  assertions  to  be  submitted  before 
a  public  tribunal,  without  some  sure  grounds  of  establishing 
the  facts.  It  appears  in  the  recorded  minutes  of  these  pro- 
ceedings,, that  a  junior  officer  was  listened  to,  and  non-com- 
missioned officers  and  soldiers  examined  with  the  view  of 
finding  out  from  them,  how  in  particular  instances  the 
officers  had  executed  their  respective  duties ;  a  practice  in 
every  respect  most  dangerous  to  the  discipline  and  the  sub- 
ordination of  the  corps,  and  highly  detrimental  to  that 
harmony  and  good  feeling  which  ought  to  exist  between 
officers.  Another  practice  has  been  introduced  into  the 
15  th  Hussars,  which  calls  imperatively  for  the  notice  and  ani- 
madversion of  the  court, — the  system  of  having  the  conver- 
sations of  officers  taken  down  in  the  orderly  room  without 
their  knowledge,   a  practice   which   cannot  be  considered 

(4)  G.  O.  No.  180. 


S  703-704.  BEMABKS   BY   COUBT.  265 

otherwise  than  revolting  to  every  proper  and  honourable 
feeling  of  a  gentleman,  and  as  being  certain  to  create  dis- 
union and  to  be  most  injurious  to  His  Majesty's  service." 
His  Majesty  was  pleased  to  approve  and  confirm  the  finding 
of  the  court.  The  general  order  proceeded :  "  Although  it 
would  appear,  upon  an  attentive  perusal  of  the  whole  of  the 
proceedings,  that  some  parts  of  the  evidence  might  reasonably 
bear  a  construction  less  unfavourable  to  the  prosecutor  than 
that  which  the  court  have  thought  it  their  duty  to  place 
upon  them,  yet,  upon  a  full  consideration  of  all  the  circum- 
stances of  the  case.  His  Majesty  has  been  pleased  to  order 
that  Lieutenant-colonel  Lord  Brudenell  shall  be  removed 
from  the  command  of  the  15th  Hussars."^ 

703.  Courts    martial  have   sometimes    declared   charges  couptnity 
frivolous,  vexatious  and  groundless,®  and  sometimes  mali-  ^^7Sd°** 
cious,^  and  not  originating  in  a  desire  to  promote  the  good  ^^^'o'Wn, 
of  the  service,^  but  proceeding  from  warmth  of  temper  and 
ignorance,®  insubordination,  animosity,  resentment,  revenge, 

or  conspiracy.*® 

704.  Courts  martial  may  also,  in  acquitting  a  prisoner,  oronintempe- 
animadvert  on  the  tone  of  his  defence,  or  on  any  violence  of  Jri*o1wr  "^  °' 
language   in  respect  to  the  character  of  a  witness.*     So, 

also,  courts  martial  have  frequently  declared  that,  in  their 
opinion,  the  prosecutor  was  actuated  by  no  illiberal  or  im- 
proper motive,^  but  a  sense  of  duty  and  regard  for  the  benefit 
of  the  service,'  or  that  his  conduct  has  been  laudable  and 

(5)  G.  O.  No.  529.  held  that  the  words  complained  of 

(6)  G.  O.  No.  196.  were  a  part  of  the  judgment  of  the 

(7)  G.  O.  No.  209.  court,  and  that  no  action  could   be 

(8)  G.  O.  No.  292.  maintained  upon  them.  —  G.  O.  7th 

(9)  G.  O.  No.  238.  July,  1804.    Jekyli  v.  Moore,  2  New 

(10)  G.  O.  NO0.  236  and  291.  The     Reports,  C.  P.  341. 

general  court  martial  held  on  the 25th         (1)  G.  O.  8th  Not.,  1845.    ''The 

June,  1804,  most  honourably  acquitted  Court  having  acquitted  the  prisoner, 

CoL  Stewart,  of  the  43rd  Regiment;  Lieutenant  William  Augustine  Hyder, 

and  in  their  remarks  characterized  the  of   the  10th  Royal  Hussars,  of  the 

conduct  of  the  prosecutor.  Captain  charge  preferred  against  him,  cannot 

Nathaniel  Jekyll,  of  the  same  corps,  refrain    from  animadverting    in    the 

as  malicious  in  endeavouring  to  calum-  strongest  terms  of  disapprobation  on 

niate  the  character  of  his  commanding  the  violent,  coarse,  and  uncalled-fur 

officer.    His  Majesty  causing  it  to  be  language  which  he,  the  prisoner,  has 

intimated  to  Captain  Jekyll  that  he  had  recourse  to  in  his  defence,  in  allu- 

had  no  further  occasion  for  his  ser-  sion    to    the    character  of    Silvester 

vices,   he  brought  an   action  against  Olliver,  Esq.'* 
the  President  (Sir  John  Moore)  in  the         (2)  G.  O.  No.  243. 
Court  of  Common  Pleas,  but  the  court        (3)  G.  O.  No.  250. 
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§  705-706. 


MidbDpwtial 
conduct  of  pit^ 
■ecutor. 


Court  majre- 
nmrkon  wit- 


Caae  of  Captain 
O'Doherty. 


On  cauaes  lead- 
ing to  the  trial. 


and  on  polnta 
connected  with 
diflcipline.  affect- 
ing persona  not 
before  the  court. 


honourable/  or  regular  and  impartial : '  such  remarks  bj  the 
court  have  generally  been  produced  by  strong  assertions  or 
insinuations  of  the  prisoner,  not  supported  by  evidence,  and 
have  occasionally  accompanied  an  acquittal,  at  other  times  a 
conviction. 

705.  Courts  martial  occasionally  animadvert  on  the  con- 
duct of  witnesses ;  and  that  they  are  justified  in  doing  so, 
appears  from  many  general  orders  promulgating  sentences. 
On  the  trial  of  Captain  Theobald  O'Doherty,  of  the  91st 
Regiment,  in  January  1825,  ''  His  Majesty  was  pleased  to 
command,  that  in  consequence  of  the  serious  animadversions 
passed  by  the  court  upon  the  conduct  of  Captain  Richardson, 
and  Brevet-major  Creighton,  of  the  91st  Regiment,  which 
animadversions  appear  to  be  amply  borne  out  by  the  minutes 
of  their  evidence  upon  the  trial  of  Captain  O'Doherty,  these 
officers  shall  be  required  to  send  in  their  resignations,  with 
a  view  to  their  retiring  from  His  Majesty's  service,  by  the 
sale  of  their  respective  conunissions."  ® 

706.  Courts  martial  have  sometimes  observed,  in  terms 
expressly  charging  perjury,^  or  falsehood,*  on  the  mode  in 
which  witnesses  have  delivered  their  testimony ;  sometimes 
they  have  implied  censure,'  at  others  praise.*  Courts  martial 
have  also  animadverted  on  the  causes  which  have  led  to  the 
trial,  implicating  the  conduct  of  individuals  not  before  the 
court ;  *  and  that  although  they  may  not  be  amenable  to 
military  law.'  The  execution  of  this  duty  must  always  be 
considered  as  a  task  of  a  very  refined  and  delicate  nature ; 
the  measure  ought  only  to  be  resorted  to  in  extreme  and 
particular  cases,  which  admit  of  no  possible  explanation,  as 
it  seems  opposed  to  the  most  obvious  principles  of  justice,  that 
any  man  should  be  censured  unheard,  imless  indeed  he  with- 
draw from  enquiry,  or  purposely  keep  out  of  the  way  in  order 
to  withhold  evidence  which  he  may  be  competent  to  afford. 
Courts  martial  also  occasionally  observe  on  any  irregularity 


(4)  G.  O.No.  897. 

(5)  G.  O.  No.  296. 

(6)  G.  O.  Ko.  489. 

(7)  G.  O.  No.  320. 

(8)  G.  O.  N08.  259  and  286. 

(9)  G.  O.  N08.  451,  483,  506,  533. 

(1)  G.  O.  No.  243. 

(2)  G.  O.  Nos.  447  and  465. 

(3)  It  has  been  oYwerved,  (Kennedy 


on  Genend  CoorCs  Martial,  p.  164,) 
that  each  indiridual  of  a  oonrt  martial 
woald,  bj  censnriDg  inoontistenciea 
and  preyarication  bj  witnesses  in  a 
civil  capacitj,  be  liable  to  an  action 
for  defamation.  Cases  majr,  however, 
arise,  affecting  ciTiUans  and  calling  for 
an  allusion  to  facts.  That  in  the  G.  O.* 
No.  447  seems  to  be  one. 
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to  the  prejudice  of  discipline,  committed  by  persons  not 
before  the  court,  but  connected  incidentally  with  the  subject 
of  trial:*  on  the  trial  of  an  officer  charged  simply  with 
striking  another  in  the  mess  room,  the  revision  of  a  sentence 
has  been  ordered  for  the  express  purpose  of  ascertaining,  the 
senior  officer  present,  when  the  affiray  happened ;  the  sentence 
of  the  court  being  afterwards  approved  by  His  Majesty :  *  but 
this  could  not  now  happen,  because  courts  martial,  when 
revised,  are  restricted  from  the  examination  of  witnesses  or 
the  reception  of  additional  evidence  in  respect  to  the  charge." 

707-700.  It  is  incumbent  on   a  court,  that  its  animad-  Animadvewioiw 
versions,   as   anecting  witnesses   or  third    parties  ot    any  nenU; 
description,  should  be  specific,  not  general:  this  appears 
from  liie  observations  of  His  Majesty  on  the  promulgation 
of  the  sentence  on  Ensign  Stanton  of  the  eighth  Foot.     The  oaaearisiiwon 
court  had  noticed   **  the  unjustifiable  conduct  of  assistant  Ensigii  Stanton, 
surgeon  Brown,  in  regard  to  the  prisoner,  as  it  appeared  in 
evidence."    "  His  Majesty  expressed  much  regret  that  he 
(the  assistant  surgeon)  should  in  any  instance  have  subjected 
himself  to  the  severe  censure  which  the  general  observation 
conveys ;  but  His  Majesty  at  the  same  time  remarked,  that 
the  court  martial,  impressed  with  such  sense  of  his  conduct, 
ought  to  have  specified  in  direct  terms,  and  in  a  manner 
which  might  have   been  acted  upon,  those  parts   of  the 
assistant  surgeon's  behaviour  which  drew  from  them  so 
pointed  an  animadversion."^ 

(4)  6.  O.  N08.  447,  450,  465.  (7)  G.  O.  Horse  Guards,  28tli  Sept. 

(5)  G.  O.  No.  452.  1805. 

(6)  Mut.  Act,  sec.  18. 
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CHAPTER  XVII. 


Sentences  of 
courts  martial 
inopemtive  till 
confirmed. 


'Warrants  ope- 
rative abroad 
convey  a  power 
to  execute,  mi- 
tigate or  remit 
any  sentence. 


except  in 
of  commissioned 
officers  ca- 
shiered or  sen- 
tenced to  death. 


when  the  pro- 
ceedings are 
sulimitted  to 
Her  Majesty,  or 

in  India  to  the 
commander^in* 
chief} 


JDecision   upon    Sentence, 

J 16.  The  sentence  of  a  general  court  martial,  as  of  all 
other  military  courts  martial,  is  unlike  the  sentences  of 
courts  of  ordinary  criminal  jurisdiction,  inasmuch  as  these 
are  complete  when  pronounced.  It  is  inoperative  until 
confirmed  by  the  sovereign,  or  by  an  officer  duly  authorized 
under  the  sign  manual^  or  in  India  by  an  officer,  who 
without  other  authority,  **  the  article  of  war  to  the  contrary 
notwithstanding  ^  is  empowered  by  the  courts  martial  act* 

711.  The  warrant  to  officers  in  command  abroad,  except 
in  India,  empowering  them  to  convene  general  courts 
martial,  includes  a  power  to  cause  sentences,  passed  by  such 
courts,  to  be  put  into  execution,  or  to  suspend,  mitigate  or 
remit  the  same,  except  in  the  case  of  commissioned  officers, 
adjudged  to  suffer  death  or  penal  servitude,  or  to  be  cashiered, 
dismissed  or  discharged,  in  which  cases,  as  in  any  other 
instances  wherein  the  officer,  to  whom  the  warrant  may  be 
directed,  shall  think  proper  to  suspend  the  execution  of  any 
sentence,  the  proceedings  of  the  court  are  transmitted  to 
the  judge  advocate  general,  who  lays  them  before  Her 
Majesty,  and  afterwards  sends  them  to  the  commander-in- 
chief,  or,  in  his  absence,  to  the  adjutant-general,  for  Her 
Majesty's  decision  thereon.'  In  India  the  commander-in- 
chief  is   authorized  to  carry  into   execution  sentences  by 


(1)  Art  War,  125.  Before,  and  for 
some  years  after,  the  revolution  of 
1 688,  confirmation  by  superior  autho- 
rity was  not  necessary.  The  court, 
having  finished  its  deliberation,  the 
prisoner  was  brought  in,  and  sentence 
was  pronounced  in  the  name  of  the 
court  martial.  This  custom  still  ob- 
tains on  naval  courts  martial;  and,  for 
some  reasons,  it  is  to  be  regretted  that 
it  should  have  been  superseded  in  the 


army,  especially  wherQ  the  prisoner  is 
acquitted  of  the  whole  of  the  charges 
preferred  against  him. 

(2)  7  Vict.,  c.  18,  a.  1. 

(8)  See  the  warrant.  Appendix,  II. 
The  judge  advocate  general  received 
and  communicated  the  sovereign*s  de- 
cision until  1806.  See  also  the  circular, 
22nd  August,  1806;  War  Oflice,  Beg. 
(1807)  p.  561. 
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which  commissioned  officers  are  adjudged  to  suffer  deaths  or 
penal  servitude,  or  to  be  cashiered/  and  the  cases  of  officers 
sentenced  to  death,  penal  servitude  or  cashiering  are  referred 
to  him,  by  the  generals  commanding  the  several  presidencies, 
as  to  the  Queen,  from  other  foreign  stations. 

712.  A  limitation  to  the  power  given  to  the  officers,  in  J^^J^tbew 
command  on  foreign   stations,  to  execute  the   sentence   of  *^eJ!;jo^^JjStai 
courts  martial,  arises  also  from  the  hundred  and  twenty-fifth  gj^^*  t  ^e"  xe- 
article  of  war,  which  provides  that  no  sentence  of  death  JJJJJ^dby'S'in. 
shall  be  carried  into  effect  in  any  colonial  possession  until  it 
shall  have   been    approved  in   the    Queen's  by   the   civil 
governor  or  person  administering  the  civil  government.     In 
all  other  cases  the  sentence  of  courts  martial  is  carried  into 
execution  without  the  previous  sanction  of  the  civil  governor 
or  person  administering  the  government.^ 

Ti^?.  The  hundred  and  forty-sixth  article,  which  re&n^lates  The  ooncurrono© 
the  trial  of  civil  offences  in  India,  when  there  is  no  com-  Keiiemi,*c.in 
petent  civil  judicature,  provides  that  in  every  case  where  a  inBentenoeafor 
sentence  of  death  or  penal  servitude  shall  be  awarded  or  a 
sentence  of  death  shall  be  commuted  to   penal   servitude 
under  its  provisions,  the  concurrence  of  the  governor-general 
in  council,  or  governor  in  council,  or  governor  of  the  presi- 
dency is  requisite,  before  such  sentence,  whether  original, 
revised,  or  commuted,  can  be  carried  into  execution. 

714.  In  the  hundred  and  forty-fifth  article,  which  provides  in  cues  of  cspi- 
for  the  trial  by  courts  martial  in  places  within  the  Queen's  SidS?fo?"°° 
dominions  beyond  the  seas  (excepting  India)  where  there  is  ^^  <>*«*«*» 
no  competent  civil  judicature,  there  is  the  following  clause : 
"  We  hereby  reserve  to  Ourselves  the  power,  in  all  cases 
''  where  a  sentence  of  death  shall  have  been  pronounced  on 
**any  officer   or  soldier  by  any  general   court  martial   as 

(4)  See  Warrant  —  Appendix,  IIL  the  allied  armj  proceeded  to  the  East, 
This  power  was  for  the  first  time  in-  and,  as  it  was  thought  desirable  to 
serted  in  the  warrants  issued  to  the  assimilate  Lord  Raglan's  powers  as 
late  Marqais  Hastings,  appointed  much  as  possible  to  those  of  the  French 
goyernor-general  and  commander-in-  commander-in-chief,  the  clause  ex- 
chief  in  1813.  A  similar  warrant  was  cepting  officers  was  omitted  in  tho 
for  the  first  time  issued  to  the  general  warrant  for  holding  general  courts 
or  officer  commanding  in  cluef  in  martial,  which  was  then  issued  to  him 
China  in  the  year  1 858.  **  or  the  officer  commanding  the  forces.*' 

The  only  other  instance  where  the  — See  nsOe^  §  1254. 

like  full  powers  have  been  given  to  a  (5)  Instructions  to  gOYemors,  &c., 

British  Commander  ofthe  Forces,  since  30  December,  1824.     Queen's  Reg., 

the  Duke  of  Marlborongh,  was  when  p.  370. 
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§  715-716. 


Ffoni  %  ooni- 
pariiioii  of  pro- 
▼iidoni, 


itfollowBlhat 
the  commander 
of  the  forces 
may  carry  them 
Into  immediate 
execution. 


''  aforesaid,  instead  of  causing  such  sentence  to  be  carried 
**  into  execution,  to  order  the  offender  to  be  kept  in  penal 
"servitude,  or  to  be  imprisoned,  with  or  without  hard 
"  labour,  for  such  period  of  time,  as  on  consideration  of  all 
"  the  circumstances  of  the  case,  shall  seem  to  Us  to  be  most 
''just  and  fitting."  A  clause  to  this  Effect  was  for  the  first 
time  added  to  the  articles  in  the  year  1832,  and  as  no  official 
explanation  of  its  intention  was  afforded,  and  there  were 
then  no  precedents  to  refer  to,  it  gave  rise  to  much  discus- 
sion. It  seemed  that  this  clause,  if  taken  in  its  most  obvious 
sense,  and  without  referring  to  other  provisions  by  which  it 
must  be  construed,  would  have  the  effect  of  prohibiting  the 
infliction  of  capital  punishment  awarded,  in  the  case  of  a 
soldier,  by  any  court  martial  held  under  the  article,  unless 
approved  by  Her  Majesty. 

715.  On  the  other  hand,  a  previous  provision  of  the 
article  declares  that  "any  officer  or  soldier,"  if  "found 
guilty,  shall  be  liable,  in  the  case  of  an  offence  which  if 
committed  in  England,  would  be  capital,  to  suffer  death,  or 
such  other  punishment  as  by  the  sentence  of  such  general 
court  martial  shall  be  awarded :  no  such  punishment  never- 
theless, to  be  carried  into  effect  until  such  officer  commanding 
in  chief  as  aforesaid  "  (that  is,  who  shall  appoint  the  court 
martial)  "shall  have  confirmed  the  same."  A  previous 
article  (the  125th)  points  out  that  the  power  of  confirming 
the  sentence  of  a  general  court  martial  is  delegated  under 
the  sign  manual  In  the  warrants  under  the  sign  manual 
issued  to  commanders  of  the  forces  abroad,  in  pursuance  of 
the  provisions  of  the  articles  of  war,  the  sovereign,  after  this 
reservation  was  inserted  in  the  article,  continued  to 
authorize  the  execution  of  sentences  of  courts  martial  at 
their  discretion,  except  upon  officers  adjudged  to  suffer  death, 
or  cashiering,  or  in  other  instances  wherein  they  may  think 
it  proper  to  suspend  them.* 

716.  It  seemed,  therefore,  that  a  legitimate,  although  a 
less  obvious,  sense  in  which  this  clause  might  be  taken,  was 
this — that  Her  Majesty  "  reserves  to  herself/^ — not  the  decision 


(6)  8ee  Warrant,  Appendix,  IL 
There  is  a  farther  restriction  ttom  the 
execution  of  the  sentence  of  death  by 


courts  martial  beings  suspended  until 
approved,  in  Her  Majesty's  behalf,  by 
the  ciTil  governor. — See  §  712. 
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in  every  case  where  sentence  of  death  may  be  adjudged, 
but,  —  "  the  power  ^  of  commuting  the  capital  punishment  in 
all  cases  which  may  come  before  her;  specially  providing 
that  the  proceedings  shall  be  laid  before  her  in  the  case  of 
officers  and  authorizing  the  suspension  of  the  sentence  in 
any  other  instance  at  the  discretion  of  the  commander  of  the 
forces.  At  all  events,  under  this  article,  general  officers 
under  trying  circumstances  have  acted  under  this  impression, 
and  have  carried  capital  sentences  into  execution,  without 
referring  them  home,  and,  so  far  as  is  known,  their  proceed- 
ings have  not  been  called  in  question.^ 

717.  General  officers,  at  home  and  in  the  Channel  Islands,  Wamntfl  ope- 
have,  by  the  warrant  directed  to  them, no  power  to  execute,  S/intte**™^ 
mitigate,  or  remit  the  sentence  of  any  general  court  mar-  hJSmt 

tial ;  the  proceedings  are  transmitted  by  the  deputy  judge  ae^teorranit : 
advocate  to  the  judge  advocate  general,  direct,  in  order  that 
he  may  lay  the  same  before  Her  Majesty  for  her  royal  con-  nrooeedings  are 
sideration,  and  afterwards  send  them  to  the  commander-in-  Mi^estj?'^   ^ 
chief,  or,  in  his  absence,  to  the  adjutant-general,  for  Her 
Majesty's  decision  thereof.® 

718.  General  or  other  officers  in  command,  who  have  Thedeciiionof 
authority  to  approve  and  confirm  the  sentences  of  courts  autiwrityiito 
martial,  are  required  to  be  particular  in  stating,  at  the  end  th«  end  of  the 
of  the  proceedings,  their  determination  in  each  case,  and  the 
manner  in  which  the  case  is  disposed  of.^ 

(7)  The  author  expressed  his  opinion  attained,   after   comparing    together 

at  the  time,  that  the  reservation,  made  each  part  of  the  article  of  war,  after 

hy  the  recent  addition  to  the  article  referring  to  the  warrants  for  assem- 

did  not  tend  to  any  alteration  in  the  bling  coaits  martial,  the  instructions 

law.    *'  His  Majesty  previously  had  the  to  governors,  the  customs  of  the  ser- 

power  of  ordering  the  substitution  of  vice,  and  the  dictates  of  common  sense, 

transportation  for  death,  bat  hitherto  as  applying  to  the  case  itself." — 2nd 

he  has  been  pleased  by  warrant  to  Edition^  1835. 

authorize  general  officers  abroad  to  (8)  See  Warrant,  Appendix,  I. 

suspend  for  his  royal  consideration,  to  (1)  Queen's  Reg.  pw  224.    This  was 

mitigate,  or  remit,  or  carry  into  exe*  the  established  custom  before  the  in- 

cution,  the  sentence  of  death  by  courts  sertion  of  this  order  in  the  regulations, 

martial;   except,  as   before  noticed.  Lieutenant-colonel  Robertson,  of  the 

with  respect  to  officers,  and  on  stations  8th  Foot,  was  tried,  and  found  guilty, 

where  there  may  be  a  person  distinct  amongst  other  charges,  of  **  permitting 

from  the  commander  of   the  forces  sentences  of  regimental  courts  martial 

especially  delegated  to  represent  his  to  be  carried  into  execution,  without 

royal    authority.      Such   then,  it    is  affixing  his  approval  to  the  procecd- 

imagincd,  is  the  law  at  the  present  ings  of  the  same."    G.  O.  No.  450. 

time;    no^  other  conclusion    can    be  15th  Sept.,  1810. 


proceedings. 
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§  719-7M. 


Revision. 


Bbtisiov, 


inaj  be  once 
ordered. 


Beamns  for  re- 
vision in  every 
case  embodied 
in  proceedings. 


Orders  for  re- 
assembly of 
court,  how  pro- 
mulgated. 


No  wltnen 
mined  on, 


719.  The  authority  by  which  a  general  court  martial  may 
be  confirmed  is  competent  to  order  a  revision ;  but  no  find- 
ing, opinion  or  sentence,  given  by  any  court  martial,  and 
signed  by  the  president,  is  liable  to  be  revised  more  than 
once,*  Before  1750,  this  limitation  did  not  exist ;  the  sen- 
tence might  have  been  returned  for  revision  any  number  of 
times ;  Uie  fourteenth  section  of  the  mutiny  act  is  not, 
therefore,  as  some  have  imagined,  an  enabling,  but  a  restric- 
tive clause.  The  power  of  the  superior  authority,  to  order 
a  revision  of  the  finding  or  sentence  of  a  court  martial,  is,  in 
some  degree,  analogous  to  that  of  a  judge  in  a  court  of  civil 
judicature,  who  may  remand  a  jury  for  the  reconsideration  of 
their  verdict ;  but  this  power  in  the  judge  is  not  limited  to 
one  revision. 

720.  The  reasons  of  the  confirming  authority  for  reas- 
sembling the  court  are  occasionally  written  at  the  end  of  the 
original  proceedings,  and  the  practice,  which  previously 
existed,  of  annexing  to,  or  embodying  in,  the  proceedings, 
either  the  original,  or  a  copy,  of  the  letter  or  order  directing 
the  revision  of  the  finding  or  sentence,  was  enforced  by  an 
order  of  the  commander-in-chief,  who  directed  "  that  in  all 
cases  in  which  a  court  martial  shall  be  reassembled  for  the 
purpose  of  revising  its  proceedings,  the  letter,  order,  or 
memorandum  containing  the  instructions  to  the  court,  and 
the  reasons  of  the  revising  authority  for  requiring  a  revision 
of  the  finding  or  sentence,  or  an  authentic  copy  thereof, 
may  be  attached  to  and  form  part  of  the  proceedings  of  the 
court."* 

721.  The  proceedings  of  the  court  martial  are  returned 
to  the  officiating  judge  advocate  (or  to  the  president  of 
minor  courts  martial)  either  direct,  or  through  the  officer,  by 
whose  order  the  court  may  have  been  convened,  and  the 
court  reassembles  according  to  a  notification  in  orders ;  or 
sometimes  by  a  circular  from  the  officiating  judge  advocate. 

722.  The  mutiny  act  of  1830  declared  that  no  witness 

(2)  Mat,  Act,8ec  14.  * 

(3)  Circ.  Mem.,  12th  December,  1844;  Qaeen*8  Beg.  p.  223. 
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shall  be  examined,  or  additional  evidence  received  by  a  court  with  raferenoe 
martial  on  revision;*  bnt  the  words  **in  respect  to  any  qftheoourt^ 
charge  on  which  the  prisoner  then  stands  arraigned "  were 
added  in  I860,  and  have  been  held  to  authorize  the  recep- 
tion, on  revision,  of  evidence  as  to  previous  convictions,  as 
the  provisions  of  the  mutiny  act  respecting  additional  evi- 
dence refer  only  to  such  evidence  as  tends  to  prove  or  dis- 
prove the  offence  set  forth  in  the  charge. 

723.  Where  a  court  martial  has  decided  to  hear  certain  Court  re^od, 
statements  in  defence,  and  not  to  admit  the  reading  of  parts  JJJL^gS*.^ 
of  a  printed  book,  "which  the  prisoner  insisted  upon  his  defence 
legal  right  to  urge  as  a  justification  against  the  charges," 
such   statements  and   extracts,   not  being  otherwise  than 
"decent  and   proper;"   and    the   prisoner  has,   in   conse- 
quence,   withdrawn   his    address,    and   declined    to    make 
any   defence    (at   the   same    time    protesting  against   the 
decision  of  the    court,   and    subsequently   submitting  the 
point  to  the  judge   advocate  general,   the   general   officer 
in  command  having  declined  to  interfere  upon  the  ques- 
tion), a  revision  has  been  ordered,  upon  the  express  grounds 
that  the   trial   had   *^  not  been   regular ^  and  that  the  sen- 
tence  of  the   court  could  not  be  sustained \^   the   rejected  n»»tterex- 

_  •'-,  ,.  ,  ,  1.1,.,     punuodljy  court, 

document  has  been  directed  to  be  admitted  and  inserted,  ordanedtobe 

admitted.. 

and  the  prisoner's  defence  to  be  heard  throughout;  the 
judge  advocate  general  remarking,  that  "  the  decision  of 
the  court,  *  that  the  prisoner  was  at  liberty  to  refer  to  the 
chapter  and  verse  of  any  book,  but  not  to  read  extracts  from 
religious  works,'  would  seem  to  be  arbitrary,  and  incon- 
sistent with  itself;  for  when  matter  is  admitted,  by  permis- 
sion to  refer  to  it,  to  be  pertinent,  it  is  of  the  essence  of  any 
defence,  that  the  party  should  be  permitted  also- to  explain 
the  application  of  such  matter  to  his  own  particular  case."  ^ 

(4)  Mnt.  Act,  sec.  14.  Before  the  the  p^rtj  interested  permitted  to  re- 
first  alteratioB  of  this  clause  in  1830,  examine.  Bat  much  di£Sculty  often 
courts  martial,  on  revision,  never,  with  arose  from  this  guarded  re-examination 
propriety,  received  evidence  or  ex-  of  witnesses  on  revision ;  and  its  en- 
amined/re»A  witnesses :  bat  particular  tire  prohibition  was,  therefore,  con- 
qaestions  had  been  put  by  the  court  to  sidered  a  judicioas  innovation.  An 
a  witness  prevkudy  examined,  with  a  incidental  advantage  is  the  immediate 
view  to  dear  up  anjr  doubt  which  and  certain  release  of  the  witnesses, 
might  be  suggested  to  exist  as  to  the  on  the  adjournment  of  the  court  for 
import  of  the  testimony  recorded;  and  approvaL 

to  this  extent  only,  that  is,  as  it  may  (5)  Letter  of  judge  advocate  gene- 
bear  on  the  questions  thus  put,  was  ral,  Trial  of  Lient.  Dawson,  p.  83. 
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?  T24-725. 


Matter  pre- 
viously recorded 
cannot  be  ex- 
punged: 


•ummary  of 
duty  of  court 
on  revialon. 


Reviaioii  on 
account  of  eri- 
dence  irregu- 
larly received. 


For  Bimilar  reasons^  a  revision  has  been  ordered  where  the 
court  had  directed  certain  parts  of  a  prisoner's  address, 
'^  containing  religious  matter,  to  be  expunged,  as  being 
quite  foreign  to  the  charge,**  the  prisoner  protesting  against 
the  act  of  5ie  court,  by  observing,  "  that  he  should  reserve 
to  himself  the  liberty  of  referring  to  higher  authority,"  but 
proceeding  with  his  defence.^  In  both  of  the  oases  referred 
to  the  prisoners  merely  read  their  defence  and  did  not  attempt 
to  produce  evidence  on  revision,  though  no  law  then  existed 
to  prevent  it.  These  cases  tend  to  show  the  importance  of 
the  due  admission  or  rejection  of  a  prisoner^  address,  and 
much  more  of  legal  evidence ;  if  the  sentence  could  not  be 
sustained f  because  a  prisoner  was  improperly  restricted  in  his 
address,  much  more  would  the  rejecticwi  of  legal  evidence 
render  it  inoperative,' 

724,  A  court  martial,  on  revision,  cannot  alter  or  obli- 
terate any  part  of  the  previous  proceedings,  or  expunge 
from  the  record  any  testimony,  however  illegally  it  may 
have  been  admitted :  its  duty  in  such  case  is,  as  the  word 
revise  indicates,  to  review  and  reconsider  its  judgment^ 
opinion  and  sentence;  which  may  obviously  require  a  re- 
consideration and  weighing  of  the  recorded  testimony,  with 
a  view  to  correct,  by  an  insertion  of  a  second  opinion,  any 
error  in  the  sentence  which  may  have  arisen  from  in- 
advertence, or  misconception  of  law  or  of  the  customs  of  the 
service. 

725.  Where  a  court  martial  had  received  evidence  as  to 
previous  convictions,  subsequent  to  the  defence,  but  prior  to 
the  finding  of  guilt,  it  has  been  ruled  that,  as  there  did  "not 
appear  any  irregularity  till  after  the  defence,"  a  revision 
might  be  ordered,  and  the  court  enjoined  "  to  dismiss  from 
their  consideration  any  part  of  the  evidence  admitted  subse- 
quent to  the  defence ;  thereupon  deliberating  upon  the  guilt 
or  innocence  of  the  prisoner,  and  passing  sentence  ac- 
cordingly/' It  w^  also  observed,  on  the  same  case,  that 
the  inadvertent  approval  of  tiie  sentence,  under  such  <ar- 
cumstance^i,  would  have  rendered  tiie  proceedings  altogether 
invalid,* 


(6)  Trial  of  Captain  AtchSiOD,  p. 
*C7)  See  can  qf  Muaprai,  {  9\9. 


16. 


(8)  Judge  advocate  general  as  to 
diatriot  aonrt  martial  on  PriTa^e  Kash- 
ton»  95th  regiment. 
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726.  Any  illegality  as  to  the  constitution  of  the  court,  or  iiiegmiitTinthe 

any  delect  in  its  composition,  cannot  be  amended  on  revision;  constitution  of 

much  less  can  an  illegality  as  to  the  charge  be  remedied.^  not  to  be 

Such  flaws  must  obviously  invalidate  the  proceedinirs  to  ^i^Jli.norU^ 

»tMt9  In  nhsMA 

such  a  degree  as  to  render  the  sentence  innoxious  to  the 

prisoner,  as  must  any  illegal  assumption  or  jurisdiction  over 

a  crime  or  person ;  but  it  cannot  be  admitted  that  every  such  but  must  invaii- 

capital  error  must  necessarily  so  entirely  annihilate  the  court  tonoe.  *  **^ 

as  to  expose  the  prisoner  to  trial  by  another  court  martiaL 

The  statute  enacts  that  no  officer  or  soldier,  beinff  acquitted^ 

or  convicted  of  any  offence,  shall  be  liable  to  be  tried  a  second 

time,  by  the  same  or  any  other  court  martial,  for  the  same  An  offenae 

«•  1        A  1  .  1     t  1    -■    •        .      .    1.     •  •         entertained  by 

offence.*     A  court  which  has  exceeded  its  lunsdiction  may  »i<«*»  ctmn, 

•11    •      •       i/>  1  1         1  11  1         11  offender  cannot 

still,  in  itself,  be  a  legal  court,  though  not  legally  competent  be  again  tried. 
to  entertain  a  particular  charge,  or  any  charge  against  an 
individual  of  privileged  rank,  for  the  trial  of  whom  a  court 
specially  composed  is  enjoined,  as  in  the  case  of  a  field  officer. 
But  a  trial  having,  by  inadvertence,  illegally  taken  place 
before  such  intrinsically  legal  court,  and  an  acquittal  or  con- 
viction having  been  once  recorded,  the  enactment  above 
quoted  must  preclude  any  further  trial.  If  indeed  the  court 
be  of  itself  illegally  constituted,  as  for  instance,  by  assembling 
under  an  extinct  warrant,  by  using  an  oath,  other  than  that 
prescribed,  or  by  omitting  the  appointed  oath,  it  is,  in  fact, 
no  court  at  all;  and,  therefore,  whatever  opinion  any 
number  of  officers,  so  assembling  otherwise  than  as  required 
by  the  law,  may  be  pleased  to  express  in  writing,  it  can- 
not be  termed  the  acquittal  or  conviction  of  an  officer  or 
soldier  by  a  court  martial :  their  acts  would  be  mere  nulli- 
ties.  The  illegal  act  of  a  legal  court,  and  the  act  of  an 

assembly  of  officers  constituting  no  court  whatever,  must, 
without  any  further  commentary,  be  seen  to  be  totally 
different* 

(9)  On  a  reference  made  to  the  judge  Beckett^  Bart,  to  the  Jwhe  Advocate 

advocate  general,  he  replied,  "I  en-  on   a  District    Court   Martial,   \%th 

tirelj  concur  with  Major-general  Boss  March,  1830. 

in  thinking  the  charge  bo  ahaolotelj  (I)  Mnt.  Act,  sec.  14. 

defective  in  all  legal  respects,  that  it  (2)  With  reference  to  a  diflferent 

was  impossible  to  confirm  a  finding  of  opinion  on  this  head,  which  the  author 

guilty  thereupon.      I  need  not  add,  had  observed  in  Kennedy  on  General 

that  I  consider  any  revision  out  of  the  Conrts  Martial,  (page  37),  he  took  oc- 

question,  as  no  sentence  of  punish-  ciision  to  remark  that  he  conld  not  see 

ment  could  be  properly  adjudged  or  any  grounds  on  which  to  alter  hif 

enforced  upon  a  charge  not  supportable  judgment ;  much  less  conld  he  ooin- 

in  law.**  —  The  Right   Hon,   Sir  J,  cide  in  the  opinion,  that  should  any 
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§  727-728. 


Sentence  of 
general  courU 
martial  oon- 
flrmed  by  the 
Queen. 


Sentence  con- 
firmed, but  not 
approved ; 


Confirmation. 

727.  The  decision  of  the  Queen  upon  the  proceedings  of 
general  courts  martial,  which  have  been  previously  laid 
before  Her  Majesty  by  the  judge  advocate  general,  is  received 
and  communicated  by  the  commander-in-chief  or  in  his  ab- 
sence by  the  adjutant-general. 

728.  When  courts  martial  have,  on  revision,  adhered  to 
the  judgment  first  pronounced,  the  opinion  and  sentence  have 
sometimes  been  confirmed^  but  not  approved,  the  legal  effect 
of  which  differs  in  no  degree  from  an  approval,  except  per- 
haps in  the  case  of  detachment  general  courts  martial,  it 
being  declared  '  by  the  article  and  by  the  mutiny  act,  that 
the  sentence  shall  not  be  carried  into  effect,  until  approved 
and  *  confirmed.    The  opinion  and  sentence  of  a  court  martial. 


illegality  take  place  in  passing  sentence, 
or  in  the  cooree  of  the  proceedings, 
(of  a  legally  constituted  court),  and 
vitiate  them,  and  consequently  cause 
the  discharge  of  the  prisoner,  tbnt, 
"  such  proceedings  are  not  to  be  con* 
sidered  aa  a  trial  of  the  prisoner^  not 
having  1)cen  legally  conducted,"  and 
that:  ^'A  new  charge  may  therefore 
be  preferred  against  the  prisoner,  and 
a  new  court  assembled  to  investigate 
it,  and  in  this  case  the  prisoner  cannot 
plead  a  former  trial  or  acquittal  or 
conviction  in  bar  of  his  impending 
trial."  The  author  can  bnt  adhere 
to  the  opinion  above  given,  that  the 
illegal  act  of  a  legaUy  eonsUtuted 
court,  though  it  vitiate  the  proceed- 
ings BO  as  to  render  the  sentence 
inoperative,  cannot  have  the  effect 
of  subjecting  the  prisoner  to  a  se- 
cond trial  for  the  same  offence  by 
the  same  or  any  other  court  martial; 
and  consequently  if  brought  to  trial 
under  such  circumstance,  a  prisoner 
may  rightfully  plead  the  former  ac- 
quittal or  conviction  in  bar  of  his  im- 
pending trial.  The  author  had  sup- 
posed that  the  mutiny  act  was  suffi- 
ciently clear,  but  he  is  enabled  to  refer, 
in  support  of  the  construction  which 
he  has  placed  on  it,  to  the  following 
opinion  given,  with  reference  to  the 
proceedings  of  a  garrison  court  mar- 
tial, in  December,  182S,  by  Sir  J. 
Beckett,  when  judge  adrocate  general: 
"  The  circumstance  of  Ensign  Brown 


(whose  property  the  prisoner  ii  ac- 
cused with  an  attempt  to  steal),  sitting 
as  a  member  of  the  court,  appears  to 
me  to  be  more  open  to  observation; 
indeed,  I  think  it  so  objectionable  that 
I  acquiesce  in  the  propriety  of  the  pun- 
ishment awarded  by  the  court  being 
remitted  in  this  case,  and  as  the  pri^ 
aoner  cannot  legaiip  be  brought  to  tried 
a  second  time  upon  the  same  charge,  I 
would  suggest  that  the  prisoner  be 
ordered  to  his  duty  forthwith." — Au- 
thor,  1835. 

In  the  following  singular  case  the 
same  principle  was  acted  upon.  An 
officer  belonging  to  a  Queen's  regiment 
in  India  was  brought  to  trial  and  sen- 
tenced to  be  cashiered,  but  it  appear- 
ing that  the  court,  although  convened 
by  competent  authority  and  otherwise 
regular  in  its  proceedings,  was  wholly 
composed  of  officers  in  the  then  Com- 
pany's service,  which  was  not  legal 
under  the  existing  mutiny  act,  the 
sentence  was  not  carried  into  effect, 
and  the  prisoner  was  released  from 
his  arrest  and  returned  to  his  duty. 

(3)  Mut.  Act,  sec.  12.  Art  War, 
126. 

(4)  The  words  "dufy  approved*' in 
other  clauses  have  been  replaced  by- 
the  word  *'c(n\firmed,^  and  the  words 
**  approved  and  "  have  been  elsewhere 
expunged,  and  it  may  therefore  be 
very  possible  that  in  this  case  they  may 
have  been  overlooked. 
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on  Other  occasions,  have  been  disapproved^  and  not  confirmed ;  Jg^*"**  ed 
the  effect  of  which  is  to  nullify  the  sentence :  but,  as  before 
stated,  not  to  the  extent  of  exposing  the  prisoner  to  a  second 
trial. 

Commutation  and  Remission, 

729.  The  mutiny  act  provides  that  in  all  cases,  whether  of  J^*^^"*  ^ 
officers  or  soldiers,  where  the  punishment  of  death  has  been  commuted 
awarded  by  a  general  court  martial  or  detachment  general  "fjl^'"^®  2ih- 
court  martial,  it  shall  be  lawful  for  the  Queen,  or,  if  4n  any  P®°>*'q 
place  out  of  the  United  Kingdom  or  British  Isles,  for  the 

officer  commanding  in  chief  the  forces  there  serving,  instead 
of  causing  such  sentence  to  be  carried  into  execution,  to 
order  the  offender  to  be  kept  in  penal  servitude  for  any  term 
not  less  than  four  years,  or  to  suffer  such  term  of  imprison- 
ment, with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  as  shall  seem  meet  to  Her  Majesty,  or  or  the  officer 
to  the  officer  commanding  as  aforesaid.  The  articles  of  war  in  chief  abroad, 
repeat  this  provision  as  regards  officers  commanding-in-chief 
abroad.* 

730.  The  mutiny  act  provides,  and  the  articles  of  war  re-  a  sentence  of 
i)eat  this  provision,  as  far  as  relates  to  commanders-in-chief  m«y  be  eom- 

V         J      1        •  1  /•  1  •       -I      muted  for  im- 

abroad,  that  m  any  case  where  a  sentence  01  penal  servitude  priaonment. 
has  been  awarded  by  a  general  or  detachment  general  court 
martial,  it  shall  be  lawful  for  Her  Majesty,  or,  if  in  any 
place  out  of  the  United  Kingdom  or  British  Isles,  for  the 
officer  commanding  in  chief  the  forces  there  serving,  instead 
of  causing  such  sentence  to  be  carried  into  execution,  to  order 
that  the  offender  be  imprisoned,  with  or  without  hard  labour, 
tfnd  with  or  without  solitary  confinement,  for  the  same  or  a 
lesser  term.^ 

731.  Where  an  award  of  any  forfeiture,  or  of  deprivation 

(5)  Mat.  Act,  sec.  16.  Art.  War,  mander-in-cliiefin India  (§  1258).  la 
143.  The  power  of  commming  a  sen-  I860,  this  power,  as  at  present,  was 
tence  of  death  was  granted  by  the  extended  to  all  cases  beyond  seas,  as 
mutiny  act  of  1831  to  the  officer  com-  were  also  the  existing  powers  of  com- 
manding in  chief  in  India;  in  1854,  it  mating  penal  servitude.  These  powers 
was  extended  to  the  commander-in-  apply  in  all  cases  beyond  seas,  but 
chief  of  forces  serving  out  of  Her  they  continue  to  be  reiterated  in  the 
Mijesty *s  dominions,  and  a  correspond-  articles  ( 1 45-  7 )  which  provide  for  the 
ing  clause  was  in  that  year  added  to  trial  of  civil  offences  bycoarts  martial, 
the  warrant  of  Lord  Raglan,  <§  711  (6)  Mat.  Act,  sec  20.  Art.  War, 
[4],  1254)  as  it  had  been  previously,  144. 
and  still  is,  to  the  warrant  of  Uie  com- 
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§  732-734. 


Porfeitures, 
when  combined 
with  peuAl 
servitude 
which  has 
bo«n  commuted, 
may  be  dealt 
with  as  expe- 
dient. 


Power  to  com- 
mute a  aentenoe 
of  caahieriiig. 


Commutation 
by  superior 
omcera  illegal, 
except  in  the 
cases  of  death 
or  penal  servi- 
tude; 


and  in  cases  of 
corporal  punish- 
ment. 


which  maar  be 
commuted  to 
imprisonment, 
eitner  wholly 
or  in  part, 
the  remainder 
to  be  inflicted 
in  the  prison. 


of  pay,  or  of  stoppages  of  pay  has  been  added  to  any  sentence 
of  penal  servitude.  Her  Majesty,  or,  if  in  any  place  out  of 
the  United  Kingdom  or  British  Isles,  for  the  officer  com- 
manding in  chief  Her  Majesty's  forces  there  serving,  in  the 
event  of  the  sentence  being  commuted  for  imprisonment,  may 
order  such  award  of  forfeiture,  deprivation  of  pay,  or  stop- 
pages of  pay  to  be  enforced,  mitigated,  or  remitted,  as  may 
be  deemed  expedient.^ 

732.  The  mutiny  act  also  provides  that  it  shall  be  lawful 
for  Her  Majesty,  "  in  all  ctzses  whatsoever^  instead  of 
causing  a  sentence  of  cashiering  to  be  put  in  execution,  to 
order  the  offender  to  be  reprimanded,  or,  in  addition  thereto, 
to  suffer  such  loss  of  army  or  regimental  rank,  or  both,  as 
may  be  deemed  expedient.® 

733.  It  is  particularly  to  be  observed  that  the  only  power 
given  to  officers,  by  the  warrants  under  the  sign  manual,  is 
to  carry  into  execution,  suspend,  mitigate,  or  remit  the  sen- 
tence of  a  court  martial ;  it  does  not  authorize  them  to  alter 
the  species  of  such  punishment.  This  rule  applies  to  officers 
confirming  the  sentences  of  minor  courts  martial.  They  may 
remit  the  whole  or  any  part  of  a  sentence,  with  the  excep- 
tions hereafter  noticed ;  but  cannot,  even  with  the  consent  of 
the  prisoner  under  sentence,  commute  or  change  any  penal- 
ties awarded  by  the  court,  excepting  only  in  the  case  of 
corporal  punishment. 

734.  The  mutiny  act  and  articles  of  war  provide  that  in 
all  cases®  where  corporal  punishment  forms  the  whole  or  any 
part  of  the  sentence,  the  confirming  authority  may  commute 
such  corporal  punishment  to  imprisonment  not  exceeding 
forty-two  days,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement ;  or  may  mitigate  it,  either  by 
reducing  the  number  of  lashes,  or  by  awarding,  instead  of 
such  sentence,   an   imprisonment  for  any   period  not  ex- 


(7)  ^Qt  Act,  sec.  21. 

(8)  Mut,  Act,  sec.  24.  This  provi- 
sion was  added  to  the  matin/  act  of 
1837,  and  extends  not  only  to  the 
offence  of  false  musters,  which  was 
then  peremptorily  punished  by  cashier- 
ing, under  the  provisions  or  the  sec- 
tion to  which  it  was  annexed,  but  also 
to  all  offences  under  the  articles  and 
to  offences  nnder  the  seventh-fifth  and 
eighty-seventh  sections,  where  the  ca- 


shiering  is  a  consequence  of  conric* 
tion  by  the  civil  power. 

(9)  Mut.  Act,  sec.  24.  Art,  War, 
122.  The  article  also  provides  that 
the  solitary  confinement  awarded  in 
commutation  of  a  sentence  of  corporal 
punishment  shall  in  no  case  exceed 
seven  days  at  a  time,  with  intervals  of 
not  less  than  seven  days  between  each 
period  of  such  confinement 
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ceeding  twenty  days,  with  or  without  hard  labour^  and  with 
or  without  solitary  confinement^  and  corporal  puniehment 
to  be  inflicted  in  the  prison^  not  exceeding  twenty-five 
lashes. 

735.  A  partial  exception  to  the  power  of  officers  to  remit*  Porfbiture«,  on 
the  penalty  arising  from  convictions  by  courts  martial^  arises  desertion, 

in  cases  where  the  offender  has  been  convicted  of  desertion;  JMenoe with- 
er of  felony  or  any  crime  which  if  committed  in  the  United  cannot  be  re- 
Kingdom^  would  be  felony ;   or  of  absence  without  leave. 
The  forfeiture  of  all  advantage  as  to*  pay  whilst  serving 
and  pension  on  discharge  is  necessarily  consequent  on  con- 
viction of  desertion  or  felony  and  cannot  be  restored  but  by 
the  approbation  of  Her  Majesty  obtained,  on  the  special 
certificate  of  the  commander-in-chief,  and  signified  through 
the  secretary  for  war.*     Also  in  the  case  of  a  soldier  who  has  may  be  restored 
been  convicted  either  of  desertion  or  of  absence  without  leave  tton  of  t^e 
''  the  pay  of  the  day  or  days  during  which  he  was  in  a  state  officer, 
of  desertion  or  during  his  absence  without  leave  "  is  for- 
feited on  conviction,'  but  it  is  provided,  that  the  secretary  at 
war  may  order  or  withhold  the  payment  of  the  whole  or  any 
part  of  the  pay  of  any  officer  or  soldier  during  the  period  of 
absence  by  these  and  other  causes.^ 

736.  In  the  case  of  conviction  of  any  offence,  other  than  No  conviction, 
desertion,  or  amounting  to  felony,  when  the  punishment  or  remitted,  is 
forfeiture  awarded  has  been  wholly  remitted,  the  offence  is  '»«!*«•  b<»k» 
considered  to  have  been  forgiven,  and  the  offender  entitled  to  »ort£nV 
be  relieved  from  all  the  consequences  of  his  conviction  and  foW^Vure  or 
placed  in  all  respects  as  if  no  trial  had  occurred,  and  it  is  not  pendent  of  sen- 
therefore  recorded  in  the  defaulter  book.^      The  conviction  stand  uninst 
however  appears  in  the  court  martial  book,  and,  legally,  may  court  martial 
be  given  in  evidence  on  any  subsequent  trial  of  the  person 

so  convicted. 

737.  The  remission  of  forfeitures  for  habitual  drunkenness  Remission  of 
has  been  already  (§  226)  adverted  to ;  and  the  articles  of  stopps«cs. 
war  provide  that  when  any  person  has  been  sentenced  by  a 

court  martial  to  stoppages  of  pay,  it  shall  be  lawful  for  the 
commander-in-chief  with  the  concurrence  of  the  secretary  of 

(1)  At  to  remission  of  imprison-  (4)  Mat.  Act,  sec.  59.    Art.  War, 
ment  after  committal,  see  §  790.  178. 

(2)  Art.  War,  171.    See  §  794.  (5)  Circ  Mem.,  Hofse  Guards,  10th 

(3)  Art.  War,  175.  Jan.,  1S49. 
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State  or  war,  to  remit  the  whole  or  any  portion  of  such 
stoppages  in  any  case  where  such  remission  may  appear  to 
be  conducive  to  the  good  of  the  service.®   • 


Sentences 
oonflrtned  by 
the  Queen. 


How  comma- 
nicated: 


when  promul- 
gated In  orders. 


Capital 
punishment. 


Promulgation 
of  sentence 
abroad,  and  of 
proceedings. 


Proceedings 
confirmed  oy 
superior  ofli- 


Promulgatian  of  Sentence, 

738.  In  the  case  of  general  courts  martial,  upon  which 
Her  Majesty's  pleasure  has  been  taken,  the  decision  of  the 
sovereign  is  usually  communicated  in  a  letter  to  the  general 
or  other  officer  by  whose  authority  the  court  martial  was 
assembled,  which  contains  a  copy  of  the  charges,  finding  and 
sentence,  the  proceedings  being  deposited  in  the  judge  advo- 
cate general's  office. 

739.  No  conmiunication  is  made  to  the  troops  through 
general,  district,  or  regimental  orders  relative  to  the  result 
of  the  trial,  except  in  such  cases  as  the  commander-in-chief 
signifies  his  special  commands  to  that  effect ;  and  in  all  such 
cases  the  communication  is  made  by  a  general  order  addressed 
to  the  army  at  large.^ 

740.  The  usage  in  all  ordinary  cases  is  for  the  general 
officer  to  communicate  to  the  officer  commanding  the  regi- 
ment to  which  the  prisoner  belongs,  a  copy  of  the  official 
communication  of  the  result  of  the  trial  which  he  receives 
from  the  adjutant-general  or  military  secretary. 

741.  In  cases  of  capital  punishment,  the  confirmation,  and, 
where  required,  the  approval  of  the  civil  governor,  (§  712-3) 
is  promulgated,  as  in  ordinary  cases,  or  a  special  warrant, 
enjoining  the  execution  of  the  prisoner,  is  addressed  to  the 
officer  commanding  the  division,  brigade,  or  garrison,  as  it 
may  happen. 

742.  The  sentences  of  general  courts  martial  abroad  are 
promulgated  in  general  orders  or  otherwise  at  the  discretion 
of  the  general  officer ;  and  under  peculiar  circumstances  the 
sentences  of  district  and  regimental  courts  martial  are  en- 
tered in  orders.  In  the  case  of  those  general  courts  martial 
which  are  disposed  of  by  commanders  of  the  forces,  and  of 
all  district  or  garrison  courts  martial,  the  proceedings,  when 
the  minute  of  the  confirming  authority  has  been  duly  made^ 


(6)  Art  War,  IS5. 

(7)  Letter,  Adjutant-goneral,  Ilone  Guards,  Uth  Nov.,  1839. 
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are  forwarded  to  the  prisoner's  immediate  commanding  officer, 
and,  after  they  have  been  promulgated,  are  to  be  returned 
by  him  as  soon  as  possible  to  the  officiating  judge  advocate, 
or  the  president  of  the  court,  as  the  case  may  be,  in  order 
to  their  being  by  them  transmitted  to  the  judge  advocate 
general  in  London,  as  required  by  the  mutiny  act. 

743.  In  the  year  1842  the  original  proceedings  of  a  court  PnoeedingB 
martial,  after  having  been  confirmed  by  the  general  officer,  neztbertWi- 
were  lost  in  their  transit  to   the  officer   commanding  the  rew>rtodto. 
prisoner's  regiment :    the  judge  advocate  general,  in  reply 

to  the  adjutant-general,  gave  his  opinion,  that  the  best 
evidence  of  the  proceedings,  the  finding  sentence  and  confir- 
mation, having  been  lost,  it  was  necessary  to  resort  to  se- 
condary evidence,  which,  in  this  instance,  was  furnished 
by  a  memorandum  transmitted  by  the  general  officer  and 
by  the  testimony  of  the  president  of  the  court :  his  letter 
concluded  as  follows : 

"  Under  these  circumstances  this  is  amply  sufficient,  and,  radthesen- 
I  think,  the  sentence  should  be  promulgated  in  conformity  n^d^to^ 
with  the  memorandum,  and  should  be  carried  into  execution, 
as  it  would  have  been  if  the  original  proceedings  were  forth- 
coming."* 

744.  Where  no  minute  exists,  the  same  principle  still 
applies ;' — that  in  the  absence  of  the  best  evidence,  resort 
must  be  had  to  the  next  best,  which  can  be  procured.  It 
was  officially  decided,*  with  reference  to  the  case  of  a  soldier 
in  the  grenadier  guards,  that  **  if  the  president  have  a  dis- 
tinct personal  recollection  of  the  sentence,  and  of  the  sub- 
stance of  the  charge,  and  the  confirming  authority  certifies 
also  that  the  proceedings  were  confirmed  by  him,  the  sen- 
tence may  be  carried  into  effect" 

(8)  Extract  —  Letter,  dated  7th  suggest  themselTes  to  officen  of  ex- 
Dec^  1842.  perience,  where,  if  there  was  an  im- 

(9)  It  is  almost  annecessarj  to  add  pression  that  the  senteooe  of  a  court 
that  these  precedents  do  not  applj  to  martial  could  not  be  carried  into  effect, 
the  proof  of  prerious  conTictions  when  unless  the  original  proceedings  or  pre- 
giren  in  evidence  against  a  prisoner,  cise  proof  of  their  exact  tenour  were 
who  has  been  found  guilty;  in  which  forthcoming,  it  would  give  rise  to 
case,  the  law  poinu  out  what  se-  many  successful  attempts  to  make 
oondary  evidence  shall  be  sufficient,  away  with  the  requisite  evidence, 
and  there  would  not  be  the  same  uc-  which  it  would  he  almost  impossible 
casion,  in  the  interests  of  justice  and  to  prevent,  and  most  difficult  to  bring 
of  discipline,  to  relax  the  strict  rule.  home  to  the  guilty  party. 

In  addition  to  the  chances  of  un-         (!)  Letter,  dated  dOth  Sept.,  1845. 
avoidable  accident,  oiany  cases  will 
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§  745. 


TheioTereiffn 
aloiie  oom])e- 
teut  to  renew 
the  aentenoe  of. 
courts  nuurtiaL 


Buperior 
courts  have 
power  to  exa- 
mine the  acts 
of  memben. 


Review  of  Sentence, 

745.  There  b  no  court  of  law  in  which  any  appeal  against 
the  sentence  of  a  general  court  martial  can  be  brought ;  nor 
in  which  the  sentence  can  be  reriewed;  but  the  privy 
council  is  competent  to  review  the  sentence  of  courts  martial 
and  actually  did  so,  in  titie  remarkable  case  of  a  naval  court 
martial  on  Lieutenant  Frye,  of  the  Marines,  in  1743.'  It 
belongs  to  the  Queen  alone,  or  to  such  officers  as  she  may 
depute,  to  abrogate  or  confirm  the  sentence : '  but  the  power 
of  the  superior  courts  to  enquire  into  the  conduct  of  the  pre- 
sident and  members,  or  any  individual  member,  of  a  court 
martial,  against  whom  there  may  be  alleged  an  imdue 
exercise  of  authority,  any  excess  of  jurisdiction,  or  any 
illegality  of  proceeding,  has  been  evinced  by  their  proceed- 
ings in  several  instances.  Any  of  the  superior  courts  will 
at  all  times  grant  a  writ  of  habeas  corpus^  where  probable 
ground  is  shown  that  a  military  prisoner,  either  before  or 
after  trial,  is  held  in  illegal  custody/  The  court  of  Queen^s 
Bench  will  not  grant  a  criminal  information  for  any  act 
unless  it  be  committed  from  corrupt  or  vindictive  motives ; 
if  an  illegal  act  be  committed  merely  by  ignorance  or  mis- 
take, the  applicant  may  seek  his  remedy  by  indictment 


(2)  1  M^Anhor,  S68.  In  the  armjr 
at  the  present  day,  not  only  are  the 
proceedings  of  all  general  and  district 
coarts  martial  subject  to  examination 
by  the  judge  adrocate  general,  when 
transmitted  to  his  office;  but,  by  means 
of  the  monthly  returns  of  courts  mar- 
tial (§  749),  the  sentences  of  regimental 
and  other  courts  martial  are  brought 
under  the  notice  of  the  oonunander-in* 
chief,  and  are  subjected  to  a  careful 
scrutiny. 

(8)  See  the  opinion  of  Lord  Erskine, 
given  in  the  letter  relative  to  Mnspi  at 
(§919).  See  also  the  decision  of  Lord 
Ix)ughborough  in  the  case  of  Serjeant 
Grant.— 1  /fjBiacA«tofieV/2^te,  69. 

In  Michaelmas  term,  183S,Mr.  John 
Waller  Poe,  late  a  lieutenant  in  the 
.65th  regiment,  who  bad  been  dismissed 
His  Majesty's  service  by  sentence  of  a 
court  martial,  held  at  Chatham,  in  the 
October  preceding,  made  an  applica- 


tion in  the  Court  of  King's  Bench  for 
-a  prohibition  of  restraining  the  execu- 
tion of  the  sentence.  The  lord  chief 
justice  (Denman)  observed  that  sup- 
posing the  case  of  Grant  v.  Gouid 
(see  before,  §  63)  to  furnish  some  ar- 
gument for  a  proceeding  of  this  na- 
ture before  the  execution  of  the  sen- 
tence, still  it  is  impossible  to  discover 
what  the  court  could  prohibit  after 
execution.  He  also  remarked  in  de- 
livering the  judgment  of  the  court 
that  the  king  had  the  exclusive,  un- 
controlled prerogative  of  dismissing 
any  soldier  or  officer  whom  he  pleased, 
with  or  without  a  court  martial,  and 
what  the  king  had  power  to  do,  inde- 
pendent of  any  enquiry,  he  plainly 
might  do,  even  though  the  enquiry 
should  not  be  satisfactory  to  a  court 
of  law. 

(4)  See  the  case  of  Captain  Douglas, 
§  364;  and  lient.  Allen,  §  783. 
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or  may  bring  an  action  for  damages  in  respect  to  any  injury 
he  may  have  sustained. 

746.  The  eighty-ninth  section  of  the  mutiny  act  recog- 
nizes the  liability  of  members  and  ministers''  of  courts  mar- 
tial to  actions  at  law,  in  respect  of  any  sentence,  or  of  any- 
thing done  in  virtue  of  or  in  pursuance  of  any  sentence  : 
but  restricts  such  proceedings  to  the  courts  of  record  at 
Westminster  or  in  Dublin,  or  to  the  court'  of  session  in 
Scotiand ;  and  secures  treble  costs  to  the  defendant,  in  case 
he  obtain  a  verdict,  or  the  plaintiff  become  nonsuited,  or 
suffer  any  discontinuance  of  the  action.  It  may,  at  first 
sight  appear  that  six  months  is  the  time  limited  for  bringing 
an  action  against  a  member  of  a  court  martial ;  but  a  more 
attentive  consideration  of  the  eighty-ninth  section,  and  a 
comparison  of  it  with  the  old  mutiny  act,^  will  show  that  the 
limitation  applies  to  proceedings  by  virtue  of  the  act  for  the 
penalties  declared  by  it. 

747.  The  11  &  12  Will.  3,  c  12,  provided  that  governors 
and  commanders  in  chief  may  be  prosecuted  and  punished 
by  the  court  of  Bang's  Bench,  or  by  a  special  commission  in 
England,  for  acts  of  oppression  or  crimes  committed  in 
colonies  and  plantations  beyond  the  seas.  And  by  the 
42  Geo.  3,  c.  85,  it  is  enacted,  that  if  any  person  whatever. 


Towhatooorta 
proceedings 
for  damages 
■re  restnctod. 


treble  coHts  to 
defendant. 


Time  not  U- 


Offioersare 
liable  to  be 
proceeded 
against  in  Bng- 
liuid  for  offence 
committed 
abroad. 


(5)  This  inelades  not  onlj  prorost 
niarshaU,  keepers  of  prisooH,  &c.,  but 
also  snperior  and  other  officers,  and 
anj  persons  minitteriaQy  concerned,  in 
the  execution  of,  or  ^ring  effect  to, 
the  sentence,  or  in  the  safe  eostody  of 
the  prisoner.  Lieut.  Allen,  of  the 
82nd  regiment,  (having  been  released 
on  a  writ  of  kai>ea9  corpus,  under  the 
circumstances  mentioned,  4  783)  ob- 
tained a  Terdict  with  20oI  damages 
in  the  Court  of  Ck>mmon  Pleas,  on  the 
10th  Julj,  1861,  for  false  imprison- 
ment, agidnst  H.R.H.  the  Duke  of 
Cambridge,  who^  it  was  admitted,  was 
answerable  for  the  act  of  the  adjutant- 
general  who  gave  the  order  for  his 
oommittaL  He  had  preriouslj  obtained 
a  Terdict  with  501,  damages  against 
the  goTemor  of  the  military  prison  at 
Weedon,  the  learned  judge  who  tried 
the  case  explaining  to  the  jury  in  his 
charge  that  "The  subordinate  officers 
of  the  great  ministen  of  government 
were  liable  to  an  action  for  their 
wrongful  acts.    There  was,  however, 


a  great  difference  in  this  from  many 
actions  of  this  kind  in  which  the 
wrongful  imprisonment  was  under  an 
arrest  for  some  crime  which  the  plain- 
tiff had  not  really  committed.  Here 
the  plaintiff  had  been  lawfully  con- 
victed and  sentenced  to  imprisonment. 
It  was  for  them  to  say  what  the 
amount  of  damages  should  be,  not 
treating  the  case  as  one  of  an  arbi- 
traiy  outrage  on  the  liberties  of  the 
subject,  and  at  the  same  time  not  re- 
garding it  quite  so  lightly  as  it  had 
been  represented  by  the  counsel  fbr 
the  defendant.*'—  Timea,  March  4» 
1861. 

(6)  Mnt.  Act  (]828),sec8. 155,  156, 
157  and  156.  The  mutiny  act  of 
1829  (sec  16),  provided  that  the  de- 
mand fbr  a  coiiy  of  the  sentence  of 
courts  martial  **  shall  be  made,  and 
any  proceedings  thereon  had,  within 
the  space  of  three  years  from  the  date 
of  approval  or  other  final  decision 
upon  the  proceedings  before  such  ge- 
neral court  martiaL** 
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§  74»-749- 


Checks  pro- 
vided acainiit 
abuse  or  power. 


Responsibility 
of  confirmii]g 
authority. 


Prooeodings 
recorded. 


Returns  of 
courts  martisl, 
which  are 


intended  "to 
afford  as  much 
general  insight 
as  its  nature 
will  admit/' 


employed  in  the  service  of  His  Majesty,  in  any  civil  or 
military  station,  office,  or  capacity  whatever,  shall  commit 
any  crime  or  offence  in  the  execution,  or  under  colour,  or  in 
the  exercise,  of  his  office,  he  may  be  tried  for  it  in  England 
in  the  court  of  King's  Bench  upon  an  indictment,  or  upon 
an  information  exhibited  by  the  attorney-general. 

748.  Undue  exercise  of  authority  by  regimental  or  other 
courts  martial,  apart  from  the  corrective  power  of  the  com- 
mon law  courts,  may,  at  any  time,  be  made  the  subject  of 
enquiry  by  superior  military  authority.  Not  only  does  a 
great  degree  of  responsibility  attach  to  the  officer  who  con- 
firms the  sentence,  but  with  a  view  to  the  prevention  of 
abuse  or  irregularity,  the  whole  proceedings  of  regimental 
and  detachment  courts  martial  are  required  to  be  recorded 
in  the  books  of  each  regiment,  signed  by  the  president,  and 
countersigned  as  approved  by  the  commanding  officer,  and 
the  original  proceedings  of  every  general  and  district  or 
garrison  court  martial  are  transmitted  to  the  judge  advocate 
general. 

749.  A  monthly  return  of  courts  martial,  made  up  to  the 
first  of  each  month,  and  containing  the  names  of  all  men 
who  have  been  tried  by  courts  martial  during  the  preceding 
month,  is  transmitted  to  the  general  officer  under  whose 
orders  the  corps  is  serving,  and,  through  him,  to  the 
adjutant-general  of  the  forces,  showing,  according  to  pre- 
scribed form,  the  length  of  service  of  the  offender ;  whether 
tried  before,  and  if  so,  when,  where,  how,  the  nature  of  the 
offence,  and  what  sentence;  the  crime,  date  and  place  of 
commission ;  the  description  of  court  martial  by  which  tried, 
whether  general,  district,  or  regimental ;  the  date  and  place 
of  trial ;  the  original,  and  (if  revised)  the  revised,  finding 
and  sentence ;  by  whom  and  when  confirmed ;  punishment 
inflicted ;  punishment  remitted ;  and  the  name  of  officer  in 
command  of  the  regiment:  a  column  is  also  left  in  the 
return  for  remarks,  in  which  the  permission  of  the  superior 
authority  to  try  grave  offences  by  an  inferior  court  is  to  be 
noticed,  any  special  directions  or  any  remarks  made  by  the 
confirming  authority,  are  to  be  inserted,  and  in  which  the 
general  officer  is  directed  ^  to  notice  any  irregularities  which 


(7)  Circular  to  General  Officers,  4th  May,  1831. 
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may  have  occurred,  and  to  state  what  steps  he  has  taken  and »« to  be 

thereon,  and  also  to  explain  any  special  case  in  which  he  ^[LedUtke 

may  have  thought  it  right  to  sanction  a  departure  from  the  are  aftenru^ 

established  regulations.     These   returns  are   then   rigidly  iSidquarten. 
gone   through   at  the   Horse    Guards,  and   informality  or 
irregularity  is  brought  to  the  notice  of  the  parties  concerned, 
or  otherwise  redressed,  as  the  justice   of   the  case  may 
require. 

750.  The  regulations  also  point  out,  that  it  is  the  duty  of  Spedai  oa«»  of 

.t  11  «•  J.  X      X  -^  ^    ^^l        oourta  martial 

the  general  or  other  officer  commanding,  to  transmit  to  the  on  bourd  ihip. 
adjutant-general,  together  with  his  report  of  the  state  of  any 
troops  disembarking  in  any  station,  a  return  of  courts  martial 
which  may  have  been  held  during  the  voyage.* 

75 1-9.  At  each  half-yearly  inspection  general  officers  are  GonHdenttai 
required  to  report  in  the  established  form  of  confidential  generals  fn- 
reports,  under  the  head  of  courts  martial :  whether  any 
irregularity  has  occurred  in  the  proceedings  of  courts 
martial,  or  in  the  execution  of  the  sentences  awarded  by 
them :  whether  the  sentences  appear  to  have  been  pro- 
portionate to  the  crimes;  and  —  whether  the  necessity  of 
frequent  punishment  has  been  superseded  by  wise  measures 
for  the  prevention  of  crime,  and  by  the  zeal  and  assiduity  of 
the  officers  in  their  different  stations  to  carry  them  into 
effect,  and  to  maintain  the  discipline  of  the  regiment  by  kind 
and  considerate  treatment  of  the  soldiers. 

(8)  Qoeen*8  Reg.  p.  333. 
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760.  Some  remarks  have  already  been  offered  as  to  the 
mode  of  carrying  into  execution  the  sentence,  when  treating 
of  the  award  of  courts  martial,  in  addition  it  may  be  ob- 
served, that  as  one  great  end  of  punishment  is  the  prevention 
of  crime  by  example  —  ut  ad  omnes  metus,  ad  paucos  pasna 
perveniat, —  capital  and  corporal  punishments  are  rendered, 
in  this  respect,  as  extensively  useful  as  possible,  by  the 
publicity  which  attends  the  execution.  They  are  carried 
into  effect  in  the  presence  of  the  division,  brigade,  garrison, 
or  regiment,  or  of  the  guards  and  picquets  of  the  several 
regiments  in  camp  or  garrison,  as  the  nature  of  the  court 
martial  and  of  the  charge,  and  as  the  convenience  of  the 
service  may  dictate.^ 

761.  In  cases  of  capital  punishment  by  shooting,  great 
ceremony  is  ordinarily  observed ;  an  execution  party,  con- 
sisting of  ten  or  twelve  men,  commanded  by  a  serjeant,  is 
usually  ordered  from  the  prisoner's  regiment,  and  placed 
under  the  orders  of  the  provost  marshal.'  The  troops  to 
witness  the  execution  being  formed  on  three  sides  of  a  square, 
the  prisoner,  escorted  by  a  detachment,  is  brought  on  the 
ground.  The  provost  marshal  heads  the  procession,  followed 
by  the  band  of  the  prisoner's  regiment,  drmns  muffled, 
playing  the  dead  march  in  Saul ;  the  execution  party  comes 
next ;  then  four  men,  bearing  on  their  shoulders  the  prisoner's 
coffin ;  and,  usually  attended  by  a  chaplain,  he  then  follows ;  the 
escort  last  brings  up  the  rear.  The  procession  passes  down 
the  front  of  the  three  faces  of  the  square,  facing  inwards ; 


(1 )  Mitigated  sentences  of  corporal 
panishment  are  an  obyions  exception. 
See  hereafter,  §  769. 

(2)  Warrants  to  general  officers, 
enabling  them  to  cany  the  sentence 


into  execution,  also  anthorize  them  "  to 
appoint  a  proTOst  marshal,  to  nse  and 
exercise  that  office  as  it  is  usnallj 
practised  in  the  law  martial  **— §  1255, 
1263. 
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brigades  or  re^ments  being  in  line,  or  in  contiguous  columns,  ^y  ■hootins: 
as  their  numbers  and  the  nature  of  the  ground  may  dictate. 
On  the  arriyal  of  the  procession  on  the  flank  of  each  regi- 
ment, the  band  of  that  regiment  plays  the  dead  march  in 
Saul,  and  continues  till  the  procession  has  cleared  its  front. 
On  arriving  at  the  open  face  the  music  ceases ;  the  prisoner 
is  placed  on  the  fatal  spot  marked^by  his  coffin :  the  charge, 
finding,  and  sentence  of  the  court,  and  the  warrant  or  order 
for  execution  are  read  aloud ;  the  chaplain,  having  engaged 
in  prayer  with  the  condemned,  retires ;  the  execution  party 
forms  at  six  or  eight  paces  from  the  prisoner,  and  receives 
the  word  from  the  provost  marshal.  K  its  fire  should  not 
prove  instantaneously  effectual,  it  is  said  to  be  the  duty  of 
the  provost  marshal  to  complete  the  sentence  of  the  court 
with  his  pistol.  Sometimes  the  fire  of  a  file  or  two  is  reserved, 
to  be  prepared  for  this  painful  occurrence.  After  the  execu- 
tion the  troops  usually  move  past  the  body  in  slow  time. 
Death,  by  hanging,  is  executed  with  less  ceremony;  the  caiiitai 
troops  witnessing  the  execution  being  formed  in  square  on  1^  hMiSn$. 
the  gallows  as  a  centre ;  the  charge,  sentence,  and  warrant 
are  read,  and  an  executioner,  under  the  direction  of  the  pro- 
vost marshal,  performs  his  office. 

762.  "  The  usual  manner "  of  inflicting  corporal  punish-  ^TU?^^* 
ment,*  is  as  follows:  the  brigade,  garrison,  regiment,  or  uifliotioaori 
detachment,  being  under  arms,  is  formed  in  some  retired  spot, 
often  in  the  ditch  of  an  outwork  of  a  fortified  place  or  fort, 
to  receive  the  prisoner,  who  is  brought  by  an  escort  to  the 
centre ;  the  commanding  officer,  or  the  brigade  major,  the 
town  major,  or  adjutant,  as  the  case  may  be,  proceeds  to  read 
aloud  the  charge,  sometimes  the  proceedings,  but  invariably 
the  sentence  of  the  court  and  the  approval ;  the  prisoner  being 
uncovered,  and  advanced  a  pace  or  two  in  front  of  the  escort. 
The  culprit  is  then  directed  to  strip  to  the  waist,  and 

(3)  **  Corporal  panishment"  Is  now  still  to  be  ohutned  io  the  articles  of 
used  in  the  mntinj  act  and  articles  of  war  of  the  first  few  years  of  the  pre- 
war excbuivdjf  of  the  pnnishment  of  sentceBtarr: — ^^  the  penal^  if  a  soldier 
flogging.  In  the  easier  mntinj  acts  sell  or  spoil  his  arms,  &&,  under  the 
and  articles  of  war  it  was  properly  8rd  Art.,  xii  Sec^  being  to  **  undergo 
nsed  as  indnding  the  punishments,  weekly  stoppages  of  his  pay,  and 
(among  which  was  imprisonment,)  to  besides  suffer  imprisonment  or  other 
which  an  offender  was  subjected  in  his  corporal  punishment**  at  the  discre* 
person,  as  distinguished  from  his  purse,  tion  of  the  court  martial. 
A  trace  of  the  now  obsolete  usage  was 
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under  ordinary  circumstances^  is  tied  to  a  machine  termed  a 
triangle,  which  consists  of  three  legs  or  poles,  connected  by 
a  bolt  at  top,  and  separated  about  four  feet  at  bottom ;  to 
two  of  its  legs  a  bar  is  affixed,  at  a  convenient  distance,  that 
the  prisoner's  chest  may  rest  against  it,  his  ancles  being  tied 
to  the  legs ;  halberds  were  sometimes  rigged  out  for  the  pur- 
pose ;  whence  has  originated  the  common  saying,  "  bringing 
a  man  to  halberds,"  as  synonymous  with  bringing  him  to 
corporal  punishment ;  at  other  times  the  prisoner  is  lashed 
to  a  gun-wheel,  and  receives  on  his  bare  shoulders  twenty- 
five  lashes,  from  the  drummers  of  infantry,  or  the  trumpeters 
and  shoeing  smiths  of  cavalry,  in  succession,  till  the  punish- 
ment is  completed,  or  interrupted  by  order  of  the  commanding 
officer;  the  drum  or  trumpet  major  counts  each  lash,  or 
rather  directs  it,  the  lash  not  being  infficted  till  it  is  numbered ; 
between  each,  a  pause  equal  to  three  paces  in  slow  time 
takes  place,  which  is  marked  by  the  time  taken  to  circle  the 
cat  round  the  head,  or  formerly,  in  some  cases,  by  taps  of  the 
drum.  A  commanding  officer  is  not  justified  in  prolonging 
the  infliction  beyond  the  usual  time ;  and  charges  have  been 
grounded  upon  the  non-observance  of  such  caution.^  No 
punishment  is  to  be  inflicted  but  in  the  presence  of  the 
surgeon  or  of  the  assistant  surgeon  in  case  of  any  other  in- 
dispensable duty  preventing  the  attendance  of  the  surgeon.' 
Should  any  symptoms  arise  which  indicate  the  propriety  of 
suspending  the  inffiction,  it  is  the  duty  of  the  medical  officer 
to  report  to  the  senior  officer  on  the  parade,  who  directs  ac- 
cordingly. The  cat-o'-nine-tails  consists  of  a  drum  stick,  or 
handle  of  wood  of  similar  length,  having  fixed  to  it  nine 
ends  of  common  whipcord ;  a  larger  description  of  cord,  or 
the  substitution  of  a  rope,^  could  not  be  justified ;  each  end 
is  about  sixteen  inches  long,  and  knotted  with  three  knots, 
one  being  near  the  end :  the  drum-major  sees  that  the  ends 
are  not  entangled  during  the  inffiction,  so  as  to  produce  a 
more  serious  blow  than  was  intended,  but  that  they  are  dis- 
engaged from  time  to  time,  and,  if  necessary,  washed  in  water. 
A  previous  preparation  of  cats,  by  steeping  them  in  brine 
and  washing  them  in  salt  and  water  during  the  punishment. 


(4)  G.  O.  No.  450. 

(5)  Qaeen*s  Beg.  p.  227. 


[6]. 


(6)  See  case  of  Governor  Wall,  §  1109 
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has  been  made  the  subject  of  a  charge  against  a  commanding  Corponi 
officer;  and  although  the  officer  referred  to  (Lieutenant-  ^^* 
Colonel  Bayly,  of  98th  re^ment)  was  acquitted  "of  all 
knowledge  of,  or  participation  in,  the  cruel  and  unprecedented 
practices  of  steeping  the  cats  in  brine,  and  of  washing  them 
with  salt  and  water,  during  the  infliction  of  the  punishments ;" 
yet  His  Majesty,  ever  alive  to  the  reputation  of  the  army, 
and  desirous  of  tempering  with  mercy  the  unavoidable 
severity  of  military  punishment,  was  pleased  to  command 
that  *'  the  admonition  "  ^  to  which  he  had  "been  sentenced  by 
the  court,  should  be  communicated  to  that  officer,  accompa- 
nied by  the  expression  of  His  Majesty's  regret  and  displeasure, 
that  punishments  deemed  necessary  in  their  nature  to  the 
maintenance  of  discipline,  and  legally  authorized,  should 
have  been  inflicted  in  any  corps  in  so  cruel  and  unprecedented 
a  manner  as  the  evidence  on  the  face  of  the  proceedings 
clearly  establishes  to  have  been  the  case  in  this  instance,  and 
that  so  unquestionable  a  proof  should  have  been  aflbrded  of 
neglect  of  duty  on  the  part  of  an  officer  in  command  of  any 
regiment  or  detachment  of  His  Majesty's  troops,  as  is  too 
clearly  chargeable  upon  Lieutenant-Colonel  Bayly,  and  as  is 
justly  so  held  by  the  court,  when  an  occurrence  so  prejudicial 
to  military  discipline,  and  tending  so  manifestly  to  bring  the 
army  into  disrepute,  could  have  been  preconcerted  without 
his  knowledge,  and  afterwards  take  place  without  his  notice, 
in  the  depot  under  his  immediate  conunand." 

763.  The  commanding  officer  is  in  all  cases  responsible  infliction  or 
that  the  punishment  is  infficted  according  to  the  custom  of  **"  "^* 
the  service.  His  late  Majesty  declared,  upon  the  occasion  of 
the  irregularity  above  referred  to,  "  that  whatever  may  be 
the  opinion  or  sentence  of  a  general  court  martial.  His  Majesty 
will  continue  to  require  that  officers  will  be  held  responsible 
for  what  passes  in  re^ments  under  their  command."  The 
order  making  known  His  Majesty's  sentiments  on  the  subject, 
also  contains  the  following  passage :  "  It  matters  not  whether 
such  irregularities  proceed  from  design,  inattention,  or  igno- 
rance, on  the  part  of  the  commanding  officer.  Whatever 
may  be  the  cause,  it  is  equally  clear,  that  the  officer  who  may 
either  authorize  or  allow  such  acts,  or  during  whose  command 

C)  G.O.  No.  511. 
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S  764-767. 


Corporal 
punishment. 


infliction  of.  by 
light  and  left- 
handed 
dnimmen. 


Second 
inflictiona  of 
corporal 
punishment. 


Military 
punishment 
not  to  be 
inflicted  on 
Sundays, 


except  in  cases 
of  evident 
necessity. 


such  acts  may  take  place,  is  in  no  way  fit  to  be  entrusted 
with  the  charge  of  a  body  of  troops ;  and  it  is,  therefore,  the 
imperative  duty  of  the  general  commanding  in  chief,  when- 
ever such  a  case  is  brought  forward,  to  make  a  special  report 
of  it  for  the  serious  consideration  of  His  Majesty."* 

764.  Although  many  years  since  right  and  left-handed 
drummers  were  sometimes  employed  indifferently,  yet  it  is 
obvious  that  this  must  have  occasioned  a  vast  increase  in 
the  degree  of  pain  beyond  that  produced  by  punishing  with 
right-handed  drummers  alone.  It  would  therefore  not  be 
acting  up  to  the  letter  of  a  sentence,  which  prescribes 
corporal  punishment  in  the  usual  manner ,  to  adopt  a  mode  of 
infliction  which  greatly  enhances  the  suffering,  and  which 
was  at  no  time  uniformly  and  invariably  practised.^ 

765.  The  practice  of  completing  an  awarded  corporal 
punishment  at  a  time  subsequent  to  the  first  infliction,  if  the 
culprit  was  unequal  to  bear  the  whole  at  once,  in  the  judg- 
ment of  the  medical  officer  in  attendance,  had  been  for  many 
years  discontinued,  but  was  first  forbidden  by  the  regulations 
in  1837.^ 

766.  The  attention  of  the  general  commanding  in  chief 
having  been  called  to  the  punishment  of  a  soldier  of  the  11  th 
Hussars  on  a  Sunday,  his  lordship  remarked  that  it  was  well 
known  that  it  is  not  the  practice  of  this  country  to  carry  the 
penal  sentences  of  the  law  into  execution  on  that  day, 
neither  was  it  the  practice  of  the  army  whether  employed 
abroad  or  at  home  ;  and  Lord  Hill  desired  it  to  be  clearly 
understood  that  the  sentences  of  military  courts  are  not  to 
be  carried  into  execution  on  Sundays,  excepting  in  cases  of 
evident  necessity,  the  nature  of  which  it  could  not  be 
requisite  for  him  to  define.* 

767.  The  sentence  of  corporal  punishment,  upon  a 
prisoner,  under  such  sentence  for  any   offence,  who  may 


(8)  G.  O.  No.  511. 

(9)  These  observations,  and  those 
which  were  offered  in  former  editions 
as  to  flogging  on  the  breech,  are 
happily  obsolete,  and  may  by  some  be 
deemed  trifling;  bat  the  subject  of 
them  was  one  of  great  consequence  to 
those  soldiers  who  were  exposed  to 
corporal  punishment,  and  the  author 
felt  very  strongly  that  they  were  also 
connected  with  the  best  interests  of 


the  service,  if  he  judged  rightly  of  the 
feeling  of  the  soldiers,  (which  no  one 
who  knows  soldiers,  can  doubt)  on 
witnessing  the  modes  of  punishment 
upon  which  he  animadverted,  and 
which,  though  at  one  time  justified,  or 
rather  palliated,  by  custom,  were  never 
frequent. 

(1)  Queen's  Reg.  p.  228. 

(2)  G.O.  No.  653,22nd  April,  1841, 
Queen's  Reg.  p.  228. 
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effect  his  escape  before  it  has  been  carried  into  effect,  is  to  corporal 
be  inflicted  upon  his  apprehension,  and  before  putting  him  ^^^ 
on  his  trial  for  breaking  from  confinement,  desertion,  or 
other   subsequent  offence,   as    the  case   may  be,  it  being 
apparent  that  the  non-infliction    of   corporal  punishment.  Prisoner 

,  t.  -11  1  under  sen- 

under  such  curcumstances,  mifirht  have  a  tendency  to  en-  tenceof.and 

OSCftDlIlfT  BUl^ 

courage  attempts  to  escape  by  offenders  under  such  sentence.^  ject  to  on 

768.  The  strictest  attention  is  enjoined  to  the  precaution-  ^   ,. 

,  ,  .         „  .        ,  Cautiona 

ary  measures  to  be  taken  m  all  cases  to  ascertain  the  state  before  carrying 
o£  the  prisoner's  health  before  any  infliction  of  corporal 
punishment,  the  superior  or  commanding  oflScer  being  ordered 
to  require  the  medical  officers  to  make  the  most  minute 
inspection  of  every  soldier  under  sentence  of  corporal 
punishment,  whether  it  be  awarded  by  general,  district  or 
garrison,  regimental  or  detachment  court  martial,  before 
he  gives  orders  that  the  sentence  be  carried  into  execu- 
tion.* 

769.  The  power  of  the  confirming  authority  to  commute  or  Mitigated 
mitigate  corporal  punishment  to  imprisonment  has  been  before  ^^^^^  <*'* 
noticed  (§  734).   When  prisoners  are  to  undergo  a  mitigated 
sentence  of    corporal   punishment  within   the   prison,   the 
commitment  must  contain  a  special  order  for  such  punish-  oommitment 
ment  with  a  certified  extract  of  the  sentence  of  the  court.*  SSer  S?!**^ 
Corporal   punishment  in  a  military  prison  is  administered  inflicted  in 
according  to  the  usual  practice  of  the  service."     The  inflic-  wiJ^  ^ 
tion  of  such  mitigated  punishment,  in  no  case  exceeding 
twenty-five   lashes,   must   be   attended    by   a   visitor,   the 
governor,  and  medical  oflScer  (whose  instructions  thereon, 

for  preventing  •  injury  to  health,  are  to  be  obeyed^),  but 
warders  and  prisoners  are  not  required  to  be  present,  unless 
deemed  specially  expedient.^ 

770.  The  mutiny  act  points  out  the  course  to  be  adopted  Execution  of 
when  it  is  intended  that  any  sentence  of  penal  servitude  shall  ^2u2r^itude, 
be  carried  into  execution  for  the  term  of  the  sentence  or  for 

any  shorter  term ;  or  when,  by  Her  Majesty's  gracious  order, 
or  in  any  place  out  of  the  United  Elingdom  or  the  British 

(3)  An  answer  to  this  effect  was  (5)  Rales  and  Kegrulations  for  Mili- 
given  on  a  reference  to  the  highest  tary  Prisons,  War  Office,  12th  April, 
authority  in  the  year  1844.  1851 ;  Rule  149. 

(4)  Circular.    Horse  Guards,  10th  (6)  lb.  Rule  13. 
August,  1846.  (7)  lb.  Rule  15. 
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§  770. 


In  the  United 
Kingdom. 


In  India  and 
the  ooloniei ; 


Penal  Bcrvitude.  Isles,  by  the  order  of  the  officer  commanding  in  chief  the 
forces  there  serying,  a  sentence  of  death  has  been  com- 
muted (§  729)  to  penal  servitude.  In  the  United  Kingdom 
a  notification  *  is  made  in  wviting  by  the  officer  commanding 
in  chief,  or  in  his  temporary  absence  by  the  adjutant-general, 
or  when  there  shall  not  be  any  commander-in-chief,  then  '^  by 
the  secretary  at  war  or  his  deputy,**  to  any  judge  of  the 
Queen's  Bench,  Common  Pleas,  or  Exchequer  in  England 
or  Ireland,  who  is  thereupon  enjoined  to  make  an  order  for 
the  penal  servitude  of  the  offender  in  conformity  with  such 
notification,  as  such  judge  is  authorized  to  do  by  any  Act 
in  force  touching  the  penal  servitude  of  other  offenders.  In 
India  ®  and  other  parts  of  Her  Majesty's  foreign  dominions 
a  similar  notification  is  made  by  the  officer  commanding  Her 
Majesty's  forces  at  the  presidency  or  station  where  the 
offender  may  come  or  be,  or  in  his  absence  by  the  adjutant- 
general  for  the  time  being,  to  some  judge  of  one  of  the 
supreme  courts  of  judicature  in  the  East  Indies,  or  the  chief 
justice,  or  some  other  judge,  as  the  case  may  be,  in  any  part 
of  Her  Majesty's  foreign  dominions,  who  makes  order  for 
the  penal  servitude  or  intermediate  custody  of  the  offender, 
which  order  being  duly  notified  to  the  governor  of  the  presi- 
dency or  colony,  he  is  required  to  cause  such  offender  to  be 
removed  or  sent  to  some  other  colony  or  place,^  or  to  undergo 
his  sentence  within  the  presidency  or  colony  where  the  offender 
was  so  sentenced,  or  where  he  may  come  or  be  in  obedience  to 
the  directions  for  the  removal  and  treatment  of  convicts  from 
time  to  time  transmitted  from  Her  Majesty  through  a  secretary 
of  state.  In  the  Ionian  Islands  and  elsewhere  out  of  Her 
Majesty's  dominions,'  the  officer  commanding  is  empowered 


(8)  Mat  Act,  sec.  18.  By  an 
Addition  made  to  this  section  in  the 
present  year,  it  is  provided  an  order 
made  by  a  mdge  in  Ireland  that  the 
offender  shall  be  kept  in  penal  servi- 
tude in  England  shall  be  in  all 
respects  as  effectnal  in  England  as 
though  such  offender  had  l^n  con- 
victed in  England,  and  the  order  had 
been  made  by  any  judge  of  the 
Queen's  Bench,  Common  Pleas,  or 
Exchequer  in  England. 

(9)  Mut.  Act,  sec  19. 

(1)  **Much  inconvenience  and  delay 


having  been  caused  by  military  con- 
victs arriving  flrom  abroad  unaccom- 
panied by  the  required  legal  order  for 
their  commitment,  His  Boval  Highness 
the  general  coromandmg  in  chief 
desires  that,  whenever  soldiers  are  sent 
home  for  the  purpose  of  undergoing 
penal  servitude,  officers  commanding 
will  be  very  particular  in  ascertaining 
that  the  judge's  order  of  committal  is 
given  to  the  officer  in  charge  of  such 
prisoners.**— Cfrcifem.  HoraeQuardMy 
12th  June,  1861. 
(2)  Mat.  Act,  sec.  19. 


of  term. 
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to  make  an  order  in  writing  far  the  penal  servitude  or  interme-  Out  of  the 
diate  custody  of  an  offender^  who  is  liable  hy  virtue  of  such  SomT '**"^' 
order  to  be  imprisoned  and  kept  to  hard  labour  and  otherwise 
dealt  with  under  the  sentence  of  the  court  in  the  same  manner 
as  if  he  had  been  sentenced  to  be  imprisoned  with  hard  labour 
during  the  term  of  his  penal  servitude  by  the  judgment  of  a 
court  of  competent  jurisdiction  in  the  place  where  he  may  be 
ordered  to  be  kept  in  such  intermediate  custody,  or  in  the 
place  to  which  he  may  be  removed  for  the  purpose  of  under- 
going his  sentence  of  penal  servitude. 

771.  The  term  of  penal  servitude  conunences  on  the  day  Commenoement 
when  the  original  sentence  and  proceedings  are  signed  by  "  *^ 
the  president,  except  in  those  cases  where  the  court  (§  667) 
awards  penal  servitude  to  commence  at  the  expiration  of  a 
previous  sentence  of  penal  servitude  or  imprisonment.    The 
convict  continues  in  military  custody  until  the  order  (§  770) 

is  received. 

772.  OflScers  cease  to  belong  to  the  service  upon  the  con-  offloerethepe- 
firmation  of  a  sentence  of  penal  servitude.'     Soldiers  are  no  SSongtoliw 
longer  to  be  discharged  on  being  handed  over  to  the  civil  Ewucware 
power,  as  formerly.     His  Royal  Highness,  the  general  com-  JjJSjj^**®^* 
manding  in  chief,  with  the  concurrence  of  the  secretary  for 

war,  has  desired,  by  a  circular,'  which  was  ordered  to  be  read 
at  the  head  of  every  corps,  that  **  soldiers,  who  may  be  con- 
victed by  courts  martial,  or  by  the  civil  power,  and  sen-  whether  under 
tenced  to  penal  servitude,  shall  not,  as  a  consequence  of  such  Syi^powSr 
sentence,  be  discharged  from  the  service.     Such  offenders  SirtiS*"^ 
will  be  sent  to  a  prison  to  be  specially  appointed  for  them,"* 

773.  The  same  circular  directs  that  an  immediate  report  widtheeeaeu- 
of  sentences  of  penal  servitude  upon  soldiers  should  be  made  SSSy^rSwted 
to  the  adjutant-general,  for  the  information  of  the  general  JJ^SiJI**^"**"*" 
commanding  in  chief. 

774.  Courts   martial  have  not  noticed  the  place  of  im-  i^esaovKsn 
prisonment  in   their  sentence,  sinoe  the  year  1844.     The 

place  of  imprisonment  under  the  sentences  of  any  courts 

(3)  Art.  War,  20.    A  prorision  to  chief  in  India,  being  necessarily  borne 

this  effect  was  inserted  in  the  mutiny  on  the  muster  rolls  as  an  officer,  until 

act  of  1844.    The  previous  year  had  Her  Mijesty  had  declared  she  had  no 

presented  the  painfiil  spectacle  of  an  further  occasion  for  his  serrices. 

offender,  upon  whom  the  sentence  of  (4)  Circ.  Mem.  Horse  Guards,  2l8t 

transportation  for  embezzlement  had  Feb.,  1861. 
been  confirmed  by  Uie  commander-in- 
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§  775-778, 


Imprisonment; 

Elace  of;  fixed, 
y  general 
conimanding  in 
chief,  or 
by  8U|)orior  and 
Cominaiidiug 
offici-re. 


who  select  it 
accordinK  to 
instructions 
from  superior 
authority. 


Incorrigible 
offenders  to  be 
committed 
to  common 
gaols. 


Provost  cells 
available  for 
periods  of 
imprisonment, 
not  exceeding 
forty-two  days. 


The  system  of 
barrack  cells 
and  military 
prisons 


martial,  is  appointed  by  the  general  conimanding  in  chief  or 
the  adjutant-general  or  by  the  officer  confirming  the  pro- 
ceedings, and  in  default  of  such  appointment  by  the  officer 
commanding  the  regiment  or  corps  to  which  the  offender 
belongs  or  is  attached.  The  order,  as  first  provided  in  1861, 
must  specify  the  offence  of  which  he  shall  have  been  convicted^ 
and  the  sentejice  of  the  courts  in  addition  to  the  period  of 
imprisonment  which  he  is  to  undergo,  and  the  day  and 
hour  of  the  day  on  which  he  is  to  be  released,  ajs  before 
required.* 

775.  The  officers  authorized  to  appoint  the  place  of  im- 
prisonment have  thus  the  power  in  all  cases,  which  they  did 
not  previously  possess,  of  selecting  the  place,  whether  a  civil 
gaol  or  a  military  prison,  in  which  the  offender  is  to  be  con- 
fined. General  and  other  officers  are  to  be  guided  in  the 
selection  of  the  prison  by  such  instructions  as  they  may,  from 
time  to  time,  receive  from  superior  authority.* 

776.  All  soldiers,  who,  in  addition  to  an  award  of  imprison- 
ment, may  have  been  recommended  by  courts  martial  for 
discharge  with  ignominy,  or  whose  discharges  may  have 
been  sanctioned  on  the  grounds  of  continued  and  incor- 
rigible misconduct,  are  to  be  committed,  when  practicable,  to 
civil  prisons.^ 

777.  At  those  stations  where  garrison  or  barrack  cells,  of 
approved  construction,  have  been  erected,  and  duly  certified 
as  fit  for  the  confinement  of  prisoners,  they  are  available  for 
carrying  into  effect  sentences  of  imprisonment  for  forty-two 
days,  being  the  most  extended  period,  for  which  imprisonment 
can  be  awarded  by  a  regimental  court  martial.^ 

778.  In  other  cases,  prisoners  are  to  be  committed  to  the 
prison  of  the  military  district  to  which  they  belong.  Ten  mili- 
tary prisons  in  the  United  Kingdom  (which  complete  the  sys- 
tem at  home)  and  eight  abroad,  making  a  total  of  eighteen 
prisons,'  capable  of  accommodating  about  1800  prisoners. 


(5)  Mat  Act,  Bee.  30. 

(6)  Circular.  War  Office,  18th 
April,  1844. 

(7)  Circ  Mem.  Home  Guards, 
16th  January,  1S47.  Rules  for  Mili- 
tary Prisons.  Rule  146.  Further 
enforced  by  circular,  dated  1 8th  June, 
1862.     See  §  778  [1]. 

(8)  Rules  and  Regulations  for  Gar- 


rison or  Barrack  Cells.    Queen's  R^. 
pp.  229-239. 

(9)  Via.  i^Enolaud:  Chatham, 
Gosport,  Weedon,  DeTonport,  Alder- 
shot.  SooTLAND :  Greenlaw,  near 
Edinburgh,  Ireland:  Dublin,  Cork, 
Limerick,  Athlone.  Abroad:  Gib- 
raltar, Montreal,  Quebec,  Halifax  N.S., 
Bermuda,  Vido,  St.  Elmo  {Malta)^  and 
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are  now  in  operation  under  authority  of  the  secretary  for 
war,  and,  together  with  the  system  of  provost  cells,  have 
caused  a  very  great  and  most  beneficial  decrease  of  the 
number  of  cases,  where  it  is  necessary  to  have  recourse  to  prevents  the 
common  mols,  which,  as  observed  by  Lord  Hill^  in  1830,  is  of  having 

o  '  ■'  •'  '         recourse  to 

an  expedient  which  all  officers  concur  in  considering  ob-  cwu  gaols. 
jectionable,   "and   which   it    would   be   very   desirable   to 
reserve,  if  practicable,  for  crimes  of  a  disgraceful  nature." 

77Q.  Forms  of  commitment,  accordinff  as  the  prisoner  may  in  the  esu- 

t  .1.  til.  •  •  Wished  form  of 

be  sent  to  a  military  or  other  public  prison  or  to  garrison  or  commitment. 
barrack  cells,  are  established  by  authority,  and  commanding 
officers  are  enjoined  on  no  account  to  use  any  other  form.* 

780.  In  calculating  the  period  of  imprisonment,  the  day  periods  of 

on  which  the  sentence  commences,  and  that  on  which  the  iSwaScuiatl^. 

prisoner  is  to  be  released,  are  both  to  be  counted,  and  it  may 

also  be  mentioned  that  where  days  are  not  specified  in  this 

and  all  other  cases,  the  regulations  explain  that,  unlike  the  The  reguutions 

legal  usage,  unless  calendar  months  are  expressly  specified,  "months "of 

lunar  months  of  twenty-<eight  days  each  are  to  be  under-  dayik 

stood.' 

781.  Escorts  with  prisoners  committed  to  military  prisons  Admission 
should  be  sent  so  as  to  arrive  at  the  prison  before  six  p.m.,  tomiutary 
and  prisoners  should  not  be  sent  so  as  to  arrive  on  Sundays,  ^"■®'"* 
when  it  can  be  avoided.* 

782.  Every  prisoner  is  to  be  released  from  a  military  and  release 
prison  at  seven  a.m.  of  the  day  on  which  his  sentence  ex- 
pires, except  when  that  happens  on  a  Sunday,  Christmas-day, 

or  Good  Friday,  in  which  case  he  may  be  released  at  four 
P.M.  of  the  previous  day,  or  at  such  earlier  hour  (if  the  corps 
be  at  a  distance)  as  will  enable  the  non-commissioned  officer 
sent  to  take  charge  of  him,  to  return  to  his  corps  or  detach* 
ment  the  same  evening.* 

783.  The  mutiny  act  had  for  a  series  of  years  provided  Removal  of  pH- 
for  the  removal  in  military  custody  of  prisoners  undercroins:  mUitaiy  oos- 

j  X  c       \^      \^-  ^  ^1-         J         tody,  and  change 

imprisonment  under  sentence  ot  court  martial,  upon  the  order,  of  place  of 

imprisonment, 

Maoritins.    A  portion  of  the  peni-  not  afford  disposable  accommodation." 

tentiary  at  Kingston,  Canada  West,  — Qneen's  Beg.  p,  225. 

has  been  set  apart  for  the  exclasive  (2)  Queen's  Reg.  p.  226.     Prison 

confinement  of  military  offenders.  Bale,  54. 

( 1 )  Circular,  24th  June,  1 830.   "  Pri-  (3)  Queen's  Beg.  p.  226.    See  note^ 

Boners  of  hardened  character  are  to  be  §  685. 

committed  to  the  nearest  county  gaol,  (4)  Prison  Bale,  147. 

when  the  district  military  prison  does  (5)  Prison  Bule,  179. 
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§  784. 


Removal  of 
prisoner!. 


tnm  civil 
priwDtuin  the 
United 
Kingdom, 


of  either^the  officer  commanding  the  district^  or  garrison,  or  of 
the  confirming  authority,  but  attention  having  been  drawn  to 
a  failure  in  its  provisions  by  the  recent  case  of  Lieutenant 
Allen/  the  judge  advocate,  in  conjunction  with  the  war 
department,  introduced  an  alteration  into  the  mutiny  act  of 
1861  with  the  intention  of  providing  against  the  recurrence 
of  a  similar  state  of  things.' 

784.  This  will  serve  to  show  the  very  great  necessity  of 
adhering  to  the  very  letter  of  the  statute,*  which,  as  now 
modified,  enacts  that  in  the  case  of  a  prisoner  undergoing 


(6)  Lteat  W.  H.  C.  Allen,  of  the 
82nd  regiment,  was  tried  by  a  general 
coart  martial  at  Shahjchanpore,  on 
the  13th  February,  1859,  for  the  mur- 
der of  his  native  servant,  and,  having 
been  convicted  of  manslaughter,  was 
sentenced  to  four  years'  imprisonment 
without  hard  labour. 

General  Lord  Clyde  confirmed  the 
sentence,  and  ordered  him  to  be  im- 
prisoned in  the  fort  at  Agra;  and,  on 
the  29th  November,  1859,  gave  a 
written  order  for  his  removal  in  mili- 
tary custody  to  England,  there  to  un- 
dergo the  remainder  of  his  sentence. 
On  arrival,  he  was  successively  com- 
mitted to  Milbank,  the  military  prison 
at  Weedon,  Newgate,  and  the  Queen's 
Prison. 

After  having  been  imprisoned  in 
this  last  prison  for  four  months,  he 
applied  to  the  Court  of  Queen's  Bench 
sitting  in  banco,  for  a  writ  of  habeas 
corpus,  upon  the  ground  that  he  was 
detained  in  illegid  custody,  and  that 
the  authorities  bad  acted  under  the 
impression  that  they  had  power  to 
deal  with  bis  case  under  the  sections 
of  the  mutiny  act  which  applied  to 
penal  servitude. 

Lord  Chief  Justice  Cockburn,  on 
the  24th  Nov.,  1860,  pronounced  the 
final  decision  of  the  court  in  favour  of 
the  application,  observing  that  **It 
was  not  necessary  to  determine  whe- 
ther the  41st  section  of  the  mutiny 
act  gave  power  to  remove  the  prisoner; 
for,  even  if  it  did,  the  provisions  of 
the  act  had  not  been  complied  with, 
and  no  legal  warrant  could  be  pro- 
duced by  virtue  of  which  the  keeper 
of  the  Queen's  Prison  could  detain 
Lieutenant  Allen  in  custody.  His 
lordship  referred  to  the  40th  section, 
which  gave  power  to  the  commanding 


ofiicer  of  a  regiment  in  any  part  of 
Her  Majesty's  dominions  to  make  an 
order  in  writing  upon  the  governor  of 
any  prison  to  receive  a  prisoner,  and 
to  the  41st  section,  which  gave  power 
to  the  commanding  officer  of  the  dis- 
trict to  make  an  order  in  writing  di- 
recting a  prisoner  to  be  removed  to 
some  other  prison  or  place;  and  his 
lordship  observed  that  there  was  no 
order  in  writing,  under  either  of  those 
sections,  under  which  the  keeper  of 
the  Queen's  Prison  could  detain  Lien- 
tenant  Allen.  All  that  appeared  was, 
that  Lord  Clyde,  the  commanding  offi- 
cer of  the  district,  had  directed  an 
order  to  be  issued  to  the  governor  of 
Agra  for  Lieutenant  Allen's  removal 
to  Calcutta,  to  be  sent  to  this  country 
to  undergo  the  remainder  of  his  sen- 
tence; but  it  did  not  appear  that  either 
the  officer  commanding  the  regiment 
or  Lord  Clyde  had  made  any  order 
upon  the  keeper  of  the  Queen's  Prison 
to  receive  Lieutenant  Allen.  The  de- 
ficiency was  attempted  to  be  made  up 
by  an  order  under  the  hand  of  the 
adjutant-general  representing  the  com- 
mander-in-chief, and  stating  that 
Lieutenant  Allen  had  been  convicted 
by  a  court  martial  in  India.  That, 
however,  was  not  a  legal  warrant,  and, 
under  the  circumstances,  the  court  was 
constrained,  though  unwillingly,  to 
discharge  the  prisoner." 

Subsequently  to  his  release,  Lieut. 
Allen  entered  ten  actions  against  the 
authorities  concerned  in  his  illegpal  de- 
tention, and,  as  already  mentioned 
(§  746),  obtained  damages  in  the  two 
that  were  tried. 

(7)  Mr.  Headlam,  House  of  Com- 
mons, 19th  July,  1861. 

(8)  Mnt.  Act,  sec.  31.  (Section 
41,  Mutiny  Act,  1859.) 
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imprisonment  under  the  sentence  of  a  court  martial  in  any  BemonJofpri; 
public  prison,  other  than  the  military  prisons,  in  any  part  of  prisons, 
the  United  Kingdom,  the  general  conmianding  in  chief,  or 
the  adjutant-general,  or  the  officer  who  confirmed  the  pro^ 
ceedings  of  the  court,  or  the  officer  commanding  the  district 
or  garrison  in  which  such  prisoner  may  be,  may  give,  as 
often  as  occasion  may  arise,  an  order  in  writing  directing 
that  the  prisoner  be  discharged,  or  be  delivered  over  to 
military  custody,  whether  for  the  purpose  of  being  removed 
to  some  other  prison  or  place  in  the  United  Kingdom? y  or  of 
being  brought  before  a  court  martial  either  as  a  witness  or 
for  trial; — and  in  the  case  of  a  prisoner  undergoing  im- 
prisonment or  Penal  Servitude  (§  770)  under  the  sentence 
of  a  court  martial  in  any  public  prison  other  than  a 
military  prison  in  any  part  of  Her  Majesty's  dominions 
other  than  the  United  Kingdom^  the  general  commanding  in  in  the  colonies 
chief  or  the  adjutant-general  of  Her  Majesty's  forces  in 
the  case  of  any  such  prisoner,  and  the  commander-in- 
chief  in  India  in  the  case  of  any  prisoner  so  confined  in  any  in  India; 
part  of  Her  Majesty's  Indian  dominions,  and  the  general 
conunanding  in  chief  in  any  presidency  in  India  in  the  case  of 
a  prisoner  so  therein  confined,  and  the  officer  commanding  in 
chief  or  the  officer  who  confirmed  the  proceedings  of  the  court 
at  any  foreign  station  in  the  case  of  a  prisoner  so  there  con- 
fined, may  give  an  order  for  the  removal  of  the  prisoner  to  some 
other  prison  or  place  in  any  part  of  Her  Majesty's  dominions^^ 
or  for  his  being  brought  before  a  court  martial  as  a  witness 
or  for  trial.    The  officer  *  who  gave  the  order  must  also  give 

(9)    The  words  **  in  the    United  sonment  were  remitted. 

Kingdom  "  were  inserted  in  1861,  and  ^10)  The  like  powers  as  maj  be  ez^ 

restricted  the  powers  preyionsljr  cxer-  ercised  bj  any  of  the  militaiy  aa- 

cised   bj  the  officers  empowered  to  thorities  mentioned  in  the  section  in- 

gire  an  order  for  the  removal  of  pri-  elude  the  powers  exercised  in  the  case 

soners.     Thc>-  cannot  now  give  an  of  a  prisoner  confined  in  a  public  pri- 

order  for  remoTsl  to  any  place  beyond  son  abroad,  namely,  of  removal  to 

seas,  where  the  prisoner  is  confined  in  *'  any  part  of  Her  Maje»ty*a  dominUm*^* 

a  civil  prison.  and,  consequently,  these  words  afibrd 

This  limitation  does  not  apply  to  a  legal  warrant  for  the  practice  of  re- 

the  case  of  military  prisons,  and,  as  moving  prisoners  from  military  prisons 

soldiers  who  rejoin  their  corps  are  very  for  the  purpose  of  recommittal  on  ar- 

rarely  committed  to  civil  prisons  (§  rival  abroad,  where  the  sentence  has 

778),  it  is  not  attended  with  any  of  not  expired  on  board  ship, 

the    practical    inconvenience,    which  (I)  It  will  be  observed  that  the  same 

would  arise  if  a  regiment,  ordered  for  officer,  who  gave  the  order  for  removal, 

foreign  service,  were  unable  to  take  and  not  any  of  the  military  authorities 

their  prisoners  with  them  on  embarka-  mentioned  in  the  section,  most  gird 

tion,  unless  their  sentences  of  impri-  the  order  of  conmiittal. 
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§  785-788. 


Imprifonment 

The  officer 
givinK  the 
order  of  remo- 
val mtiKt  also 
arive  an  order 
for  committaL 


Removal  from 
military  prions 


wHhout  refer- 
eace  to  place. 


The  superior 
officer  has 
the  power  of 
authorizing  the 
removal,  Ac. 
of  prisoners 
in  military 
priBOus. 


The  command- 
ing officer 
rosy  order  the 
release  of  pri- 
loner  from 
provost  cells. 


Sentences  of 
imprisonment 
are  continuous. 


Prisoner  sick 
in  hospital ; 
maybe 
recommitted 
on  recovery. 


an  order  in  writing  directing  the  governor,  provost  marslial^ 
gaoler,  or  keeper  of  such  other  prison  or  place  to  receive 
such  prisoner  into  his  custody,  and  specifying  the  offence  of 
which  he  has  been  convicted,  and  the  sentence  of  the  court, 
and  the  period  of  imprisonment  which  he  is  to  undergo,  and 
the  day  and  the  hour  on  which  he  is  to  be  released.  In  the 
case  of  a  prisoner  undergoing  imprisonment  or  penal  servi- 
tude under  the  sentence  of  a  court  martial  in  any  military 
prison  in  any  part  of  Her  Majesty's  dominions  or  in  the 
Ionian  Islands^  the  secretary  of  state  for  war,  or  any  person 
duly  authorized  by  him  in  that  behalf,  has  the  like  patoers*  in 
regard  to  the  discharge  and  delivery  over  of  such  prisoners 
to  military  custody  as  may  be  lawfully  exercised  by  any  of^ 
the  military  authorities  above  mentioned  in  respect  of  any 
prisoners  undergoing  confinement  in  any  public  prison  other 
than  a  military  prison,  in  any  part  of  Her  Majesty's 
dominions. 

785.  Whenever  the  corps,  to  which  a  prisoner  belongs,  is 
ordered  to  leave  the  district,  and  on  any  other  occasion  when 
it  may  be  deemed  expedient  to  remove  a  prisoner  confined 
in  the  military  prisons,  the  general  or  other  officer  conmiand- 
ing  the  district  or  station  has  full  authority  to  give  directions 
accordingly,' 

786.  The  commanding  ofiScer  may  order  the  release  of 
any  prisoner  from  garrison  or  barrack  cells,  should  the 
remainder  of  his  punishment  be  remitted,  or  upon  the  march 
or  embarkation  of  the  regiment,  or  in  consequence  of  sickness 
or  any  other  cause.^ 

787.  The  intermediate  periods  are  to  be  counted  as  part  of 
the  sentence,  the  mutiny  act  providing  "  that  the  time  during 
which  any  prisoner  under  sentence  of  imprisonment  by  a 
court  martial  shall  be  detained  in  military  custody  shall  be 
reckoned  as  imprisonment  under  the  sentence^  for  whatever 
purpose  such  detention  shall  take  place."  ' 

788.  It  is  scarcely  necessary  to  remark,  that  in  the  event 
of  sickness  requiring  the  removal  of  a  prisoner  to  a  military 
hospital,   he  may,   on  recovery,   (should  the  remainder  of 


(2  )  See  note  ( 1 0)  on  preceding  page. 

(3)  Letter,  Secretary  at  War,  14th 
July,  1847.   See  laat  note  but  one  (1). 

(4)  Form  of  Order  to  Provost  Ser- 


jeant—Rules and   Regulations  for 
Garrison  and  Barrack  Cells.    Appen- 
dix, No.  5. 
(5)  Mat.  Act,  sec.  SI. 
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his  punishment  not  be  remitted)  be  returned  to  imprison- 
ment.* 

789.  As  a  prisoner's   sentence   of  imprisonment  expires  Prisoner  making 
with  the  period  reckoned  from  the  date  of  the  commencement  canSoTK* 

of  the  sentence  (§  686),  should  he  effect  his  escape  from  for  an  e9uiva- 
prison,  the  course  to  be  pursued,  on  his  recapture,  is  to  pre-   ®°  ^^   ' 
fer  charges  for  that  offence,^  and  not  to  commit  him  to  prison 
for  an  equivalent  period :  he  may,  however,  be  legally  re- 
committed to  prison  under  his  sentence  if  he  be  retaken 
before  the  expiration  of  the  period  of  his  imprisonment, 

790.  The  general  rule  with  respect  to  the  remission  of  im-  rhmimiowof 
prisonment,  as  of  other  punishment,  is  that  the  confirming  Genera?*^'*"'' 
authority  has  the  power  at  any  time  of  remitting  any  portion  remiSon  of 
at  discretion.     The  Queen's  regulations  point  out  that  "  In  *»P'*«>ament. 
the  case  of  district  courts  martial,  the  commanding  ofiicer  power  in  the 
may,  if  he  should  see  reason,  recommend  a  partial  remission  wthoHtyf 

of  the  punishment  to  the  general  oflScer,  who  approved  the^ 
sentence.    In  the  case  of  regimental  courts  martial,  approved 
by  himself,  he  has  the  power  of  using  his  own  discretion."  • 
The  thirty-fourth  section  of  the  mutiny  act,  referred  to  Exception 
above,  provides  for  the  case  of  men  confined  in  other  than  Mu^shment 
the  military  prisons,  but,  it  was  explained  in  a  circular  priaoiui^in- 
memorandum,^  that  this  provision  does  not  extend  to  the  w^^iTat*^ 
buildings  set  apart  as  military  prisons,  which  are  placed  by  ^^' 
the  act  strictly  under  the  superintendence  of  the  secretary  at 
war,  and  the  visitors,  appointed  by  the  act  and  by  his  au- 
thority under  it,  and  that  no  soldier  committed  to  a  military 
prison  can  be  legally  discharged  from  custody  before  the 
expiration  of  his  sentence,  without  the  secretary  at  war's 
sanction,  or  that  of  one  of  the  general  ofiicers  to  whom  he 
may  have   deputed  his  authority ;  and  the  commander-in- 
chief  being  of  opinion  that  the  remission  of  punishment 
should,  in  all  cases,  depend  on  the  conduct  of  the  soldier  with  reference 
while  in  prison,  his  grace  was  pleased  to  direct  that  "  when  JSi^lttcdto 
commanding  officers  or  others  to   whom  the   secretary   at  jSlSSIJ 
war's  authority  has  not  been  deputed,  see  fit  to  recommend 
the  remission  of  a  portion  of  the  imprisonment  awarded  by 

(6)  When  in  hoipital,  he  is  const'         (7)  See  before,  §  363,  767. 
dered  a  prisoner,  and  forfeiu  his  paj,         (8)  Qaeen*s  Reg.  p.  S25. 
as  for  the  portion  of  time  daring  which         (9)  Circ.  Mem.,  Horse  Gnards,  20th 

he  may  be  actually  imprisoned.  May,  1847. 
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§  791-794. 


Bemiasion  of 
Imprifonment 


does  not  affect 
the  exercise  of 
mercy  l^  con- 
flrmiiw  au- 
thority before 
oommittaL 


Viiiilora  may 
rfcommeiid 
priitonere  for 
reiuissioii  of 
a  portion  of 
their  sentence. 


which  the 
superior  officer, 
if  deputed 
bv  the  secretaiy 
at  war,  mi^ 
order. 


FOBVBITUHB 
OV  BEBYICB, 


entered  in 
soldier's  record. 


Restoration  of 
service  forfeitod 
on  conviction 
of  felony  or 
desertion,  or  by 


a  regimental  or  other  court  martial,  the  recommendation  may 
be  addressed  to  the  visitors  of  the  military  prison  to  which 
the  soldier  shall  have  been  committed,  for  their  consideration 
and  approval,  previously  to  his  release  by  competent  au- 
thority." 

791.  The  circular  also  pointed  out  that  it  was  **to  be 
clearly  understood  that  this  order  has  reference  only  to  the 
remission  of  imprisonment  subsequent  to  committal,  and  that 
it  was  in  no  manner  intended  to  interfere  with  or  restrict  the 
exercise  of  mercy  by  commanding  officers  or  others  in 
remitting  or  diminishing  the  amount  of  punishment  awarded 
to  soldiers  when  confirming  the  sentence  of  courts  martial." 

792.  It  is  provided  by  the  rules  and  regulations  for  the 
military  prisons  that  "  If  it  should  at  any  time  appear  to  the 
visitors,  from  the  representation  of  the  governor  and  chapliun, 
or  their  own  observation,  that  the  conduct  or  demeanour  of 
any  prisoner  has  been  particularly  marked  by  a  soldierlike 
submission  to  the  discipline  of  the  prison,  and  attention  to 
the  duties  required  of  him,  they  are  empowered  to  make  a 
special  report  of  the  circumstances  to  the  secretary  at  war, 
or  to  the  officer  to  whom  he  may  have  delegated  authority 
to  remit  sentences,^  accompanied  by  such  recommendation  as 
to  a  remission  of  a  portion  of  the  prisoner's  sentence  by  the 
proper  authority  as  they  shall  see  fit."* 

793.  Forfeitures  of  service  by  sentence  of  court  martial, 
or  on  conviction  of  desertion,  take  effect  on  the  confirmation 
of  the  sentence,  and,  (as  also  deductions  of  service  by  im- 
prisonment or  otherwise)  are  inserted  periodically  in  the 
register  of  soldiers*  services.' 

794.  Soldiers  who  have  forfeited*  their  service,  either 
absolutely  or  in  part,  are  not  left  to  serve  on  without  the 
hope  of  regaining  the  advantages  accruing  therefrom,  the 


(1)  The  secretary  at  war,  hj  letter 
dated  the  27th  Febmarj,  1847,  gave 
fall  anthority  to  the  generals  com- 
manding districts  and  stations  in  which 
the  militaiT  prisons  are  situated,  to 
remit,  on  the  recommendation  of  the 
visitors,  anj  portion  of  the  sentence  of 
a  prisoner  confined  therein,  without 
waiting  for  his  approval,  except,  at 
home,  in  the  case  of  a  man  impri- 
soned bj  sentence  of  a  general  court 


martial. 

(2)  Rule  15.~In  the  order  to  the 
governor  for  the  release  of  any  pri- 
soner, in  consequence  of  a  remission 
of  his  sentence,  the  officer  having  au- 
thority is  requu^d  to  state  briefly  the 
circumstances  under  which  he  has 
deemed  it  expedient  to  grant  such 
order. 

(3)  Explanatory  Directions,  p.  144. 

(4)  Art.  War,  62. 
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articles  of  war  humanely  and  wisely  providing  that  any  such  sentence  of 
soldier,  if  he  shall  have  subsequently  served  and  performed  ^^ 
good,  faithful,  or  gallant  services,  may,  on  the  same  being 
didy  certified  by  the  commander-in-chief,  be  eligible  to  be 
restored  to  the  benefit  of  the  whole  or  of  any  part  of  his 
service;  —  and,  should  the  restoration  be  approved  by  the  mostbcap- 
Queen,  Her  Majesty's  order  for  the  same  will  be  signified  Queen, 
through  the  secretary  for  war. 

795.  Applications  for  the  restoration  of  advantages  as  to  Jfi^inSdiama 
additional  pay  and  pension  on  discharge,  in  the  case  of  those  ^ 'iSodoonduot 
soldiers  who  have  established  their  claim  thereto,  in  the 

terms  of  the  Queen's  regulations,  are  to  be  made  twice  in  arereoom- 

each  year,  in  a  prescribed  form,  and  are  to  be  transmitted  nch  year^  ^ 
with  the  confidential  inspection  reports  of  the  regiment  to 
which  the  men  belong.* 

796.  Soldiers  convicted  of  having  been  drunk  when  on  forvsitubb 
or  for  duty,  or  on  the  line  of  march,  or  convicted  of  habitual 
drunkenness,  and  sentenced  in  either  case  to  forfeiture  of  one  Operation  of 

i%    1     •  t     m  m     •  t    forfeiture  for 

penny  a  day  or  more  of  their  pay,  being  at  or  bemg  removed  drunkcnneaa. 
to  a  station  where  liquor  is  issued  in  kind,  or  embarked  on 
board  of  any  vessel,  where  liquor  is  provided  as  a  part  of  the 
ration,  are  deprived  of  their  liquor,  instead  of  forfeiting  one 
penny  a  day  of  their  pay,  for  so  long  a  time  as  they  shall  be 
at  such  station,  or  on  board  such  vessel,  and  their  sentence 
to  forfeiture  of  pay  shall  continue  in  force.^ 

797.  "If  a  soldier  be  sentenced  to  forfeiture  of  pay,  or  Period  of  for- 
additional  pay,  for  any  particular  period  not  specifically  in-  continuqua: 
eluded  in  the  period  of  imprisonment,  such  award  is  to  be  con-  oonfi?!eroent, 
sidered  as  an  addition  to  the  penalties  of  imprisonment,  and  to  pay  t^roriUt? 
commence  from  the  termination  of  such  imprisonment.      A  !roDris^nment 
soldier  already  under  sentence  of  forfeiture,  if  again  confined  toreok<m 
and  convicted  before  the  first  sentence  is  expired,  is  not  to  fulfilment  of 
be  allowed  to  reckon  the  period  of  such  confinement  towards  forfeiture. 
the  completion  of  the  first  sentence."^ 

798.  With  reference  to  the  letter  D,witii  which  the  court  Marking  de- 
may  order  a  deserter  to  be  marked,  the  mutiny  act  prescribes 

that  it  shall  be  two  inches  below  and  one  inch  in  rear  of  wtfli  letter  d 
the  nipple  of  the  left  breast,  not  less  than  an  inch  long,  and  tbemuti^yaot, 

(5)  Qaeen*8  Beg.  p.  173.  (7)  Explanatory  DirectioDfl,  p.  56. 

(6)  Art.  War,  82. 
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The  letter  p. 


intcnfl«i  more 
M  A  prr/t<5r:tion 
to  the  »i-rvif3e 
than  U)  punUh 
iht:  deserter. 

Care  taken  ' 

to  rcfi'liT  the 
mark  dTectuaL 


Operation  bf 
nieans  of  nee- 
cl]<di.  performed 
in  htmpiial, 
undf-r  Miijerln- 
ieriflencf  of 
mt^iicaX  oHUmt  ; 
whfm  prar;ticaF 
blc  in  militaiy 
prboM. 


EXECUTION  OP   SEXTEKCE. 


i  799-801. 


Marking  with 
the  letters  B.  C. 


Prooessof 
difk'lianrinc  a 
soldier  with 
ignominy. 


marked  upon  the  skin  with  some  ink  or  gunpowder,  or 
other  preparation,  so  as  to  be  clearly  seen,  and  not  liable 
to  be  obliterated.' 

799.  The  primary  design  of  this  provision  being  not  so 
much  to  punish  the  deserter,  as  to  protect  the  service  against 
his  enlisting  into  some  other  corps,  much  importance  is  at- 
tached to  this  part  of  the  sentence  being  duly  and  effectu- 
ally carried  out.  By  a  circular  memorandum  of  the  25th 
June,  1847,  it  was  directed  that  the  method  of  marking  with 
needles  should  be  reverted  to  throughout  the  service.'  The 
punishment  of  marking  with  the  letter  D  a  deserter  com- 
mitted to  a  military  prison  is  invariably  to  be  inflicted  in  the 
person*  by  the  infirmary  warder,  or  other  subordinate 
oiEcer  in  the  presence  of,  and  instructed  by,  the  medical 
officer  attached  to  the  establishment.  Deserters  who  are  not 
sent  to  a  military  prison  are  to  be  marked  in  hospital  at  the 
head  quarters  of  their  corps,  under  the  superintendence  of 
a  medical  officer,  before  being  committed  to  their  appointed 
place  of  imprisonment  Deserters  are  to  be  marked  in  like 
manner,  when  they  are  sentenced  to  penal  servitude,  with- 
out previous  imprisonment.' 

800.  Soldiers  sentenced  to  be  discharged  with  ignominy 
and  marked  with  the  letters  **  B.  C*  are  so  marked  by  the 
hospital-serjeant  of  the  regiment  or  depots  to  which  the 
offenders  belong,  under  the  direction  of  a  medical  officer. 
The  marking  is  to  be  effected  prior  to  the  offender's 
committal  to  a  civil  prison,  and  to  be  carried  out  afler  the 
existing  mode  of  marking  with  the  letter  D.^ 

801.  The  regulations  pi:e8cribe  the  ceremony  which 
takes  place  when,  in  pursuance  of  the  recommendation  of  a 
court  martial,  orders  *  are  given  by  the  superior  authority 


(8)  Mot.  Act,  sec.  26. 

(1)  It  had  been  ordered  in  1842 
that  this  panishment  should  be  inflicted 
on  the  parade,  in  the  presence  of  the 
men,  under  the  per^otial  superintend- 
ence of  a  medical  officer,  the  operation 
being  performed  with  an  instrument  of 
prescribed  pattern. 

(2)  A  litter  from  the  Deputy  Secre- 
tary at  War  to  governors  and  officers 
in  charge  of  military  prisons,  Sih  Oc- 
tober, 1851,  pointed  out  tiiat  *'the 
object   of  marking    deserters   being 


more  to  prevent  their  re-enlistment 
when  discharged  from  the  service  than 
for  the  infliction  of  a  punishment,  the 
same  should  be  effected  in  the  prison 
surgery,  and  not  in  the  presence  of  all 
the  prisoners.** 

(3)  Queen*8  Reg.  p.  228. 

(4)  Circ.  Mem.,  Horse  Guards,  28th 
August,  1862. 

(5)  The  cunfiiderations  which  are  to 
guide  general  officers  abroad  in  giving 
effect  to  the  recommendation  of  courts 
martial  for  the  discharge  of  soldiers 


ignominy. 
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for  discharging  a  soldier  with  ignominy.  The  regiment 
being  assembled,  and  the  man  about  to  be  discharged 
brought  forward,  the  several  crimes  and  irregularities  of 
which  he  has  been  guilty  are  recapitulated,  and  the  order  for 
his  dismissal  from  the  service  is  read,  together  with  his  dis- 
charge, in  which  is  noticed  his  ignominious  and  disgraceful 
conduct.  The  buttons,  facings,  lace,  medals,  and  any  other  ceremony  of 
distinctions,^  are  then  to  be  stripped  from  his  clothing ;  he  is  loWierwith* 
marched  down  the  ranks  and  trumpeted  or  drummed,  as  the 
case  may  be,  out  of  the  barracks  or  quarters  of  the  corps,^ 
and,  in  those  cases  where  he  is  under  sentence  of  imprison- 
ment, committed  to  a  civil  gaol  (§  776),  to  undergo  his 
sentence. 

802.  A  notification  of  his  dismissal  with  disgrace  is  made  character 
to  his  parish  by  the  secretary  for  war,  which,  as  also  the  names  pariBh. 
of  soldiers  who  have  received  Her  Majesty's  special  approba^ 
tion  for  meritorious  conduct  in  the  army,  the  mutiny  act 
requires  the  churchwardens  in  England  and  Ireland,  and  the 
constables  or  other  parish  officers  in  Scotland  to  affix  outside 
the  church  or  chapel  door.® 

803-809.  Soldiers  serving  abroad,  who  are  ordered  to  be  Soldiers 
discharged  with  ignominy  on  the  recommendation  of  courts  abroad  are 
martial,    are    not    finally    discharged    abroad;    but    their  ^rison^rbut 
discharge  documents  are  to  be  completed,  and  they  are  to  be  confinement 
sent  home  as   prisoners   (not   in   confinement  during   the  ^^*^°»  "**■■««. 
passage),  for  the  purpose  of  being  finally  discharged  on  their 
arrival  in  England.     In  every  such  case,  however,  the  pri- 
soner is  to  undergo  the  process  of  degradation  detailed  above, 
before  he  is  permitted  to  leave  the  regiment,  and  after  the 
termination  of  any  other  punishment  awarded  him.® 

with  ignominy,  are  laid  down  in  a  cir-  the  mint." — Qneen*8  Rep.  p.  193. 

cnlar  letter,  dated  Horse  Quards,  Ist         (7)  Queen's  Reg.  p.  187. 

Maj,  1838.  (8)  Art  War,  23.    Mut.  Act,  ie<v 

(6)  Forfeited  medals  (§  158)  are  to  75. 
be  transmitted  to  the  adjutant-general         (9)  Qaeen's  Beg.  p.  187. 
for  the  purpose  of  being  returned  to 
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CHAPTER  XIX. 


OP   EVIDENCE. 


how  employed 
with  roferenoe 
to  the  practice 
of  courts 
nuurtiaU 


Oral  or  parole, 
written  or 
documentary. 

The  laws  of 
evidence 
essentially  the 
same  in 
courts  martial 
and  in  oommoa 
law  courts. 


Sahjeet  of 
this  and  the 
following 


8 10.  The  term  Evidencej  considered  in  relation  to  the 
practice  of  courts  martial,  and  as  employed  in  the  oath 
taken  by  members,  includes  all  the  means,  exclusive  of  mere 
argument,  or  comment,  which  the  law  allows  aa  fit  and  ap- 
propriate for  the  purpose  of  arriving  at  the  truth,  in  any 
matter  submitted  to  the  determination  of  a  court  martial. 
These  are  —  I.  Witnesses  examined  viv&  voce  in  court  as 
to  facts  within  their  knowledge  ;  and,  II.  Written  evidence. 

8 1 1.  The  rules  of  evidence  obtaining  in  the  criminal 
courts  of  England  are,  with  some  slight  modifications,  those 
which  guide  courts  martial.  Indeed,  the  rules  of  evidence, 
as  being  laid  down  as  the  means  to  be  used  for  arriving  at 
the  truth,  are,  or  ought  to  be,  in  all  courts  of  justice,  intrin- 
sically the  same.  Mr.  Sergeant  Marshall,  when  he  appeared 
for  Serjeant  Grant  in  the  court  of  Common  Pleas,  "  assumed 
that  a  court  martial  was  the  creature  of  the  mutiny  act," 
and  laid  it  down  as  an  indisputable  principle,  the  truth 
of  which  it  would  indeed  be  difficult  to  combat,  "that  when- 
ever an  act  of  parliament  erects  a  new  judicature,  with- 
out prescribing  any  particular  rules  of  evidence  to  it,  the 
common  law  will  supply  its  own  rules,  from  which  it  will 
not  allow  such  newly  erected  court  to  depart."  *  It  would 
be  inconsistent  with  the  design  of  this  essay  to  enlarge 
upon  the  law  of  evidence,  or  to  attempt  a  scientific  en- 
quiry as  to  the  principles  upon  which  it  is  founded. 
It  may  be  sufficient  and  perhaps  more  useful,  quoting 
largely  from  the  latest  editions  of  Phillips,  Starkie,  and  other 

(I)  a  BUckstone's  Reporti,  87.    See  §  63. 
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standard  works,  and  referring  to  established  precedents,  to 
point  out  certain  general  maxims  and  technical  rules  of 
evidence  (§  812-872),  and  then  to  mention  briefly  positive 
and  presumptive  evidence  (§  873) ;  the  means  of  procuring 
the  attendance  of  witnesses,  &c.  (§  890);  the  competency 
of  witnesses  (§  910);  their  examination  (§  940)  and  cross^ 
examination  (§  971);  the  impeaching  of  their  credibility 
(§  979);  admissions  by  parties  and  the  confession  of  the 
party  charged  (§  990) ;  and  lastly  to  touch  upon  the  rules 
of  written  evidence  (§  1010)* 


GENERAL  MAXIMS  OB  RULES  OF  EVIDENCE. 

8 1 2.  First,  (§  813)  That  the  evidence ^  on  either  side^  must  General  rules. 
be  confined  to  the  points  in  issue;  Secondly,  (§  829)  That  the  bereievan™"" 
point  in  issue  is  to  he  proved  by  the  party  who  asserts  the  affir^  SyuHertor; 
motive;  Thirdly,  (§  831)    That  it  is  sufficient  to  prove  the  ■'*®*^*^***» 
substance  of  the  issue  or  charge;  Fourthly,  (§   856)    That 
hearsay  is  not  evidence ;  and  Fifthly,  (§  865)   That  the  best  nothenway; 
evidence  must  be  produced,  which  the  nature  of  the  case  will 

admit  of, 

813.  First,  —  That  the  evidence  on  either  side  must  be  Bvidence 
confined   to   the   points  in   issue,   and    that  all   testimony  pointi  in  issue, 
ought  to  be  rejected  which  is  foreign  to  the  charge,  cannot 

be  too  strongly  insisted  on  by  courts  martial.  Kemote 
or  irrelevant  facts,  from  which  no  fair  and  reasonable 
inference  can  be  drawn  as  to  the  truth  of  the  matter 
before  the  court,  must  always,  not  only  waste  time  and 
distract  attention,  but  also  not  unfrequently  tend  to  pre- 
judice and  mislead.  Deviations  from  the  spirit  of  this 
rule  have  incurred  the  marked  disapprobation  of  the  sove- 
reign.* 

(2)    G.    O.,  29th  AogttBt,    1803.  was  not  properrj  admissible." 
Court    martial    on    Captain  Barlow,         G.  O.,  8th  NoTember,  1845.    Court 

King's  Dragoon  Guards. '*  His  Majesty,  martial  on  Lieutenant  Hjder,  of  the 

adTerting  to  the  Yolnininons  minutes,  10th  Royal  Hussars.    Her  Majesty  was 

noticed  that  the  proceedings  appear  to  pleased  to  **  remark  that  much  irrele- 

have  been  drawn  into  that  length  by  vant  matter  appears  to  have  been  gone 

the  court  martial  having,  contrary  to  into,  and  more  particuhirly  that  the 

their  own  declared  opinion,  allowed  character  of  a  witness  for  the  prosecu- 

matter  to  be  brought  before    them,  tion    was    irregularly    and    unjustly 

which  did  not  form  a  part  of  the  charge  sought  to  be  impeached  by  examining 

in  question,  and  by  their  having,  in  witnesses  to  particular  facts  supposed 

some  instances,  received  evidence  which  to  have  taken  place  many  years  since, 
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§  814-816. 


Relevancy  of 
proof. 


or  of  question. 


Proof  of  other 
trarisactions, 
on  a  charge 
of  stealing. 


on  a  charge  of 
axvon; 


on  a  charge  of 
deeertion; 


814.  This  rule,  so  important  to  be  well  understood,  arises 
from  the  very  object  of  receiving  evidence,  which  is  to 
establish  the  truth,  as  to  the  questions  of  fact  involved  in 
the  charge.  Before  applying  it,  however,  it  is  necessary  to 
consider  the  view,  with  which  evidence  may  be  offered,  in 
order  to  ascertain  whether  the  proof  of  a  particular  fact,  so 
offered  in  evidence,  may  or  may  not  be  material,  and  hence, 
in  the  exercise  of  a  sound  discretion,  to  decide  on  the  necessity 
of  admitting  or  rejecting  it.  Evidence  may  be  admissible 
in  one  point  of  view,  though  not  in  another.  Circumstances, 
which  have  not  an  immediate  and  direct  bearing  on  the  very 
point  in  issue,  may  nevertheless  afford  an  indirect  and  con- 
sequential inference  to  prove  or  disprove  the  disputed  fact, 
and,  therefore,  evidence  to  prove  them  ought  not  to  be 
disallowed  by  a  court,  provided  the  party  who  urges  them 
shall  make  their  consequence  apparent 

815.  A  question  irrelevant  and  improper  on  the  examina- 
tion in  chief  may  be  rendered  necessary  by  the  course  of  a 
cross-examination.  The  prisoner  is  not  debarred  from  such 
incidental  matters  as  make  his  history  of  the  transaction, 
and  his  own  conduct,  consistent  and  natural.  Enquiry  into 
other  facte,  besides  those  charged,  may  often  be  wholly 
irrelevant;  but  on  a  charge  of  stealing  —  for  example — 
though  it  is  not  material,  in  general,  to  enquire  into  any 
other  taking  of  goods  besides  that  specified  in  the  charge, 
yet  for  the  purpose  of  ascertaining  the  identity  of  the 
person,  it  is  often  important  to  show  that  other  goods,  which 
had  been  upon  an  adjoining  part  of  the  premises,  were  taken 
in  the  same  night,  and  afterwards  found  in  the  prisoner's 
possession.  This  is  strong  evidence  of  the  prisoner  having 
been  near  the  prosecutor's  house  on  the  night  of  the  robbery; 
and,  in  that  point  of  view,  it  is  material.  Thus  also,  on  an 
indictment  for  the  crime  of  arson,  it  may  be  shown  that 
property  which  had  been  taken  out  of  the  house  at  the  time 
of  the  firing,  was  afterwards  found  secreted  in  the  possession 
of  the  prisoner. 

8 1 6.  On  a  charge  of  desertion,  it  may  be  admissible  to 


and  nneonnected  with  the  matter  be- 
fore the  court ;  whereas,  according  to 
established  law  and  practice,  evidence 
to  the  general  character  of  the  witness 
for  Teraeity  WM  alone  adsniMible;  and 


furthermore,  that  witnesMs  were  irre- 
gularlj  examined  to  contradict  the 
evidence  of  that  witness  on  matteia 
totall/  inelerant  to  the  ia 
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enquire  into  the  faxjt  of  {not  the  facte  attending)  a  highway 
robbery,  committed  by  the  prisoner  on  the  night  he  absented 
himself,  and  for  which  he  had  been  tried  and  convicted  by  a 
civil  court  The  crime  of  desertion,  depending  on  the 
absence  of  an  intention  to  returny  might  be  evinced,  in  con- 
nection with  other  circumstances,  by  the  commission  of  a 
heinous  oflFence.*  Although  such  evidence  may  be  with 
propriety  adduced  to  prove  the  intention  of  the  accused,  yet 
it  must  be  quite  obvious  that  proof  of  the  commission  of 
the  most  flagrant  offence  cannot  operate  as  to  the  amount  or 
nature  of  punishment,  unless  the  offender  be  charged  with 
and  placed  on  his  trial  for  the  same. 

817.  On  an  indictment  for  murder,  former  attempts  of  collateral 
the  defendant  to  assassinate  the  deceased  are  admissible  in  miBBibi^in ' 
evidence,  as  proofs  of  the  existence  of  malice;  as  are  all  on&ohaxi^or^' 
former  menaces  of  the  defendant  or  expressions  of  vindictive  ™     ^' 
feeling  towards  the  deceased,  or  in  fact,  the  existence  of  any 

motive  likely  to  instigate  him  to  the  commission  of  the 
offence  in  question.^  On  the  other  hand  expressions  of 
good  will  and  acts  of  kindness  on  the  part  of  the  prisoner 
towards  the  decease  are  admitted  for  the  defence.* 

818.  In  support  of  a  charge  for  malicious,  disrespectful,  and  on  other 
or  unbecoming  language,  addressed  verbally,  or  written  .to,  pijSgmaiice. 
or  used  of,  a  conunanding  officer  at  a  stated  time,  or  in  a 
particular  letter;    after  having  proved  the  words  charged, 

the  prosecutor  may  prove  also  that  the  accused  spoke  or 
wrote  other  disrespectful  or  malicious  words  on  the  same 
subject,  either  before  or  afterwards,  or  that  he  published  or 
disseminated  copies  of  the  letter  set  forth  as  disrespectful  in 
the  charge.  This  evidence  is  admissible,  not  in  aggravatioi^, 
of  the  crime  charged,  but  for  the  purpose  of  proving  deli-, 
berate  malice  or  disrespect,  which  motives  are  imputed  in 
the  charge.  So,  on  an  indictment  for  maliciously  shooting, 
if  it  be  questionable  whether  the  shooting  was  by  accident 
or  design,  proof  may  be  given  that  at  another  time  the 
prisoner  intentionally  shot  at  the  same  person.* 

(3)  A  conTiction  of  highway  rob-  supposed  actually  occmred. 
beiy  in  the  United  Kingdom  would,        (4  )Archbold,Criminal  Cases  (1862), 

from  the  sentence  award^  in  all  pro-  p.  193. 
babilitj  render  inexpedient  a  snbse-         (5)  See  hereafter,  §  859. 
qaent  trial  for  desertion;  bat,  within         (6)  Bex  v.  Yoke.    Ross,  and  Bj^ 

the  experience  of  the  author,  the  case  53  L 

z  2 
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§  819-821. 


Conduct  Mid 
■entiments  of 
prisoner  on 
particular 
occasions  not 
cbansed. 


on  a  charge  of  ^ 
conspiracy. 


Acts  or 

declarations  of 
oo-mutineers, 
analogous  to 


aotiand 
declarations  of 
oo-coDspirators 


819.  Where  intention  is  put  in  issue  hj  the  nature  of  the 
charge,  as  where  a  prisoner  is  charged  with  treason,  or  with 
a  design  to  undermine  the  influence  of  the  commanding 
officer,  an  enquiry  may  be  allowed  into  the  conduct  and 
sentiments  of  the  prisoner  on  particular  occasions,  but  still 
with  reference  to  the  overt  act  charged  and  to  the  transactions 
which  are  proved  against  him.  The  intention  of  one  par- 
ticular act  may  be  best  evinced  by  other  contemporaneous 
actions;  but  in  this  necessary  relaxation  of  the  maxim 
under  consideration,  great  caution  is  needed  to  prevent 
injustice  to  the  prisoner  by  extending  the  enquiry  to  matter 
wholly  unconnected  with  the  charge.  It  would  be  the 
height  of  injustice  to  allow  such  an  attack  upon  him  as 
would  involve  the  necessity  of  his  entering  unprepared 
and  at  once  upon  the  defence  of  every  action  of  his  life. 

820.  On  a  prosecution  for  offences  involving  a  charge  of 
conspiracy  entered  into  by  the  prisoner  then  under  trial, 
general  evidence  of  the  existence  of  the  conspiracy  charged 
against  him  and  not  relating  to  the  particular  conduct  of 
the  prisoner  may  be  received  in  the  first  instance,  though  it 
cannot  affect  such  prisoner,  unless  it  be  afterwards  brought 
home  to  him  by  showing  his  connection  with  the  conspiracy.^ 

821.  On  the  consideration  of  a  charge  of  mutiny,  or  ex- 
citing mutiny,  it  may  be  important  to  ascertain  how  far  the 
acts  or  declarations  of  co-mutineers,  in  furtherance  of  a  con- 
certed scheme,  may  be  received  in  evidence  against  a  par- 
ticular prisoner,  testimony  having  been  previously  offered  of 
the  existence  of  a  plot,  and  of  the  connection  of  the  accused 
therewith.  Precedents,  derived  from  trials  before  courts  of 
civil  judicature  for  treason  and  conspiracies,  are  directly 
applicable  to  trials  before  courts  martial  for  mutiny  and 
sedition.  The  following  is  the  statement  of  the  law  in  the 
last  edition  of  Mr.  Phillips'  work  on  evidence.  He  observes 
that  in  prosecutions  involving  a  charge  of  conspiracy,  it  is 
an  established  rule,  "  that  where  several  persons  are  proved 
to  have  combined  together  for  the  same  illegal  purpose,  any 
act  done  by  one  of  the  party,  in  pursuance  of  the  original 
concerted  plan,  and  with  reference  to  the  conunon  object, 
is  in  the  contemplation  of  law,  as  well  as  in  sound  reason,  the 


(7)  The  Jadges,  Qaeen*8  trlaL   1  Phillips,  51& 
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act  of  the  whole  party:  it  follows,  therefore,  that  any  writ-  writing«or 
ings,  or  verbal   expressions,  being  acts   in  themselves,   or  ^[^t^r^?* 
serving  to  explain  other  acts,  and  so  being  part  of  the  res  (^?^!^]^.  u« 
ffesttB,  and  which  are  brought  home  to  one  conspirator,  are  ^l^SS^ti^r^ 
evidence  against  the  other  conspirators,  provided   it   suf- 
ficiently appear  that  they  were  used  in  furtherance  of  a 
common  design."  ® 

822.  '^But  where  words  or  writings  are  not  acts  in  them-  statemenUof 
selves,  nor  part  of  the  res  gesttB,  but  a  mere  relation  or  when  not  pwrt 

r  _x      x-  .!_     X  X-  X      xi.       1.  ot  the  tranMoe- 

narrative  of  some  part  of  the  transaction,  or  as  to  the  share  tian,  being 
which  Other  persons  have  had  as  to  the  execution  of  a  com-  are  not  enridenco 
mon  design,  the  evidence  is  not  within  the  principle  above 
mentioned:  it  altogether  depends  upon  the  credit  of  the 
narrator,  who  is  not  before  the  court,  and  therefore  it  cannot 
be  received."  * 

823.  '^  It  is  in  consequence  of  the  distinction  between  Writinn ' 
writings  or  declarations  which  are  a  part  of  the  transaction,  in  poiseuion  of 
and  such  as  are  in  the  nature  of  subsequent  statements,  but  before  or  ^ter 
not  part  of  the  res  ffesta,  that  the  admissibility  of  writings 

often  depends  on  the  time  when  they  are  proved  to  have 
been  in  the  possession  of  co-conspirators,  whether  it  was 
before  or  after  the  prisoner's  apprehension.  Thus  on  the 
trial  of  Watson,  some  papers,  cont^ning  a  variety  of  plans  papers  found  in 
and  lists  of  names,  which  had  been  found  in  the  house  of  a  oo-oonapiraton. 
co-conspirator,  and  which  had  a  reference  to  the  design  of  the 
conspiracy,  and  were  in  furtherance  of  the  plot,  were  held 
to  be  admissible  evidence  against  the  prisoner.  All  the 
judges  were  of  opinion  that  these  papers  ought  to  be 
received  in  the  case,  inasmuch  as  there  was  strong  presump- 
tive evidence  that  they  were  in  the  house  of  the  co-conspi- 
rator before  the  prisoner's  apprehension,  for  the  room  in 
which  the  papers  were  found  had  been  locked  up  by  one  of 
the  conspirators.  And  the  judges  distinguished  the  point  in 
this  case  from  a  case  cited  from  Hardy's  case,  where  the 
papers  were  found,  after  the  prisoner's  apprehension,  in  the 
possession  of  persons  who  possibly  might  not  have  obtained 
the  papers  until  afterwards."  * 

(8")  1  Phillips,  157-8.  admissibility  of  a  paper  found  among 

(9)  1  Phillips,  160.  *  those  before  mentioned,  which  con- 

(1)  1  Phillips,  161-2.    A  question     tained  written  questions  and  answers 

also  arose,  in  the  same  case,  as  to  the     of  a  description  calcnlated  to  excite 
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§  d24-b26. 


Actaind 
declantioni  of 
prisoner  when 
eridenoe  tor 


Eyidenoe  u  to 
character  of 
prisoner. 


824.  As  in  trials  for  conspiracies,  whatever  the  prisoner 
may  have  done  or  said,  at  any  meeting  alleged  to  have  been 
held  in  pursuance  of  the  conspiracy,  is  admissible  in  evidence 
against  him  on  the  part  of  the  prosecution ;  so,  on  the  other 
hand,  any  other  part  of  his  conduct  at  the  same  meetings  will 
be  allowed  to  be  proved  in  his  behalf:  for  the  intention  and 
design  of  the  party,  at  a  particidar  time,  are  best  explained 
by  a  complete  view  of  every  part  of  his  conduct  at  that  time, 
and  not  merely  from  the  proof  of  a  single  insulated  act  or 
declaration.* 

825.  Courts  martial  do  not  literally  adhere  to  the  rule  in 
courts  of  civil  judicature,  which  requires  that  evidence,  as 
to  the  character  of  the  accused,  should  bear  analogy,  and 
have  reference  to  the  nature  of  the  charge  in  issue.  It  has 
ever  been  the  practice  of  courts  martial,  confirmed  and  en- 
forced by  a  general  order  in  1830,'  to  admit  evidence  as  to 
the  prisoner's  character,  offered  by  him,  whatever  may  be  its 
nature,  immediately  after  the  production  of  its  witnesses  to 
meet  the  charge:  a  prisoner  is  even  permitted  to  put  in  proof 
particular  instances  wherein  his  conduct  may  have  been 
publicly  approved  by  superior  officers.  The  court*  was 
also,  by  the  above  order,  authorized  to  call  witnesses,  to 
enquire  into  the  prisoner's  character,  but  only  after  a  sen- 
tence of  guilt  had  been  pronounced;  this  is  now  required  by 
the  regulations  in  every  case  where  a  soldier  had  been  found 
guilty.* 

826.  A  prisoner  before  a  court  martial  is  always  alive  to 
the  benefit  of  character,  and,  excepting  in  particular  cases. 


mutiny  in  the  army;  this  paper  was 
withdrawn  by  the  attorney- general  on 
account  of  somo  doubt  expressed  by 
the  coart  whether  it  had  been  clearly 
proved  that  it  was  intended  to  have 
been  used  in  furtherance  of  the  com- 
mon purpose.  But  the  observations 
of  Mr.  Justice  Abbott  (since  chief 
justice)  tended  to  show  that  the  ques* 
tion  of  its  admissibility  in  evidence, 
depended  not  on  its  having  been 
printed  or  circulated,  but  on  its  re- 
ference to  the  treasonable  practices 
charged  in  the  indictment. 

(2)  I  Phillips,  516. 

(3)  Hone  Quards,  24th  Feb.,  1830. 
'  (4)  This  order  for  the  generaJ  com* 

manding  in  chief  was  the  first  intro- 


duction of  tho  existing  practice  of 
re-opcning  the  court  after  a  finding  of 
guilt,  which  was  altogether  diflferent 
from  the  previously  established  usage 
of  courts  martial.  It  had  not  pre- 
viously been  castomary  for  courts  mar- 
tial to  originate  evidence  as  to  general 
character,  and  this  custom  was  similar 
to  that  still  obtaining  in  point  of  civil 
judicature.  Courts  martial  often  inti- 
mated to  a  prisoner  the  expediency  of 
his  calling  evidence  as  to  character, 
it  being  considered  optional  with  him 
to  adopt  the  suggestion,  or  to  decline 
acting  on  it. 

(5 )  Queen's  Reg.,  p,  223 :  see  before, 
§  633-5. 
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applying  chiefly  to  officers,  is  prepared  to  abide  the  conse-  PrbMier  may 
quences  of  not  producing  evidence  to  this  point.     Care  is  ^Sm^!to^ 
taken,  that  the  evidence  as  to  character,  called  for  by  the  ^       ^^* 
court,  may  not  influence  the  finding,  but  the  practice  is 
subject  to  the  inconvenience  that,  in  some  cases,  it  may 
unavoidably   let  in  much   extraneous  matter;   a  prisoner 
cannot  be  restricted  from  cross-examining  as  to  particular 
facts,  and  as  to  the  opportunities  which  the  witness  may 
have  had  of  forming  the  opinion  given  (§  635  [6]);  nor  can  andprodupo 
he  be  prevented  from  meeting  the  enquiry  by  the  testimony  wft»te  their 
of  fresh  witnesses ;  and,  it  is  conceived  that  a  reasonable  time 
could  not  be  refused  the  prisoner  to  obtain  such  evidence, 
in  any  case  the  least  plausible.     It  would  not  be  a  sufficient 
reason  for  debarring  a  prisoner  from  such  dilated  investiga- 
tion, that  the  question  of  guilt  had  already  been  decided, 
and  that  the    weight  of   character  could  only   apply   to 
punishment.     Punishment,  and  the  nature  of  punishment 
too,  must  be  held  to  be  of  momentous  consequence  to  the 
prisoner,  but  in  many  cases  the  question  of  character  may 
be  vastly  more  important.      If  the  possibility  of  unfair  or 
prejudiced  testimony  be  admitted,  (and  this  possibility  can- 
not be  rejected  in  a  court  of  justice,)  the  necessity  of  affording 
the  prisoner  every  opportunity  of  rebutting  the  testimony, 
elicited  on  an  enquiry  into  character,  cannot  be  questioned. 

827.  On  a  court  martial,  as  in  a  coui^  of  civil  judicature,  Proseeutor 

a  prosecutor  is  not  permitted,  under  any  circumstance,  to  examine  m  to 
examine  as  to  general  haMts^  in  order  to  show  that  the  fo^^that 
prisoner  has  a  general  disposition  to  commit  the  same  kind  hasa^nmi 
of  o^ence  as  that  charged  against  him.^  oonomit  oAjooe 

828.  That  character,  unconnected  with  the  charge,  cannot  ^ 
be  admitted  to  weigh  in  the  balance  of  evidence,  as  to  the 

finding  of  the  court,  is  too  obvious  to  need  remark.     This  chanusternot 
may  be  inferred  from  the  order  above  quoted,  (§  825)  which  cham  olnnot 
prohibits  an  enquiry  into  character  by  the  court,  until  the  ei^enm. 
finding,  or,  as  it  is  commonly  termed  by  courts  martial,  the 
opinion^  be  ascertained.     But  where  intention  is  a  principal 
ingredient  in  the  offence,  or  where  circumstantial  proof  only 
is  adduced,  evidence  as  to  character,  hearing  on  the  charge^ 
may  be  highly  important.     On  a  trial  for  treason.  Lord 

(6)  1  Phillips,  508. 
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Character, 
when  bearing 
on  the  charge; 


on  a  charge  of 
murder; 


on  a  charge  of 
theft; 


on  a  charge 
implicating 
courage. 


The  onuspro' 
bandi  lies  on 
the  party 
asserting  the 
affirmatiTe; 


ezoeptiona. 


Kenyon  observed :  "  An  affectionate  and  warm  evidence  of 
character,  when  collected  together,  should  make  a  strong 
impression  in  favour  of  a  prisoner;  and  when  those  who 
give  such  a  character  in  evidence  are  entitled  to  credit,  their 
testimony  should  have  great  weight  with  the  jury."^  On  a 
charge  of  murder,  where  malice  is  essential,  expressions  of 
good  will  and  acts  of  kindness  on  the  part  of  the  prisoner 
towards  the  deceased,  are  always  considered  important  evi- 
dence, as  showing  what  was  his  general  disposition  towards 
the  deceased ;  from  which  it  may  be  concluded  that  his 
intention  could  not  have  been  what  the  charge  imputes.® 
On  a  charge  of  theft,  character  for  honesty  may  be  entitled 
to  great  weight.  So  also  on  a  charge  implicating  the 
courage  of  a  soldier,  character  for  bravery  and  resolution 
might  be  of  vast  importance;  but  it  would  be  manifestly 
absurd  and  irrelevant,  when  deliberating  on  a  charge  of  theft, 
to  allow  character  for  bravery  to  weigh  in  the  scale  of  proof; 
or,  when  deciding  on  a  charge  of  cowardice,  to  be  biassed 
by  a  character  of  honesty.  General  character,  unconnected 
with  the  charge,  though  it  must  be  inoperative  with  the 
court,  except  as  to  determining  the  nature  of  punishment  in 
discretionary  cases,  may  most  essentially  serve  the  prisoner, 
by  influencing  the  superior  in  whom  the  power  to  mitigate 
or  remit  the  sentence  is  vested. 

829.  Secondly, — That  the  point  in  issue  is  to  be  proved 
by  the  party  who  asserts  the  affirmative,  is  a  rule  of  evidence 
arising  from  the  difficulty,  in  many  cases  the  impossibility, 
of  proving  a  negative. 

830.  This  rule  admits  of  exceptions,  difficult  to  illustrate 
by  reference  to  military  trials;  it  may,  however,  be  ex- 
emplified by  referring  to  an  action  under  the  old  game  laws: 
it  was  held,  that  though  the  plaintiff  must  aver,  in  order  to 
bring  the  defendant  within  the  act,  that  the  defendant  was 
not  duly  qualified,  yet  that  it  was  sufficient  to  prove  the  act 
of  sporting :  but  that  it  would  be  for  the  defendant,  if  he 
could,  to  prove  himself  qualified,  for  all  the  qualifications 
were  peculiarly  within  knowledge  of  the  party  himself;  but 
the  prosecutor  would  probably  have  no  means  of  proving 
a  disqualification :  he  could  not  prove  a  negative.^    Where 


(7)  King  V.  Thelwell,  0.  B.,  1794. 

(8)  1  PhUUps,  507. 


(9)  I  Phillips,  55S. 
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one  party  charges  another  with  a  culpable  omission  or  breach  ApMij 
of  duty ;  in  such  case,  the  person  who  makes  the  charge  is  Lot  of%^ 
bound  to  prove  it,  though  it  may  involve  a  negative;  for  it  ™     ^"^^ 
is  one  of  the  first  principles  of  justice  not  to  presume  that  a 
person  has  acted  illegally  till  the  contrary  is  proved.^     It  is 
unnecessary  to  dilate  on  this  rule:   from  what  has  been 
observed,  it  may  be  seen  that  the  burden  of  proof  attaches 
to  him  who  has  to  support  his  case  by  the  proof  of  a  fact,  in 
every  instance  where  it  can  by  possibility  be  supposed  to  be 
within  his  knowledge. 

831.  Thirdly. — That  it  is  sufficient  to  prove  the  substance  substMoeof 
of  the  issue,  is  a  rule  in  law  on  which  courts  martial  are  onXjw^^ 
continually  required  to  act.     A  due  consideration  of  the  ^"^ 
statutory  provisions  hereafter  quoted,'  and  of  the  following 
examples,  will  lead  to  a  correct  conclusion,  in  cases  where 

this  principle  is  involved.  Resort  has  been  had  to  pre- 
cedents from  courts  of  civil  judicature ;  because  it  may  be 
supposed  that  the  soundness  of  the  law,  involved  in  the  cus- 
tom or  decision,  is  not  so  liable  to  be  questioned,  as  though 
the  maxim  were  exemplified  solely  by  reference  to  decisions 
of  courts  martial. 

832.  The  following  clause  of  Lord  Campbell's  act  is  given  Offenders 
at  length,  as  it  directly  affects  the  proceedings  of   general  felony  may 
courts  martial  for  trial  of  civil  offences,  and  the  principle  is  guilty  of  an 
applicable  in  other  cases :  ^'  Whereas  offenders  often  escape  oommlt  the 
conviction  by  reason  that  such  persons  ought  to  have  been  shaiiWiiabie 
charfi^ed  with  attemptmc:  to  commit  offences,  and  not  with  oonaequenoes  aa 

,       °  ,  .     r  ,  /.       -n  TO  /•  1        .      if  chained  with 

the  actual  commission  thereof:  Jbor  remedy  thereof  be  it  and  convicted 
enacted.  That  if  on  the  trial  of  any  person  charged  with  any  only, 
felony  or  misdemeanor  it  shall  appear  to  the  jury  upon  the 
evidence  that  the  defendant  did  not  complete  the  offence 
charged,  but  that  he  was  guilty  only  of  an  attempt  to  commit 
the  same,  such  person  shall  not  by  reason  thereof  be  entitled 
to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as 
their  verdict  that  the  defendant  is  not  guilty  of  the  felony  or 
misdemeanor  charged,  but  is  guilty  of  an  attempt  to  commit  the 
same,  and  thereupon  such  person  shall  be  liable  to  be  punished 
in  the  same  manner  as  if  he  had  been  convicted  upon  an  indict- 
ment for  attempting  to  commit  the  particular  felony  or  mis- 

(l)  1  Phillips,  658.  (2)  §  832,  845-8. 
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No  person  lo 
tried  to  be 
afterwards 

{irosecated  for 
hefl 


Bxamplea,  in 
actions  of 
alander  or 
disrespect,  part 
of  words  charged 
may  establish 
the  charge; 


on  a  charge  of 
rape,  the  asaudt' 
may  be  found ; 


on  a  charge  of 
burglary,  or 


of  robbery, 
Rtealing  may  be 
found  I 


on  a  charge  of 
murder,  man- 
slaughter may 
be  found; 


demeanor  charged  in  the  said  indictment;  and  no  person  so 
tried  as  herein  lastly  mentioned  shall  be  liable  to  be  after- 
wards prosecuted  for  an  attempt  to  commit  the  felony  or 
misdemeanor  for  which  he  was  so  tried."  • 

833.  In  actions  for  slander,  the  courts  used  to  hold  that 
the  plaintiff  was  bound  to  prove  the  words  precisely  as  laid : 
but  it  is  now  settled,  that  it  will  be  sufficient  if  the  plaintiff 
prove  some  material  part  of  the  words  alleged  on  the  record. 
If  the  declaration  contain  several  actionable  words,  the 
plaintiff  will  be  entitled  to  a  verdict  on  proving  some  of 
them.^  This  rule  may  obviously  be  applicable  where  dis- 
respectftil  or  insubordinate  language  is  the  subject  of  a 
military  charge. 

834.  If  an  indictment  charge  the  prisoner  with  an  assault 
on  A.  B.,  with  an  intent  to  abuse  and  carnally  know  her,  this 
allegation  is  divisible ;  and  if  the  jury  find  the  assault  with 
an  intent  to  abuse,  and  negative  the  intent  to  carnally  know, 
the  prisoner  may  still  have  judgment  given  against  him.^ 
On  an  indictment  for  burglary  and  stealing  goods,  if  it 
appear  that  no  burglary  was  committed,  as  where  the  break- 
ing and  entering  were  not  in  the  night,  the  prisoner  may 
be  found  guilty  of  an  attempt  (§  1173-4);  or  on  a  charge 
of  robbery,  where  the  property  was  not  taken  fjx)m  the 
person  by  violence,  or  by  putting  in  fear,  the  prisoner  may 
be  found  guilty  of  stealing  from  the  person  (§  1169).  So, 
on  the  t^al  of  an  indictment  for  robbery,  the  prisoner  may 
be  convicted  of  an  assault  with  intent  to  rob.'  Where  there 
are  two  prisoners,  one  may  be  found  guilty  of  the  burglary, 
and  the  other  of  the  larceny  or  other  felony  merely.^ 

835.  On  the  trial  of  a  prisoner  for  murder,  he  may  be 
found  guilty  of  manslaughter  only;  for  the  principal  matter 
is  the  killing,  and  the  malice  is  only  a  circumstance  in 
aggravation.* 


(3)  14  &  15  Vict,  c  100, 8.  9. 

(4)  1  Phillips,  560. 

(5)  Rex  V.  Dawson,  3  SUu-k.,  62. 
As  to  common  assaults  and  assaults 
with  intent  to  commit  felony,  see  § 
1139. 

(6)  24  &  25  Vict.,  c.  96,  s.  41. 

(7)  Rnss.  &  Ry.,  520. 

(8)  1  Phillips,  563.  See  the  charges 
and   finding  arising  oat  of  the  duel 


at  Corfn,  in  which  Lieutenant  Scobell, 
half-pay  unattached,  was  killed;  the 
sunriTing  principal  and  the  seconds 
were  charged  with  wilful  murder,  of 
which  they  were  acquitted,  but  found 
guilty  of  mandaughter,  and  sentenced 
to  be  imprisoned:  the  principal  and 
his  second  for  four  years,  the  second 
for  the  deceased  for  six  months.  G.  O., 
No.  536. 
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836.  If  the  indictment  charges  that  A  gave  the  mortal  J^*2J*2^ 
blow,  and  that  B  and  C  were  present,  aiding  and  abetting,  g*|,JJ^'2f  Ll 
&c.,  and  on  the  evidence  it  appears  that  B  struck,  and  that 

A  and  C  were  present,  aiding,  &c.,  this  is  not  a  material 
variance ;  for  the  stroke  is  adjudged  in  law  to  be  the  stroke 
of  every  one  of  them,  and  is  as  strongly  the  act  of  the  others 
as  if  they  all  three  had  held  the  weapon  and  had  all  together 
struck  the  deceased.  The  identity  of  the  person  supposed 
to  have  given  the  stroke,  says  Mr.  Justice  Foster,  is  but  a 
circumstance,  and  in  this  case  a  very  immaterial  one.  The 
stroke  of  one  is,  in  consideration  of  law  and  in  sound  reason 
too,  the  stroke  of  alL  They  are  all  principals  in  law,  and 
principals  in  deed. 

837.  On  courts  martial,  a  prisoner  charged  with  desertion  onachu^of 
may  be  found  guilty  of  absentififf  himself  without  leave  ;  for  abseDoe  without 
absence  is  the  principal  matter  in  issue,  the  motive  and  foi^T"^ 
design  being  concomitants.^ 

838.  On  a  charge  of  offering  violence  to  a  superior  officer  onachmof 
in  the  execution  of  his  office,  by  discharging  a  loaded  musket  9¥^^, 

at  him,  the  prisoner  may  be  convicted  of  offering  violence,  mv be  found; 

and  a  proportionate  punishment  may  be  awarded  for  such 

conduct,  although  the  evidence  fail  in  establishing  that  the 

rank  or  authority  of   the   superior  officer  was  known  to 

the   offender,  or   although  the   capital   offence   under  the 

mutiny  act  may  not  have  been  committed  in  consequence  of 

the  superior  officer  not  having  been  in  the  execution  of  his 

office  at  the  time.    The  principal  matter  is  the  offered  violence^ 

the  rank  and  office  of  the  person  fired  at  are  circumstances 

in  aggravation. 

839.  On  the  trial  of  an  officer  charged  with  the  conduct,  on»ch»i^of 
on   which  is  grounded   the   imputation  of  behaving  in  a  ^dud^^miiut». 
scandalous  manner,  unbecoming  the  character  of  an  officer  t^raw^ut;— if 
and  a  gentleman,  the  court  may  absolve  the  prisoner  of  the  Si!i^hme*^^^ 
degree  of   guilt  charged,   and  negative    the    imputation,   *  ^'* 
either  wholly  or  in  part ;  but  if  the  court  find  all  or  some  of 

the  facts  proved,  and  if  they  amount  to  a  disorder  or  neglect 

to  the  preiudice  of  good  order  and  military  discipline,  the  wUeh  the  court 

'^     ''  ,     .       T  ,.  ,  1  .      .  1  thenaw»rd«at 

court  may  at  their  discretion   award    cashiering  or  other  itediacretion; 
punishment  proportioned  to  the  military  offence,  and  not 

(9)  See  a  proyision  to  this  effect  in  47th  article  of  war  (|  177  [5]}. 
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necessarily  cashiering,  which  is  prescribed  positively  as  the 
penalty  under  the  eighty-third  article  of  war  ;*  provided,'  in 
every  case  where  such  minor  degree  of  guilt  is  found  by  the 
court,  that  the  breach  of  the  article  of  war  which  peremptorily 
declares  the  penalty  of  scandalous  conduct,  be  not  expressly 

oontmy  opinion  and   exclusively   laid  in  the  charge.     Mr.    Samuel,  in  his 

""**'  **^  elaborate  but,  in  some  cases,  unmilitary  work  has  failed  to 
remark  this  distinction  when  adducing  the  case  at  the  Cape, 
instanced  by  M° Arthur ;  and  abo  that  of  Captain  Gibbs,  at 
Futtyghur,  in  1814.^     The  case  at  the  Cape  is  thus  given  by 

CiM  at  the  Cape.  M®  Arthur :  At  a  general  court  martial,  held  at  the  Cape  of 
Good  Hope,  in  May  1801,  an  officer  was  tried,  charged  with 

Cbargew  '^  scandalous,  infamous  conduct,  unbecoming  the  character  of 

an  officer  and  a  gentleman,  in  having  sent  a  charge  of  six 
hundred  pounds,  or  thereabouts,  to  Sir  George  Younge,  for  a 
horse  which  the  said  officer  had  declared  to  be  a  present 
from  him  to  Sir  George,  when  governor  of  the  colony  of  the 

Opinion  of  oooit;  Cape  of  Good  Hope;"  concerning  which  charge  the  court 
martial  made  a  distinction;  they  acquitted  the  officer  of 
scandalous,  infamous  behaviour,  but  considered  his  conduct, 

(1)  It  is  not  an  ancommoD,  thongh  serve  to  put  thia  point  in  its  proper 

a  most  mistaken,   impression  that  —  light     A  general  court  martial  having 

in  cases  where  an  officer  is    either  found  an  officer  fi^iltj  of  **  conduct 

brought  to  trial  on  the  charge  and  unbecoming  the  character  of  an  officer 

found  guiltf  of  **  conduct  unbecoming  and  a  gentleman/'  sentenced  him  **to 

the  character  of  an  officer  and  a  gentle-  be    cashiered.**      They  then  recom- 

Man; "  or  else  charged  with  **  sgak-  mended  him  in  the  most  feeling  terms 

DALOUS  conduct  unbecoming  the  charac'  to  the  gracious  consideration  of  His 

ter  of  an  officer  and  a  gentleman^*'  but  Majesty,  prefacing  their  appeal  by  a 

acquitted  of  so  much  of  the  charge  as  statement  **  that  they  had  awarded  the 

designates  his  unbecoming  conduct  as  specific  punishment  which  the  articles 

ecdndeUouM,  —  the  court  is  bound,  al-  of  war  prescribe." 
though  the  offence  as  found  does  not        *<  The  King  has  been  pleased  to  ap- 

fall  under  the  83rd  article,  neverthe-  prove  and  confirm  the  finding  axid  sen- 

less,  to  award  cashiering.  tence  of  the  court:  but  in  consideration 

There  can  be  no  question  bnt  that  of  the  long  services,  &c  ....  and 
courts  may,  and  very  frequently  do,  the  strong  recommendation  of  the  court 
award  this,  the  extreme  punishment,  in"  the  prisoner's  ''favour,  His  Ma- 
under the  lOSth  article,  when  they  are  jesty  has  been  graciously  pleased  to 
of  opinion  that  cashiering  is  called  for  remit  the  sentence;  which  appeared, 
by  the  nature  and  degree  of  the  par-  moreover,  to  have  been  adjudged  by 
ticular  offence;  but  it  altogether  de-  the  court  under  an  erroneous  impres' 
pends  on  them  either  to  sentence  the  sion,  that  it  was  bound  by  law  to  pass 
offender  to  be  cashiered  or  to  suffer  it." — 6.  O.,  Horse  Guards,  6th  Nov., 
any  of  the  other  and  less  severe  punish-  1 82 1 . 

ments,  ranging  from  dismissal  to  re-         (2)  Thisjimitation  has  been  retained, 

primand,  whidi  they  may  award  at  although, it  maybe  observed, it  has  re- 

their  discretion.  ference  to  an  obsolete  form  of  charge. 

The  subjoined  extract  from  a  deci-        (3)  Samuel,  648-651. 
iion  of  King  George  the  Fourth,  may 
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nevertheless,  as  unbecoming  the  character  of  an  officer  and 

a  gentleman,  for  which  they  adjudged  him  to  be  suspended 

from  rank  and  pay  for  the  space  of  six  calendar  months.    The 

proceedings  having  been  laid  before  His  Majesty,  the  judge  romarkB  of  His 

advocate  general  signified   to  Lieutenant-General  Dundas, 

the  commander-in-chief  of  His  Majesty's  forces  at  the  Cape, 

that   His   Majesty,   laying  out  of    the   case  any  question 

touching  either  the  right  or  delicacy  of  the  officer's  claim  to 

a  compensation  for  the  horse,  concerning  which  the  difference 

had  arisen,  points  not   within  the  cognizance   of  a  court 

martial,  considered  the  adjudication  as  irregular,  inasmuch 

as  the  court  had  acquitted  him  of  the  only  imputation  which 

could  bring  the  business  as  a  charge  before  them,  namely,  of 

any  scandalous  or  infamous  behaviour  in  the  transaction :  His 

Majesty  coidd  not,  therefore,  approve  the  sentence ;  at  the 

same  time  it  was  signified,  that  His  Majesty  was  graciously 

disposed  to  attribute  the  error  to  the  nice  feelings  of  the 

officers  who  composed  the  court  martial,  which  had  urged 

them  to  mark  their  dislike  of  a  conduct  which  appeared  to 

them  not  decorous.* 

840.  The  other  case  referred  to  by  Mr.  Samuel  is  that  of  Caae  of  captain 
Captain  J.   Gibbs,  of  the  16th  Native  Infantry :  He  was  ' 

arrcugned  in  the  year  1814,  at  Futtyghur,  for  scandalous, 
infamous  conduct,  in  having  endeavoured,  at  Rewarrie,  on 
or  about  the  26th  October,  1813,  to  prevail  on  the  wife  of  sMondcharge; 
Major  E.  P.  Wilson  to  quit  her  husband's  protection,  and  fly 
to  his,  at  a  time  when  it  was  known  that  Major  Wilson  was 
very  dangerously  ill.     The  court  acquitted  the  prisoner  of 
another  charge,  and  on  this  charge  found  him  guilty  of  opinion  of  court; 
having  endeavoured  at  Bewarrie,  (at  the  time  specified,)  to 
prevail  on  the  wife  of  Major  E.   P.  Wilson  to  quit  his 
protection,  under  the  circumstances  charged :  but  acquitted 
him  of  scandalous  and  infamous  conduct,  unbecoming  an 
officer  and  a  gentleman.     The  Marquis  of  Hastings,  then 
governor-general  and  commander-in-chief  in   India,  in  re- 
marking on  the   circumstances  of  the   sentence,  observed 
in  his  general  order  to  the  Indian  army:  "  That  the  court,  ranarksofthe 
in  declaring  the  immoral  act,  proved  against  Captain  Gibbs,  ^flt*^ 
did  not  come  within  the  description  of  scandalous,  infamous, 

(4)  8  M« Arthur,  298-9. 
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§  841. 


Infcronoe  from 
the  remarks  of 
His  Majesty  sad 
the  Marquis  of 
Hastings: 


unmilitary 
conduct  may  be 
visited  by 
punishment. 


though  charged 
as,  but  not 
amounting  to, 
scandalous, 
infamous 
conduct. 


and  unbecoming  the  character  of  an  officer  and  a  gentleman, 
divested  itself  of  all  power  (in  the  opinion  of  the  com- 
mander-in-chief) to  award  punishment,  because  the  act 
cannot  stand  within  military  cognizance,  but  inasmuch  as 
it  may  be  considered  to  come  under  the  above  specific 
definition ;  the  commander-in-chief  must,  therefore,  regard 
the  court  as  having  returned  a  verdict  of  acquittal  generally ; 
in  this  view  of  the  case,  his  lordship  directs  that  Captain 
Gibbs  shall  return  to  his  duty."  * 

841.  Mr.  Samuel  might  have  noticed  that  the  declaration 
of  His  Majesty's  sentiments  on  the  trial  at  the  Cape,  as 
expressed  by  the  judge  advocate  general,  points  out  most 
clearly  that  the  court  acquitted  the  prisoner  "  of  the  anfy 
imputation  which  could  bring  the  business  as  a  charge  before 
them."  An  officer's  sending  an  improper  charge  for  a  horse, 
taken  abstractedly,  could  in  nowise  afiect  military  discipline, 
and  excepting  as  it  might  implicate  the  individual  character 
of  an  officer,  in  a  degree  amounting  to  ^'  scandalous  conduct," 
no  ofience  under  the  articles  of  war  could  be  charged ;  since 
there  is  not  any  provision  in  the  articles  for  the  cognizance 
of  unofficerlike  and  ungentlemanlike  conduct,  (divested  of  a 
tendency  to  affect  good  order  and  military  discipline,)  in  any 
degree  less  than  that  involving  scandal.  So  also,  the  order 
as  to  Captain  Gibbs  very  clearly  specifies,  that  the  court 
divested  itself  of  all  power  to  award  punishment,  because  the 
act  (as  found  by  them)  could  not  stand  within  military 
cognizance.  If  then  the  court  had  been  of  opinion  that  the 
act  could  have  stood  within  military  cognizance,  when 
separated  from  the  imputations  built  upon  it  by  the  charge, 
the  court  would  not  have  divested  itself  of  all  power  to 
award  punishment ;  and,  therefore,  had  the  charge  been  for 
conduct  directly  to  the  prejudice  of  military  discipline. 
Captain  Gibbs  might  have  been  lawfully  punished  on  proof 
of  the  facts,  though  stripped  of  the  special  imputation 
charged.  In  support  of  this  opinion,  many  cases  might  h% 
quoted,  but  the  following  is  selected,  because  the  sentence 
was  confirmed  by  the  sovereign ;  and  in  it  the  accused  is 
expressly  acquitted  of  scandalous  conduct,  unbecoming  the 
character  of  an  officer  and  a  gentleman,  with  which  he  had 


(5)  Samuel,  651. 
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been  pointedly  and  exclusively  (so  Far  as  the  imputation  built 
on  the  facts  extends)  charged ;  and  yet,  being  found  guilty 
of  committing  certain  acts,  (set  forth  as  the  grounds  of 
imputation  charged,)  evidently  tending  to  the  prejudice  of 
good  order  and  military  discipline,  the  prisoner  is  punished 
accordingly. 

842.  At  a  fireneral  court  martial  held  at  Lisbon,  on  the  cue  or  Lieut. 

IT  -I  ."111.  1       ThomaiPunkin; 

19th  June,  1810,  and  contmued  by  adjournments  to  the 
21st  of  the  same  month.  Lieutenant  Thomas  Dimkin,  of  the 
4th  Dragoons,  was  arraigned  for  "scandalous  and  infamous  charKe; 
conduct,  unbecoming  the  character  of  an  officer  and  a  gentle- 
man, while  in  command  of  a  detachment  of  the  4th  Dragoons, 
in  the  Anacreon  transport,  on  the  passage  from  Portsmouth 
to  Lisbon,  by  making  use  of  highly  improper  language  to, 
and  striking.  Hospital-mate  Daniel  Maguin,  an  officer  under 
his  command,  on  or  about  the  7th  March,  1810."  "  The  court,  opinion ; 
having  maturely  and  deliberately  weighed  and  consi^ed  the 
evidence  adduced  in  support  of  the  prosecution  against  the 
prisoner.  Lieutenant  Thomas  Dunkin,  of  the  4th  Dragoons, 
together  with  what  he  alleged  in  his  defence,  and  the  evi- 
dence thereon,  was  of  opinion  that  he  was  guilty  of  the  first 
part  of  the  first  charge  preferred  against  him,  in  as  far  as 
making  use  of  highly  improper  language  to,  and  striking. 
Hospital-mate  Maguin,  an  officer  under  his  command,  on  or 
about  the  7th  of  March,  1810,  being  in  breach  of  the  articles 
of  war,  and  by  virtue  thereof  sentenced  him,  the  prisoner,  wntenoei 
Lieutenant  Thomas  Dunkin,  of  the  4th  Dragoons,  to  be  sus- 
pended from  rank  and  pay  for  the  space  of  six  calendar 
months ;  but  the  court,  in  consideration  of  the  grossly  insult- 
ing language  made  use  of  by  Hospital-mate  lElaguin  to  the 
prisoner,  acquitted  him  of  scandalous,  infamous  conduct,  unbe- 
coming the  character  of  an  officer  and  a  gentleman.^  The 
Mng  was  "  pleased  to  confirm  the  opinion  and  sentence  of  oonflrmsiioii. 
the  court ;  but,  in  consideration  of  all  the  circumstances  of 
the  prisoner's  conduct,  as  they  appear  on  the  &ce  of  the  pro- 
ceedings. His  Majesty  was  pleased  to  command  that  it 
should  be  intimated  to  Lieutenant  Dunkin,  that  His  Majesty 
had  no  further  occasion  for  his  service."  • 

843.  Asoldier  charged  with  disgraceful  conduct  may,  in  like  on  a  charge 

of  di«graoef ul 
(6)  G.  Om  Na  186.    On  this  Mibject»  see  ako  §  409-1 1. 
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conduct  imputa- 
tion throim  out, 
tkcta  found. 


Where  habituAl 
drunkenness  i» 
not  proved,  the 
last  act  maj  be 
punished. 


TABiurcss. 


Lord  Campbell's 
Act  lays  doirn 


the  principle  of 
relaxing  the 
technical  strict- 
ness of  former 
practice. 


The  court  may 
amend  certain 
variances 


manner^  be  acquitted  of  the  imputation ;  and  if  found  guilty 
of  the  facts  charged,  such  being  to  the  prejudice  of  good 
order  and  military  discipline,  may  be  punished  according  to 
the  nature  and  degree  of  the  offence. 

844.  So  also  on  a  charge  for  habitual  drunkenness,  as 
expressly  provided. in  the  articles  of  war,  (§  224)  the  last  act 
may  be  punished  although  the  proof  of  habit  may  have 
failed. 

845.  With  respect  to  variances,  and  as  connected  with  the 
maxim  now  under  consideration,  it  may  be  useful  again  to 
refer  to  Lord  Campbell's  CriminalJuBtice  Improvement  Act, 
(14  &  15  Vict.  c.  100).  Many  important  provisions  directly 
apply  to  the  proceedings  of  courts  martial,  when  employed  to 
dispense  the  criminal  law,  although  others,  in  accordance  with 
the  custom  of  the  service,  can  only  be  brought  to  bear  by 
the  intervention  of  the  superior  authority. 

846.fjt  premises  that  **  offenders  frequently  escape  convic- 
tion on  their  triab  by  reason  of  the  technical  strictness  of 
criminal  proceedings  in  matters  not  material  to  the  merits  of 
the  case:''  that  ''such  technical  strictness  may  safely  be 
relaxed  in  many  instances,  so  as  to  ensure  the  punishment 
of  the  guilty,  without  depriving  the  accused  of  any  just  means 
of  defence : "  and  that ''  a  failure  of  justice  often  takes  place 
on  the  trial  of  persons  charged  with  felony  and  misdemeanor 
by  reason  of  variances  between  the  statement  in  the  indict- 
ment on  which  the  trial  is  had  and  the  proof  of  names,  dates, 
matters,  and  circumstances  therein  mentioned,  not  material 
to  the  merits  of  the  case,  and  by  the  misstatement  whereof 
the  person  on  trial  cannot  have  been  prejudiced  in  his  defence.^ 

847.  It  enacts  {sec,  1)  that  "whenever  on  the  trial  of 
any  indictment  for  any  felony  or  misdemeanor  there  shall 
appear  to  be  any  variance  between  the  statement  in  such 
indictment  and  the  evidence  offered  in  proof  thereof,  in  the 
name  of  any  county,  riding,  division,  city,  borough,  town 
corporate,  parish,  township,  or  place  mentioned  or  described 
in  any  such  indictment,  or  in  the  name  or  description  of  any 
person  or  persons,  or  body  politic  or  corporate,  therein  stated 
or  alleged  to  be  the  owner  or  owners  of  any  property,  real 
or  personal,  which  shall  form  the  subject  of  any  offence 
charged  therein,  or  in  the  name  or  description  of  any  person 
or  persons,  body  politic  or  corporate,  therein  stated  or  idleged 
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to  be  injured  or  damaged  or  intended  to  be  injured  or  i4^*i6Viot. 
damaged  by  the  commission  of  such  offence,  or  in  the 
Christian  name  or  surname,  or  both  Christian  name  and 
surname,  or  other  description  whatsoever,  of  any  person 
or  persons  whomsoever  therein  named  or  described,  or  in 
the  name  or  description  of  any  matter  or  thing  whatsoever 
therein  named  or  described,  or  in  the  ownership  of  any  pro- 
perty named  or  described  therein,  it  shall  and  may  be 
lawful  for  the  court  before  which  the  trial  shall  be  had,  if  it 
shall  consider  such  variance  not  material  to  the  merits  of  the 
i  case,  and  that  the  defendant  cannot  be  prejudiced  thereby  in  Mt  material  to 

his  defence  on  such  merits,  to  order  such  indictment  to  be  the  ca^and 
amended,  according  to  the  proof,  by  some  officer  of  the  court  defendant  cannot 
or  other  person,  both  in  that  part  of  the  indictment  where  such  bis  dSence,  and 

<■•  ,t  .4*v.i>  may  either 

variance  occurs  and  m  every  other  part  of  the  mdictment  proceed  with  or 

which  it  may  become  necessary  to  amend,  on  such  terms  as  uSaL 

to  postponing  the  trial  to  be  had  before  the  same  or  another 

jury,  as  such  court  shall  think  reasonable ;  and  after  any 

such  amendment  the  trial  shall  proceed,  whenever  the  same 

shall  be  proceeded  with,  in  the  same  manner  in  all  respects 

and  with  the  same  consequences,  both  with  respect  to  the 

liability  of  witnesses  to  be  indicted  for  perjury  and  otherwise, 

as  if  no  such  variance  had  occurred" 

848.  The  twelfth  section  provides  that  '^  J£  upon  the  trial  The  doctrine  or 
of  any  person  for  misdemeanor,  it  shall  appear  that  the  facts  wSXZ^  ^ 
given  in  evidence  amount  to  a  felony,  such  person  shall  not 
by  reason  thereof  be  entitled  to  be  acquitted  of  such 
misdemeanor,"  and  thus  puts  an  end  to  a  legal  subtilty, 
which  led  to  a  failure  of  justice  in  many  cases,  as  for 
example,  where  a  man  was  tried  for  an  assault  on  a  woman, 
and  it  tm-ned  out  that  he  had  committed  a  rape,  it  was  held 
that  lie  was  to  be  acquitted,  because  the  misdemeanor  had 
merged  in  the  felony. 

849.  It  depends  on  the  maxim,  *^  It  is  sufficient  to  prove  Variance  in  time. 
the  substance  of  the  issue,^   that  it  is  not  held  generally 
necessary  to  prove  the  time  precisely  as  laid,  except  in  cases 
where  the  particular  day  or  hour  may  form  an  ingredient  of 
the  offence  itself.^     This  is  the  constant  course  of  proceeding 

(7)  The  7  Geo.  8,  c  64,  &  20,  felonjor  misdemeanor,  shall  be  stayed 
declares  that  no  judgment  or  any  or  revened,  for  omitting  to  state  the 
indictment   or   information,  for   any     time  at  which  the  offence  was  com- 

T 
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AdTertedtoin 


in  criminal  prosecutions  before  eourts  of  ordinary  jnrisdic^ 
tion^  from  the  highest  offence  to  the  lowest:  —  In  high 
treason^  evidence  may  be  given  of  an  overt  act,  ei^er  before 
or  after  the  day  specified  in  the  indictment;  the  particular 
day  is  not  material  in  point  of  proof,  and  is  merely  matter  of 
form;* — nor  is  greater  strictness  required  in  the  proof  of 
charges  before  a  court  martial. 

850.  On  the  trial  of  Lieutenant-colonel  Alen,  the  court  in 
their  sentence  made  the  following  remark,  which,  as  part  of 
the  proceedings,  was  aj^roved  by  His  Majesty :  ''  The  court 
have  not  taken  into  consideration  the  circumstance  of  tiie 
order  of  tiie  30th  January,"  (the  order,  with  the  infraction 
of  which  the  lieutenantroolonel  was  charged),  **  hawig  been 
inserted  in  the  third  charge,  instead  of  the  SIst  of  that 
month,  tiie  mistake  appearing  to  have  been  merely  a  clerical 
one."» 

851.  In  the  case  of  a  soldier,  who  was  tried  for  having 
deserted  on  tiiie  19tii  October,  1833,  when  in  fact  he  had 
deserted  on  the  19th  October  of  the  preceding  year,  but 
was  still  illegally  absent  on  the  date  mentioned  in  the 
charge,  the  court  was  recommended  by  the  then  judge 
advocate  general*  to  come  to  a  specific  finding,  stating  the 
facts  which  appeared  in  evidence  as  above  detailed,  and  to 
find  the  prisoner  guilty  of  the  charge,  with  tiie  exception  of 
so  much  of  it  as  imported  that  he  deserted  on  or  about  the 
particular  date  mentioned. 

neoemirwhen       ^5^'  ^*  would  appear  tiiat  tiiis  Specific  finding  is  in  strict^ 
hH^Z^SI^  ness  essential  to  tiie  execution  of  the  sentence,  and  should  in 

no  case  be  omitted  when  a  date  has  been   inaccurately 

stated.' 


Spedflo  flndins ! 


been  inoonectly 
•Uted. 


mitted,  in  anj  case  where  time  is  not 
of  the  essence  of  the  offence;  nor  for 
staring  the  time  imperfecUyi  nor  for 
stating  the  offence  to  hare  been  com- 
mitted on  a  ^tij  tub9tquent  to  the  find- 
ing of  the  indictment  or  exhibttine 
the  information;  or  on  an  impouU^ 
day;  or  on  a  daj  that  neyer  hap- 
pened. 

(8)  1  Phillips,  600. 

(9)  G.O.,No.  425.  A  breach  of  £&is 
order  was  the  subject  of  the  charge. 

(1)  Mr.  Judge  Advocate  Gteneral 
Robert  Grant.  —  Letter,  dated  9th 
Janaaiy,  1834. 


(2)  The  jadge  adyocate  general 
remarked  npon  the  case  of  a  soldier 
of  the  Scots  Fnsilier  Oaards,  who  was 
proved  {February,  1833,) to  have  com- 
mitted the  offence  laid  to  his  charge, 
bat  not  npon  the  day  specified:  **It 
was  perfectly  competent  to  the  comt 
to  find  the  prisoner  guiltj  under  the 
charge  so  framed,  although  the  offence 
was  proved  to  have  occurred  on  a 
different  day,  but,  in  such  case,  it  waa 
in  strictness  the  duty  of  the  court  to 
specify  in  then*  finding  on  what  daj 
the  offence  took  place.*'  As  the  court 
in    this   instance    confined  itself  to 
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853.  An  alteration  first  appearing  in  the  mutiny  act  of  Varianoe in  place, 
1834,  which  has  been  already  adverted  to  (§  10),  considerably  reStlve^toI*"***™ 
affects  the  practice  of  courts  martial,  as  to  evidence  of  place,  existing  provision 
The   jurisdiction  of   courts    martial  is  extended  without  °  "**"^**^' 
limitation  as  to  place,  and  a  mistake  as  to  place,  uiiless  tiie 

place  be  nSaterial,  will  not  affect  the  proceedings ;  the  acts  of 
the  prisoner,  wherever  committed,  being  liable  to  be  given 
in  evidence. 

854.  Where  the  offence  has  been  incorrectiy  charged  as  Variance  as  to 
to  place,  the  court  may,  as  in  the  case  of  time,  correct  this  by  verdict. 
variance  by  a'  specific  finding.     In  a  recent  case  the  prisoner 

was  charged  with  deserting  firom  Aldershot,  and  tiie  court 
found  him  guilty  of  the  charge,  **  except  that  he  deserted 
from  Winchester  and  not  firom  Aldershot** 

855.  The  same  principle  applies  to  allegations  of  number 
and  quantity,  where  tiie  proof />ro  tanto  supports  the  claim  or 
charge ;  as,  for  example,  a  prisoner,  charged  witii  stealing 
ten  shillings,  may  be  convicted  of  stealing  five.' 

856.  Fourthly. — That  hearsay  is  not  evidence,  is  a  rule  Hearsay  not 
arising  from  the  admitted  principle  of  English  law,  that 

every  fact  against  a  prisoner  should  be  proved  on  oati^,  and 
in  the  presence  of  the  accused,  that  he  may  have  an 
opportunity  of  cross-questioning  the  witness  as  to  his  means 
of  knowledge,  and  concerning  all  the  particulars  of  his 
statement 

857.  Hearsay,  in  its  legal  sense,  is  used  with  reference  '^Heanayr 
both  to  that  which -is  written  and  that  which  is  spoken,  being  ™®^"*'* 
applied  to  tiiat  kind  of  evidence  which  does  not  derive  its 
effect  solely  from  tiie  credit  to  be  attached  to  the  witness  This  mie 
himself,  but  rests  also  in  part  on  the  veracity  and  competency  wntwes 
of   some  other  person  from  whom  the  witness  may  have 
received  his  information.^ 

858.  But  when  a  witness  in  the  course  of  stating^  what  but  does  not 

,  J        .1  .  /•  1  •  1    .•         exclude  evidence 

has  come  imder  the  cognizance  of  his  own  senses,  relative  or  words  or 
to  a  matter  in  dispute,  states  the  language  of  others  which  considered  as 
he  has  heard,  or  produces  papers,  which  he  identifies  as  nroundsor 
being  written  by  certain  persons,  his  evidence  may  some" 
times  be  tiiie  very  matter  in  dispute,  or  something  from  which 

stating  the  offence  had  not  occurred     tence  should  not  be  confinned. 
on  the  day  mentioned,  the  jadge  adro-         (3)  Starkie,  627. 
cate  general  recommended  the  sen-        (4)  1  Phillips,  143. 
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§  859-860. 


and  not  con- 
Bidered  M 
proving  thdr 
subject  maiter. 


Hewmjit 
excluded,  in 
CMOS  where  no 
other 

account  can 
possibly  be 
obtainecL 


Exceptions, 


dying  deolank 
tions  of  persons 
conscious  of 
being  in  a  dying 
state. 


reoetred  against 
a  prisoner 
charged  with 
their  death. 


and  equally  when 
favourable  to 
hiffl. 


a  pertment  inference^  relatiye  to  the  matter  in  difipute, 
may  be  drawn.  In  Buch  cases^  the  words  or  writings  are 
received  in  evidence — not  in  proof  of  their  own  truth,  but — 
as  being,  in  fact,  transactions,  concerning  which  enquiry  may 
be  instituted,  whether  they  have  taken  place  or  not.  On  the 
other  hand,  the  general  rule  excludes  any  verbal  or  written 
narrative  of  facts  received  from  some  other  person,  even  if 
that  person  were  a  witness  giving  his  evidence  on  oath,  and 
which  therefore  the  witness  could  only  deliver  to  the  court 
at  second  hand,^  even  though  such  statement  '^  purports  to  be 
the  narrative  of  an  eye-witness  of  a  transaction,  and  that 
witness  the  only  one,  and  he  since  dead.**  * 

859.  Apart  from  the  reception  of  documentary  evidence, 
and  of  confessions  by  prisoners,  which  will  be  considered 
hereafter,  there  are  several  deviations  from  this  rule,  the 
most  essential  of  which  is  in  the  admission  of  the  dying 
declaration  of  a  person,  (though  not  made  in  the  presence  of 
the  accused,  nor  subject  to  cross-examination,)  who,  having 
received  a  mortal  injury,  relates  the  cause  of  his  death  or 
other  material  circumstance,  but  there  must  be  actual  dan- 
ger of  death,  and  a  full  apprehension,  at  the  time,  of  such 
danger,  in  order  to  render  such  declarations  admissible  after 
the  death  of  the  party.^ 

860.  The  mind,  in  that  awful  state,  is  presumed  to  be 
under  as  great  a  religious  obligation  to  disclose  the  truth  as 
is  created  by  the  administration  of  an  oath :  but  it  is  held 
that  such  declarations  are  only  admissible  ''  where  the  death 
of  the  person,  who  made  the  declaration,  is  the  subject  of 
the  charge,  and  where  the  circumstances  of  the  death  are 
the  subject  of  the  dying  declaration."  *  The  declarations  of 
the  deceased  in  favour  of  a  party  charged  with  his  death  are 
admissible  equally  as  where  tiiey  operate  against  him.^ 


9 

(6 


(5)  1  FhiUipt,  164-8. 

(6)  1  PhiUipa,  167. 

(7)  Bjr  Lord  Deiiiium,C.J.,  1  Fhil* 
lips,  244. 

(8)  1  FhillliM,  241.  As  the  decla- 
rations of  a  dying  man  are  admitted 
on  a  supposition  that,  in  his  awfhl 
situation  on  the  confines  of  a  fiitnre 
world,  he  had  no  motires  to  misrepre- 
sent, bat,  on  the  contrary,  Uie  strongest 
motives  to  speak  without  disguise  and 


without  malice,  it  neoessariljr  follows, 
that  the  party  against  whom  they  are 
produced  in  evidenoe  may  enter  into 
the  particulars  of  his  state  of  mind, 
and  of  his  behaTiour  in  his  last  mo- 
ment; or  may  be  allowed  to  show, 
that  the  deceased  was  not  of  such  a 
character  as  was  likely  to  be  impressed 
by  a  religious  sense  of  his  approach- 
ing dissolution. 
(1)  1  Phillips,  242. 
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86i.  Words  and  writings  are  admitted  in  evidence  when  Heaiw 
they  are  connected  with^  or  serve  to  explain^  some  act,  the  m  medium*of 
nature  and  object,  or  the  motives  of  which  form  part  of  the  tiocttedbutas 
subject  of  enquiry.     When  actions  are  attributable  to,  or  trsnnction.or 
result  from,  deliberation,  actions  are  to  be  explained  by  the     ^^ 
existing  state  of  the  mind.*     A  prisoner's  conversation  con-  ^?^"'*^.®' 
nected,  though  by  implication  or  collaterally  only,  with  the  "^^Jg^^*^  • 
subject  of  enquiry,  may  be  received  as  indicative  of  the  bias  eoquiiy. 
or  propensity  of  his  mind.      Expressions  sometimes  afford 
the  only  just  criterion  or  index  by  which  to  judge  of  in- 
tention and  design ;  and  intention  and  design,  forming  the 
very  ^t  or  essence  of  some  crimes,  the  importance  of 
original  evidence  of  words  or  writings,  or  of  hearsay  in  its 
larger  and  more  ordinary  signification,   and  the  necessity 
of  admitting  it  in  certain  cases,  must  be  evident. 

862.  The  declaration  of  a  person  robbed,  or  of  a  woman  CompiAink 
ravished,  as  to  the  fact,  made  immediately  afterwards  are  npe,orn>b- 
evidence  to  confirm  tjiem,   though  the  particulars  of  such      ^' 
statements  cannot  be  enquired  into.' 

863.  What  a  witness  has  been  heard  to  say  or  has  written  Preriovs 

at  another  time  may  be  given  in  evidence,  under  certain  ^witooMM. 
circumstances,  which  will  be  adverted  to  with  reference  to 
the  discrediting  of  witnesses.^ 

864.  What  a  third  person  has  said,  or  written,  is  admis-  Conyqmtion 
sible  in  many  cases,  as  amounting  to  an  act  done  by  him,  thiiTperwn. 
or  as  showing  his  knowledge,  or  as  evidence  of  his  conduct. 

If,  for  instance,  it  is  material  to  enquire  whether  a  certain 

person  gave  a  particular  order  on  a  certain  subject,  what  he 

has  said  or  written  may  be  evidence  of  the  order ;  or,  where 

it  is  material  to  enquire  whether  a  certain  fact,  be  it  true  or 

false,  has  come  to  the  knowledge  of  a  third  person,  what  he 

has  said  or  written  may  as  clearly  show  his  knowledge,  as 

what  he  has  done.     So,  where  it  is  relevant  and  material  to  writingi  or 

enquire  into  the  conduct  of  rioters,  or  mutineers,  or  generally  SSSrStw**"" 

of  confederates,  what  has  been  said  or  written  by  any  of  the  m^mauinCT  aa 

party,  in  furtherance  of  a  common  design,  must  manifestly  '*^**™^*^- 

be  admissible  as  evidence  of  design  and  intention,  provided 

that  there  be  sufficient  evidence  of  concert  and  connection.' 

(2)  1  PhiUipi,  152.  C5)  1  Phaiipe,  167-9.    See  before, 

(3)  1  FhUlipe,  151.  (  821-4. 

(4)  See  hereafter,  §  981-3. 
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Best  ftttainable 
evidence  murt 
be  adduced. 

Where  not  to 
be  had, 
8«'condnT  it 
admitted; 


bnt  such 
wM'ondary 
evidence  matt 
be  legal 
evidence. 


Prodaction  of 
•econdary 
evidence  when 
better  can  be 
had,  raises  a 
gunpicion  of 
fraud  against 
the  party 
producing  it. 


Distinction 
between  beat 
possible  evi- 
dence and 
strongest  pos- 
sible assurance. 


Kiimbcr  of 


865.  Fifthly. — The  best  evidence  the  nature  of  the  case 
will  admit  of,  must  be  produced,  if  it  be  possible  to  be  had. 
Although  in  cases  where  the  best  possible  evidence  cannot, 
by  any  exertion,  be  obtained,  the  law  may  relax  its  demand, 
yet  it  must  be  remembered  that  it  cannot  forego  legal  proof. 
The  best  legal  evidence  not  being  attainable,  ^en,  and  then 
only,  is  the  next  best  legal  evidence  admitted.  The  law 
does  not  exclude  any  evidence^  which  is  the  best  that  can  be 
produced;  but  unauthenticated  copies  and  hearsay,  (with 
the  exceptions  elsewhere  mentioned,)  are  under  no  circum* 
stances  to  be  admitted. 

866.  The  meaning  of  this  rule  is,  not  that  the  fullest 
possible  evidence  of  the  matter  in  question  is  absolutely  and 
at  all  times  required,  but  that  no  evidence  shall  be  admitted, 
which  leaves  grounds  for  the  supposition  that  other  and 
better  evidence  remains  behind  in  the  party's  possession  or 
power :  for  die  very  production  of  such  secondary  evidence 
tends  to  ruse  a  presumption  of  some  secret  or  sinister 
motive  for  not  producing  the  best  and  most  satisfactory  evi- 
dence, and  leads  to  the  inference  that  the  evidence  withheld 
would  have  detected  some  concealed  falsehood. 

867.  The  law  excludes  secondary  evidence  for  the  reasons 
above  noticed,  but  it  does  not  require  the  strongest  possible 
assurance;  in  other  words,  it  does  not  require  the  fullest 
proof  the  case  will  admit  of,  nor  a  repetition  of  evidence 
beyond  that  which  is  sufficient  to  establish  the  fact.  For 
instance,  it  is  not  necessary,  in  order  to  prove  handwriting, 
to  call  the  writer  himself;  nor  if  a  whole  regiment  shotdd 
be  present  at  some  overt  act  of  mutiny  or  insubordination, 
as  the  striking  a  commanding  officer  in  front  of  his  regi- 
ment, will  the  law  require  the  production  of  the  whole  of 
the  persons  present ;  for  if  one  only  were  produced,  and  if, 
from  the  situation  he  was  in  at  the  moment  of  the  occurrence, 
he  had  as  favourable  an  opportunity  of  observing  what  took 
place  as  any  person  present,  the  evidence  afforded  by  such 
one  witness  would  be  complete,  and  not  inferior  in  kind  to 
any  that  could  be  produced.  In  such  case,  therefore,  the 
best  possible  evidence  (best  in  nature)  would  have  been  pro- 
duced, though  not  the  strongest  possible  assurance. 

868.  Sufficient  evidence  is  that  wliich  the  law  requires ; 
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not  an^'accumulation  of  identical  testimonj ;  hence  it  is,  that  i|yj»Met 


the  law  of  England  admits,  as  sufficient,  the  testimony  of  one  prooT^  fhct. 
credible  witness ;'  except  in  trials  for  perjury,  where  one  alone 
is  not  sufficient,  without  some  independent  corroborative  sinriewitnest 
evidence,  because  there  is  in  that  case  only  one  oath  against  more  are  not 
another,'  and  in  cases  of  felonious  advised  and  open  speaking 
against  the  Queen,'  and  certain  cases  of  high  treason  and 
misprision  of  treason.^     In  the  case  of  Atwood  and  Robins, 
at  the  summer  assizes  at  Bridgewater,  1787,  the  judges  of 
England  were  unanimously  of  opinion,  and  it  has  since  been  bat  u  !•  the 
held  as  a  rule,  (modified  in  practice  by  certain  cautions^)  tloe  to  require 

1  1.  ,         .  •  If-/.  «n  •coomiilioo 

that  an  accomplice  alone  is  a  competent  witness;  and  that  if  tobeoorrobo- 
the  jury,  weighing  the  probability  of  his  testimony,  think  lome  materiAi 
him  worthy  of  belief,  a  conviction  supported  by  such  testi- 
mony €done  is  strictly  legal.' 

869.  In  like  manner,  courts  martial  are  accustomed  to  re- 
ceive as  sufficient,  the  evidence  of  one  credible  witness  to  a 
fact  not  admitting  further  proof:  nor  is  there  any  exception 
to  this  practice  when  such  single  witness  is  the  prosecutor. 
The  prosecutor  before  courts  martial,  as  is  also  the  case  Evidence  or 

i     i.  i*        <■•  ..,.,.  1     •  proeecutor 

before  courts  of  ordinary  cnmmal  judicature,  being  a  coiw-  ■""^S"*  *" 
petent  witness,  his  credibility  only  is  liable  to  be  impeached, 
and  must  be  judged  from  attendant  circumstances.    In  cases 
therefore  where  the  privacy  of  the  offence  has  excluded  the 
possibility  of  further  proof,  and  where  no  facts  have  been 
proved  to  exist,  tending  to  place  in  doubt  the  credibility  of 
the  prosecutor,  courts  martial  have  admitted,  as  sufficient 
for  conviction,  the  testimony  of  the  prosecutor  alone.     At  a 
general  court  martial  held  at  Elingston,  Upper  Canada,  on 
the  25th  and  26th  May,  1814,  Paymaster  Robert  Francis,  a»eof 
of  the  103rd  regiment,  was  arraigned,  found  guilty,  and  VrandA: 
sentenced  to  be  discharffed,  upon  the  undermentioned  charge, 
which  admitted  the  evidence  of  the  prosecutor  alone,  not- 
withstanding the  prisoner  pleaded  not  guilty  to  the  charge, 

(1)  The  general  rule  of  the  law  of  restricted  to  the  usages  of  the  common 

Scotland  is  to  require  two  witnesses  law  coarts  of  England, 

for  the  proof  of  a  fact)  and  also  the  (2)  R.  v.  Mascot,  10  Mod.  193. 

Roman  law,  the  maxim  ronning  Cmiui  (3)  11  &  IS  Vict  c.  12,  s.  4. 

rupontio  nan  onwmo  audiaiur.     Bat  (4)  7  Will  8,  c  3,  ss.  2,  4. 

coarts  martial,  in  rcs->rting  to  courts  (5)  See  hereafter,  §  917. 

of  civil  jiidicatnro  for  precedents,  are  (6)  1  Phillips,  93-103. 
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§  870. 


Bvidenoe  of 
prosecutor 
sufficient  in 
certoinc 


charge.  and  stTeiiuouBly  denied  the  facts  set  forth  in  it:  ^'  Scaadalous 

and  infamous  conduct,  unbecoming  the  character  of  an  oiBScer 
and  a  gentleman,  in  taking  an  opportunity  when,  from  the 
absence  of  a  third  person,  he  appeared  to  consider  himself 
safe  from  legal  prosecution,  to  use  language  highly  dis- 
respectful and  reproachful  to  Colonel  Scott,  his  commanding 
officer,  and  to  throw  out  disgraceful  and  infamous  insinuations 
to  the  prejudice  of  his  character,  such  conduct  being  also 
highly  subyersive  of  good  order  and  military  discipline, 
taking  place  at  Kingston,  Upper  Canada,  on  the  morning  of 
the  19th  May,  1814."' 

870.  A  case  occurred,  about  the  time  of  Paymaster 
Francis'  trial,  which  produced  some  remarks  by  the  Prince 
Kegent,  and  must  be  entirely  conclusive  as  to  the  legal 
sufficiency,  on  courts  martial,  of  one  credible  witness  (though 
he  be  the  prosecutor)  to  produce  conviction,  except  in  cases 
specially  requiring  two;  the  case  was  as  follows:  Lieutenant 
John  Cameron,  of  the  4th  Garrison  Battalion,  was  arraigned 
at  Bermuda,  in  June,  1814,  upon  charges  preferred  against 
him  by  Captain  Hart,  of  the  same  corps;  'Ust.  For  conduct 
highly  insubordinate  and  totally  subversive  of  good  order 
and  military  discipline,  on  the  evening  of  the  20th  May  last, 
in  a  house  rented  for  officers'  barracks,  by  laying  one  hand 
upon  the  hilt  of  his  sword,  and  striking  Captain  Hart  a  blow 
with  the  other;  and  afterwards,  when  ordered  in  arrest,  for 
making  a  violent  blow  at  the  said  Captain  Hart,  in  direct 
breach  of  the  articles  of  war.  2nd.  For  leaving  the  above 
barracks  on  the  same  evening,  after  being  in  his  room  in 
arrest  by  order  of  Captain  Hart,  and  for  having,  on  his 
return,  used  insulting  and  contemptuous  language  to,  and 
provoking  gestures  at,  the  said  Captain  Hart,  in  breach  of 
the  articles  of  war,  and  subversive  of  good  order  and  military 

finding:  discipline."    Upon  which  charges  the  court  came  to  the 

following  decision :  "  With  respect  to  the  first  charge,  that 
from  Want  of  corroborating  circumstances  the  charge  is  not 
proved,  and,  therefore,  doth  acquit  the  prisoner."  Upon 
the  second :  *'  That  walking  in  the  garden  belonging  to  the 
barracks  was  not  breaking  his  arrest,  and  with  respect  to 
the  latter  part  of  the  charge,  the  court,  for  the  reasons 


Omm  of  Lieut. 
Cameron : 


charge: 


(7)  G.  O.,  No.  344. 
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assigned  in  the  first  charge^  doth  acquit  the  prisoner.'*  The 
court  was  re-assembled  bj  the  major-general  commanding, 
to  reyise  their  opinion,  but  adhered  to  that  first  given. 
The  proceedings,  being  submitted  to  the  Prince  Kegent,  were 
confirmed  in  the  followinct  terms :  *^  Under  all  the  circum-  remarks  of  the 

^  Prinoe  Begent. 

stances  of  the  case,  the  Prince  Regent  has  been  pleased,  in 
the  name  and  on  the  behalf  of  His  Majesty,  to  confirm  the 
sentence  of  the  court :  but  as  the  court  mjist  be  presumed 
to  have  founded  their  sentence  of  acquittal  upon  the  belief 
that  Captain  Hart's  evidence  was  given  imder  the  impression 
of  irritation,  and  an  exaggerated  description  of  what  had 
occurred,  there  being  no  doubt  of  the  legal  sufficiency  of  one 
witness  to  justify  conviction,  if  the  evidence  of  such  witness  be 
entitled  to  full  credit;  and  viewing  all  the  circumstances 
connected  with  the  conduct  of  the  prisoner.  Lieutenant 
Cameron,  the  Prince  Regent  has  been  pleased  to  consider 
him  an  improper  person  to  remain  in  the  4th  Garrison  Bat- 
talion, and  to  conunand  that  he  shall  forthwith  be  placed 
upon  half-pay."  * 

871.  It  has  been  well  remarked  by  Mr.  Phillips,  on  the  Bridenoeof 
subject  of  a  single  witness,  that  in  deciding  upon  the  effect 
of  evidence,  the  question  is,  not  by  how  many  witnesses  a 
fact  may  have  been  proved,  but  whether  it  has  been  proved 
satisfactorily,  and  so  as  to  convince  the  understanding. 
The  number  of  witnesses  is  not  more  conclusive  on  matters 
of  proof,  than  a  number  of  arguments  on  a  subject  of  reason- 
ing. If  the  law  were  in  every  case  peremptorily  to  require 
two  witnesses,  this  would  by  no  means  ensure  the  discovery 
of  truth;  but  it  would  inevitably  obstruct  its  disclosure, 
wherever  the  facts  were  known  only  to  a  single  witness;  and 
thus  secret  crimes  might  escape  with  impunity.  Abstractedly 
speaking,  there  cannot  be  any  reason  for  suspecting  the 
evidence  of  a  witness,  because  he  stands  alone.  The  evi- 
dence of  a  single  witness  may  be  so  clear,  so  full,  so  impartial, 
so  free  from  all  suspicion  and  bias,  as  to  produce  in  every 
mind,  even  in  the  most  scrupulous,  the  strongest  and  deepest 
conviction.  On  the  other  hand,  witness  may  crowd  after 
witness,  all  making  the  same  assertions,  yet  none  be  worthy 
of  credit.     In  short,  it  is  the  character  of  witnesses,  and  the 

(1)  Axkj  inaccaracy  perceivable  in     the  transcriber, 
thia  paragraph  is  not  attribatable  to        (2)  O.  O^  No.  346. 
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Exoeptloiu ; 


■afficient  to 
prove  that  tho 
acciLsed  acted 
in  tho  charac- 
ter set  forth ; 


or  that  the 
authority 
originating  an 
order  acted  in 
the  capacity ; , 


or,  where  doubt 
an  to  attestation, 
that  soldier  liad 
served  six 
months. 


character  of  their  evidence,  that  ought  to  prevail;  not  their 
number. 

872.  To  the  rule  which  requires  that  the  best  evidence  shall 
be  producedy  there  are  exceptions  which  will  be  noticed  in 
speaking  of  written  evidence.  Also  it  is  sufficient  to  prove 
that  the  accused  acted  in  the  character  alleged  in  the  charge, 
without  bringing  direct  evidence  of  his  appointment  or 
engagement  Thus,  on  a  charge  of  neglect  of  any  special 
duties  attaching  to  a  particular  post  or  employment,  it 
would  be  sufficient  to  show  that  the  accused  had  acted  in  the 
character  set  forth,  without  putting  in  proof  the  commission 
or  order  under  which  he  acted ;  this  has  been  ruled  on  an 
information  in  a  common  law  court,  against  a  military  officer, 
for  making  false  returns.'  So  also  on  the  trial  of  an  officer 
or  soldier  for  disobedience  of  orders  given  by  a  particular 
person,  specially  authorized  by  his  office,  it  is  sufficient  to 
show  that  the  officer  giving  the  order  had  previously,  in  the 
knowledge  of  the  accused,  acted  in  the  capacity  alleged. 
On  a  charge  of  desertion  or  other  offence  against  military 
discipline,  it  is  sufficient  to  prove  that  the  accused  received 
the  pay,  or  did  the  duties  of  a  soldier,  without  proving  his 
enlistment  or  attestation.  And  the  mutiny  act  specially 
provides  that  no  person,  who  for  six  months  has  received  pay 
and  been  borne  on  the  strength  and  pay  list  of  any  regiment 
or  corps,  or  depot  or  battalion  of  a  regiment  or  corps  (of 
which  the  last  quarterly  pay  list,  if  produced,  is  declared 
to  be  evidence),  is  entitled  to  claim  his  discharge  on  the 
ground  of  error  or  illegality  in  his  enlistment  or  attestation, 
or  on  any  other  ground  whatsoever,  but,  on  the  contrary, 
shall  be  deemed  to  have  been  duly  enlisted  and  attested.^ 


Evidence, 
according  to 
the  effect  pro- 
duced on  the 
Judgment, 


ia  Direct,  or 


Of  Presumptive  Evidence. 

873.  Proof  is  either  positive,  or  presumptive  and  circum-* 
stantial.  Positive  proof  arises  from  direct  evidence,  which  if 
true  establishes  or  overthrows  a  fact  immediately  in  question. 
Presumptive  proof  arises  from  circumstantial  evidence,  that  is, 
evidence   which  directly   proves    some   fact,   in   itself  not 


(3)  1  PhiUipa,  881. 
ner,  2  Campbell,  513. 


Bex  V.  Gard-         (4)  Mat.  Act,  sec  58. 
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immediately  in  question^  but  the  truth  of  which  indirectly  presumptiTe. 
proves  or  disproves  some  other  fact^  which  is  immediately 
the  subject  of  investigation^  or  is  a  reason  for  or  against  the 
probability  of  such  other  fact     Presumptive  proof,  therefore.  Effect  of 

•  IV  \  jJLxL  ^-x  Presiimptivo 

IS  an  enect  produced  by  the  concurrence  oi  circumstances  Evidence. 
given  in  evidence,  which  common  sense  points  out  as  tending 
to  a  probable  result :  it  is  an  inference  that  a  particular  fact 
has  taken  place ;  a  consequence  or  conclusion,  to  which  the 
mind  is  led,  from  the  ordinary  or  probable  effects  result- 
ing from  certain  causes ;  or  whioh  the  mind  arrives  at  by  a 
comparison  of  results  with  causes.     As  there  are  necessarily 
many  shades  of  presumptive  evidence,  the  degree  of  con- 
fidence to  be  placed  on  it  depends  on  the  degree  of  probabi- 
lity of  the  occurrence,  as  arising  from,  or  taken  in  connection 
with,  the  imputed  cause,  and  on  the  number  of  facts,  not 
depending  on  each  other,  but,  though  distinct,  concurring  to 
render  the  event  likely.     Beccaria  has  accurately  remarked  Serena  proofs 
that  when  all  the  proofs  of  a  fact  are  dependent  on  one,  the  a^^iduar '^ 
number  of  proofs  neither  increase  nor  diminish  the  probability  ?hdr  V^ht 
of  the  fact;  for  the  value  of  the  whole  is  reduced  to  the      ™      *"*** 
value  of  that  on  which  they  depend ;  and  if  this  fail,  they  all 
fall  to  the  ground.     But  when  the  proofs  are  distinct  and 
independent  of  each  other,  the  probability  of  the   fact  in- 
creases in  proportion   to   the  number   of  proofs;    for  the 
falsehood  of  one  does  not  influence  the  other.* 

874.  The  value  of  presumptive  evidence  may  be  said  to  TBiueof 

11  •  1  1-1  1     presumptWe 

depend  on,  and  be  proportionate  to,  the  number  and  strength  evidence; 
of  the  links  by  which  it  is  connected  with  the  main  fact  in 
issue.  The  value  of  a  multiplied  series  of  consequences,  or 
a  variety  of  chains,  if  connected  only  with  an  individual 
link,  and  not  carried  separately  home  to  the  facts  in  issue, 
can  be  derived  from  that  particular  link  alone ;  and  if  it  fail, 
or  its  connection  with  the  facts  in  issue  be  broken,  the 
value  of  the  chain  of  evidence  must  obviously  be  entirely 
destroyed. 

875.  It  has  been  well  observed,   by  the  author  before  Moral 
quoted,  that  moral  certainty  is  nothing  more  than  probability, 
but  probability  such  as  is  termed  certainty,  because  every 
man  of  sense  assents  to  it  necessarily,  from  habit  springing 

(5)  B«ccaria,  Dei  Delitti  e  dcUo  Pene,  s.  14. 
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§  876-878. 


Presnmpiive 
evidence  should 
be  admitted 
cautiously. 


Prwraniptioiis 
of  Uw. 


PresamptiTO 
proof  of 
the  payment 
of  inon^s 


of  the  exist- 
ence of  an 
order; 


from  the  necessity  of  action  and  preceding  all  speculative 
theory.  Thence  he  argues,  that  the  certainty,  which  is 
required  to  convict  an  offender,  is  precisely  that  which 
influences  or  determines  every  man  in  the  most  important 
acts  of  his  life.  He  remarks,  that  this  moral  certainty  is 
more  easy  to  feel  than  accurately  to  define;  and  so  com- 
pletely does  he  consider  that  moral  certainty  is  the  effect 
of  feeling  rather  than  the  result  of  study  or  the  application 
of  acquired  theories,  that  he  prefers,  as  less  fallible,  ignorance 
judging  from  feeling,  than  science  deciding  from  thought 
and  reflection.^ 

876.  A  concurrence  of  well  authenticated  incidents  may, 
in  some  cases,  carry  as  clear,  or  eyen  a  clearer,  conviction  to 
the  mind,  than  positive  testimony,  imconfirmed  by  circum- 
stances, could  have  done.  ^'  Circumstances  cannot  lie."  Pre- 
siunptive  evidence  must,  notwithstanding,  be  ever  held  as 
a  secondary  kind  of  proof,  and  only  to  be  allowed  when 
the  fact  cannot  be  proved  directly;  it  should  be  admitted 
cautiously,  and,  when  received  as  proof  of  guilt,  shotdd  be 
such  as  to  exclude  a  rational  probability  of  innocence. 
When  the  nature  of  the  case  justifies  the  admission  of  pre- 
sumptive evidence,  the  rule  of  law,  that  evidence  must  be  con-' 
fined  to  the  points  in  issue^  must  necessarily  be  relaxed,  as 
before  remarked,  when  referring  to  this  maxim. 

877.  But  besides  presumptions  of  fact,  which  suppose  in 
each  case  an  independent  act  of  reasoning,  there  are  certain 
presumptions  of  law,  which  will  stand  good  until  the  contrary 
is  proved.  The  law  presumes  that  every  man  is  innocent, 
until  the  contrary  is  proved ;  that  a  man  may  be  induced  to 
confess  himself  guilty  when  innocent,  by  the  hope  and  pro- 
mise of  pardon  ;  and  the  like. 

878.  A  receipt  for  subsequent  rent  is  presumptive  proof 
that  rent,  for  a  former  period  for  the  same  premises,  has 
been  paid.^  Proof  of  the  settlement  of  a  soldier's  accounts, 
for  a  particular  month,  would,  in  the  absence  of  contrary 
evidence,  be  presumptive  proof  that  he  had  been  settled  with 
for  any  previous  month,  since  the  orders  of  the  army  direct 
that  a  soldier  should  be  settled  with  monthly.  Proof  of  the 
existence  of  an  order  in  an  orderly  book,  it  being  shown  that 


(6)  Bcccaria,  s.  14. 


(7)  1  Phillips,  492. 
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it  is  the  duty  of  the  party  daily  to  inspect  the  same,  is  pre-  of  desertion ; 
sumptive  proof  of  notice  or  the  delivery  of  an  order,  but 
obviously  admits  of  contrary  proof.  Proof  that  a  soldier 
belonging  to  a  draft  which  embarked  to  join  the  service 
companies  of  a  regiment  abroad,  and  that  he  was  apprehended 
after  the  transport  had  sailed,  and  at  a  distance  from  the 
port  of  embarkation,  has  been  held  by  the  highest  authority 
sufficient  to  justify  a  conviction  for  desertion,  the  prisoner 
not  offering  any  explanation  of  his  absence. 

879.  There  is  a  general  presumption  in  criminal  matters.  Presumption 
that  a  person  intends  whatever  is  the  natural  and  probable  **  °  "  °» 
consequence  of  his  own  actions.® 

880.  Where  an  act  is  done  injurious  to  another,  malice  ofmaucei 
(that  is,  a  purpose  to  injure,)  is  primd  facie  to  be  presumed 

in  the  person  doing  that  act ;  thus  on  a  charge  of  murder, 
the  law  presumes  malice  from  the  act  of  killing,  unless  the  ™^ 
prisoner  justify  or  extenuate  the  act.'* 

881-9.  O^  *  charge  for  disgraceful  conduct  in  wilfully  ^^ 
maiming  or  injuring  with  intent  to  render  unfit  for  the  service^  ^J^J^^^ 
the  intent  must  be  collected  from  circumstances,  and,  in  de- 
fault of  other  evidence,  it  may  be  presumed  or  inferred  from 
the  act  of  maiming  or  injuring.  Examples  might  readily  be 
multiplied,  were  it  necessary,  but  it  will  be  evident,  that  in 
every  case,  intention  can  be  but  matter  of  presumption, 
arising  either  from  the  facts  stated  in  the  charge,  or  firom 
collateral  &ct8  appearing  in  evidence, 

(8)  1  Phillips,  474.  (9)  1  Phillips,  474  and  475. 
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LEGAL  PROVISION  FOR  ATTENDANCE  OP  WITNESSES  AND 
PRODUCTION  OP  DOCUMENTS  ;  AND  AGAINST  FALSE 
OATHS. 


Attenduoe 
of  witneaaes 
•enforood 
by  lav. 

Witnesses 
duly  sum- 
moned and 
not  attending, 
or  withholding 
evidence, 
are  liable  to 
attachment. 


must  attend 
unconditionally, 


890.  It  is  the  duty  of  the  judge  advocate,  or  president,  as 
the  case  may  be,  to  summon  the  witnesses  who  may  be 
required  either  on  the  part  of  the  prosecution  or  the  defence. 
It  is  provided  by  the  mutiny  act,  that  all  witnesses,  ''as 
well  civil  or  military,"  so  duly  simmioned,  **  who  shall  not 
attend  on  such  courts,  or  attending  shall  refuse  to  be  sworn, 
or  being  sworn  shall  refuse  to  give  evidence  or  not  produce 
the  documents  under  their  power  or  control  required  to  be 
produced  by  them,  or  to  answer  all  such  questions  as  the 
court  shall  legally  demand  of  them,"  shall  be  liable  to  be 
attached  in  the  Court  of  Queen's  Bench  in  London  or  Dublin, 
or  the  Court  of  Session,  &c.,  in  Scotland ;  or  courts  of  law  in 
the  colonies  or  elsewhere  respectively,  in  like  manner  as  if 
such  witnesses,  after  having  been  duly  sununoned  or  subpoe- 
naed, had  neglected  to  attend  upon  a  trial  in  any  proceeding 
in  the  court  in  which  complaint  may  be  made.^ 

891.  Formerly  the  clause  ran  in  any  criminal  proceeding ^ 
but  when  the  mutiny  act  was  recast  in  1829,  the  word 
criminal  was  omitted :  it  may  be  inferred  that  this  omission 
did  not  alter  the  intention  of  the  act,  the  penalties,  incurred 
by  neglecting  to  attend  courts  martial,  still  being  such  as 
arise  from  neglecting  to  attend  a  trial  in  any  proceeding, 
and,  consequently,  in  a  criminal  one.  It  is  well  known 
that,  in  criminal  proceedings,  the  demands  of  public  justice 
supersede  every  consideration  of  private  inconvenience,  and 
witnesses  are  bound  unconditionally  to  attend  the  trial  upon 
which   they   may  be   sunmioned.      They  cannot  lawfully 


(1)  Mat.  Act,  sec.  13. 
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refuse  attendance  on  the  ground  of  not  having  received  or  subject  to 
been  tendered  their  expenses,^  except  where  the  process  is  ****^^™®^*- 
served  in  one  of  the  parts  of  the  United  Kingdom  for  the 
appearance  of  the  witness  in  another  of  the  parts ;'  it  there- 
fore follows,  that  in  all  cases  (saving  the  exception  just 
stated,)  witnesses  failing  to  attend^  courts  martial,  being 
duly  summoned,  though  their  expenses  be  not  tendered,  are 
liable  to  be  proceeded  against  by  attachment. 

892.  Military  witnesses  failing  to  attend  or  withholding  Military 
evidence  are  moreover  amenable  to  military  law  for  such  f!SiiJS1^att«nd 
conduct,  to  the  prejudice  of  good  order  and  military  dis-  offence  ag^iut 
cipline,  as  the  military  offence  does  not  merge  in  the  civil    **  **    ®* 
misdemeanor  in  consequence  of  the  provision  in  the  mutiny 

act  as  to  attachment 

893.  Cases  having  arisen  in  which  officers  holding  the  ^®™®2L**'of 
high  and  responsible  appointments  of  governor  and  com-  JJS^^f  5lJ*y^"* 
mander  of  the  troops,  and  beinsc  invested  with  a  warrant  «>nvfning_^ 

,  n  •  oourtumartial 

from  the  sovereign  for  convemng  general  courts  martial, 
have  declined  to  attend  and  give  evidence  on  trials  held 
under  their  authority,  when  duly  summoned  by  the  judge 
advocate  for  that  purpose,  the  matter  was  referred  to  the 
proper  authority,  and  Lord  Hill  was  advised  that  officers  so 
circumstanced  are  not  privileged  from  giving  evidence  before 
a  general  court  martial,  and  that  being  invested  with  the 
royal  warrant,  and  being  the  persons  who  have  convened  the  are  not 
courts  martial  and  who  are  to  confirm  or  disapprove  of  the  ihe'du^o?^™ 
proceedings,   they   are  not    exempted   from    the    duty  of  wj^iSaief  ** 
attending  as   witnesses   when   summoned,   and    answering  ***®'^''» 
such  questions  as  may  be  legally  put  to  them.^ 

894.  The  circular  upon  the  abovesubjectcontinues: '^  There  butarenot 
are  no  doubt  many  questions,  which  might  be  put  to  other  Ms^quea. 
witnesses,  which  could  not  be  put  to  governors  and  com-  aWeon iSe  **"" 
manders  of  the  troops,  as  they  could  not  be  compelled  to  dis-  ^ncy,  ^" 
close,  nor  ought  they  to  be  permitted  to  disclose,  confidential 

official  correspondence  or  correspondence  touching  the  officers 
of  their  government,  or  to  give  any  information  which,  on  the 

(2)  2  Phillips,  441.  cecdings  of  the  coart,  who  neglected 

(d)  45  Gko.  S,  c.  92.  to  give  him  notice  in  dae  time. —  Rex 

(4)  A  witness  mast  attend  himself,  v.  Fenn,  3  D.  F.  C.  547. 

pursuant  to  his  summons;  it  is  no  ex-  (5)  Circular  to  Oovemors,  &c. — 

cusc  for  his  non-attendance  that  he  MUttary  Secretary,  Horse  Guards,  23rd 

emplojrcd  a  person  to  watch  the  pro-  February,  1837. 
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S  895-896. 


althonghit 
has  not  been 
made  appear 
that  their 
evidence  is 
essential; 


which  point 
was  expressly 
raised* 


and  drew  fbrth 
a  notification 
of  the  liability 
to  trial  by 
courts  martial 
of  persons 
yescatiously 
summoning 
oommanders 
of  the  troops 
as  witnesses. 


Summons, 
form  of,  not 
essentia]. 


ground  of  public  policy^  they  are  bound  to  withhold^  but  tbere 
is  no  rule  of  law  which  exempts  altogether  the  governor  or 
commander  of  the  troops  in  a  colony  from  giving  evidence 
before  a  court  martial  or  any  court  of  justice." 

895.  In  the  year  1854^  the  commander-in-chief  in  India, 
having  been  summoned  as  a  witness  for  the  defence  on  the 
trial  of  a  subaltern  in  the  32nd  regiment  '^  with  deference 
demurred  at  the  requisition  so  made  upon  him,  until  he  had 
been  furnished  with  the  assurance  of  the  court  of  its  being 
their  opinion  that  his  attendance  as  a  witness  was  essential 
to  the  cause  of  the  prisoner."*  In  the  following  year  a 
circular  to  commanders  of  the  troops  abroad  informed  them, 
with  reference  to  the  circular  of  the  23rd  February,  1837, 
that  a  question  having  recently  arisen  "  whether  some  distinct 
qualification  may  not  be  thought  advisable  to  be  attached  to 
the  instructions  conveyed  in  the  circular  to  the  effect  that  in 
all  cases  the  competency  of  the  party  so  sununoned  to  bear 
witness  with  reference  to  any  one  fact  included  in  the 
charges  should  be  ascertained  by  competent  authority  before 
the  siunmons  is  admitted  to  be  valid,"  which  had  been 
referred  to  tiie  proper  legal  autiiority,  that  officer  suggested 
the  expediency  of  appending  to  the  said  circular  the  following 
paragraph,  viz.  ^'  It  is  however  to  be  observed  that  if  any 
person,  who  is  subject  to  military  law,  should  cause  the 
commander  of  the  troops  to  be  summoned  to  give  evidence 
before  a  court  martial,  and  it  should  manifestly  appear  that 
such  person  must  have  tiien  well  known  that  tiie  evidence  of 
such  officer  could  not  be  needed  for  the  purposes  of  justice, 
such  person  will  thereby  render  himself  liable  to  be  arraigned 
before  a  court  martial  on  a  charge  for  conduct  to  the  pre- 
judice of  good  order  and  military  discipline" — and  Lord 
Hardinge,  concurring  in  this  view  of  the  case,  desired  that 
the  paragraph  above  quoted  may  be  considered  and  taken 
to  be  part  of  the  said  circular.^ 

896.  No  form  of  summons  is  set  forth,  but  it  should 
obviously  state  the  time  and  place  precisely  of  the  assembling 
of  the  court,  and  might  command  the  witness  to  lay  aside  all 
pretences  and  excuses  and  appear  at  the  trial,  on  pain  of 


(6)  Memo,  hy  Sir  W.  K.  Gomm, 
Simla,  leth  Oct.,  1854. 


(7)    Circular,  Military   Secretary, 
Horse  Gnarda,  15th  March,  1855. 
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the  penalties  declared  in  the  mutiny  act.^  The  summons  is  by  whom 
served  bj  the  provost  marshal  general  on  courts  martial 
attended  by  the  judge  advocate  general^  and^  in  other  cases^ 
by  the  provost  marshals,  their  deputies,  or  non-commissioned 
officers  appointed  for  the  duty,  or  upon  civilians,  in  certain 
cases,  when  more  convenient,  through  the  intervention  of  the 
police  force,  or  local  functionaries^  at  the  request  of  the 
military  authorities. 

897.  The  sununons  should  be  served  personally  on  the  Sommoiu 
witness,  particularly  if  not  subject  to  military  law,  and  penonaiiy. 
in   reasonable  time  before  the  day  of  trial,  that  he   may 

suffer  the  less  inconvenience  from  his  attendance  on  the 
court.®  Notice  to  a  witness  in  London,  at  two  in  the  after- 
noon, requiring  him  to  attend  the  sittings  in  Westminster 
in  the  course  of  the  same  evening,  has  been  held  too  short, 
but  a  person,  present  in  court,  may  be  summoned  as  a 
witness  without  previous  notice.^  If  the  witness,  whose 
attendance  is  required,  be  a  married  woman,  it  will  be 
necessary  to  serve  the  summons  upon  her  personally,  the 
service  upon  her  husband  is  not  held  sufficient.' 

898.  All  persons  duly  summoned  by  the  officiating  judge  ^'?*}>2JS? 
advocate  of  a  general  court  martial,  or  by  the  president  of  noi 
courts  martial  other  than  general,  are  privileged  from  arrest 
during  their  necessary  attendance  in  or  on,  and  in  going  to, 
and  returning  from,  courts  martial,  in  like  manner  as 
witnesses  attending  any  of  Her  Majesty's  courts  of  law  are 
privileged,  and  if  unduly  arrested,  it  is  imperative  on  the 
court  out  of  which  the  writ  or  process  issued  by  which 
such  witness  was  arrested,  to  discharge  him.'  A  reasonable 
time  is  allowed  to  the  witness  for  going  and  returning  and, 
in  making  this  allowance  the  courts  are  disposed  to  be 
liberal.^  In  the  ordinary  courts  of  law  it  is  not  necessary 
that  a  witness  should  have  been  served  with  a  subpcena,  if, 
upon  application  to  him,  he  consent  to  attend  without 
one.  But  it  has  not  been  decided  that  this  applies  to 
proceedings  before  courts  martial ;  the  terms  of  the  statute, 
by  which  protection  is  afforded, — all  persons  duly  summoned 

(8)  Form,  Appendix,  XIII.  (2)  2  PhiUipe,  428. 

(9)  2  Phillips,  427.  (3)  Mut  Act,  sec.  13, 
(1)  2  PhiUips,  427.                                    (4)  2  PhUlips,  428, 
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i  899-90.1. 


BummoiiB  to 
produce  writ- 


documents 
in  possession 
of  advene 
pwrty. 


Witness 
must  bring 
documents 
required 
by  summons. 


and  produce 
them  in  obe- 
dience to  the 
decision  of  the 
court. 


Military 
witnesses. 


before  minor 
courts  martiaL 


in  arrest  or 
confinement, 
or  imprisoned 
in  military 
custody; 


as  witnesses, — do  not  include  witnesses  attending  without  a 
summons. 

899.  I£  any  person  has  in  his  possession  or  under  his 
control  any  papers^  letters^  accounts^  returns,  orders,  books, 
writings,  or  other  documents  which  are  thought  necessary  to 
the  trial,  a  special  clause  must  be  inserted  in  the  summons 
to  attend,  called  by  lawyers  a  duces  tecum,  requiring  him 
under  the  like  penalties  to  bring  them  with  him.  The 
prosecutor  may,  in  this  way,  be  required  to  produce  docu- 
mentary evidence  at  the  instance  of  the  prisoner.  The 
prisoner,  however,  cannot  be  compelled  to  furnish  evidence 
against  himself,  but  the  prosecutor  may  call  on  him,  through 
the  judge  advocate  or  the  president,  to  produce  any  documents 
in  his  possession,  and  if^  after  proof  of  a  reasonable  notice, 
they  are  refused,  secondary  evidence  of  the  contents  may 
be  admitted. 

900.  A  witness  served  with  a  summons  is  obliged  to 
attend ;  and  though  it  will  be  a  question  for  the  consideration 
of  the  court,  whether  he  ought  to  be  compelled  to  produce 
the  writings  in  his  possession,  yet  he  ought  to  be  ready  to 
produce  them,  if  ordered  by  the  court;  and  in  case  of 
disobedience,  without  sufficient  cause,  will  be  liable  to  an 
attachment :  or  a  military  witness  would  be  subject  to  arrest 
and  subsequent  trial  by  a  court  martial. 

901.  Instead  of  a  personal  service  of  the  summons,  mili- 
tary witnesses,  if  officers,  are  occasionally  summoned  by 
letter  from  the  judge  advocate  ;  if  soldiers,  the  judge  advo- 
cate addresses  a  letter  to  their  commanding  officer,  to  direct 
their  attendance,  who,  when  requisite,  makes  the  necessary 
application  for  a  route  or  order  through  the  usual  channel. 

902.  In  the  case  of  minor  courts  martial,  military  witnesses 
for  the  prosecution,  and  also  any  whom  the  prisoner  may 
require  for  his  defence,  are  generally  warned  to  be  in  attend* 
ance  on  the  assembly  of  the  court,  in  order  to  prevent  the 
delay  incident  to  a  legal  summons  from  the  president. 

903.  Officers  under  arrest,  and  soldiers  who  are  confined 
or  imprisoned  in  military  custody,  may  be  produced  as 
witnesses,  on  the  order  of  the  commanding  officer.  Military 
offenders  under  sentence  of  imprisonment  by  a  court  martial, 
in  a  common  gilbl,  may  be  removed  in  military  custody,  for 
the  purpose  of  giving  evidence  before  a  court  martial,  as  for 
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removal  to  another  place  of  confinement ;  ^  and  soldiers  con-  Mmury 
fined  in  a  military  prison  may  be  removed  for  this  purpose  in  oommon 
on  the  order  of  the  general  or  other  officer  commanding  the  inmiiituy 
district  in  which  it  is  situated.^    Persons^  whether  civilians 
or  belonging  to  the  service^  who  may  be  detained  in  the  WitnesBin 
custody  of  the   civil  power^  either  on  a  civil  or  criminal  oMi^pi^OT. 
process,  may  be  brought  by  a  writ  of  habeas  carpus,  or 
an  order  of  a  secretary  of  state  of  one  of  the  judges  of 
the  superior  courts,  for  examination  as  witnesses  before  a 
court  martial,  in  like  manner  as  they  may  be  brought  up 
before  magistrates  or  courts  of  record.^ 

904.  Officers  attending  courts  martial  at  a  distance  from  Bxpenoes  of 
their  quarters  receive  the  travelling  and  daily  allowances,  ^^^^*^' 
subject  to  the  conditions  specified  in  the  royal  warrant,  and  officers  s 
in  the  explanatory  directions  thereto  annexed.^    Non-com- 
missioned officers  or  soldiers  ordered  to  attend  as  witnesses,  loidien. 
at  a  distance,  in  every  case  receive  the  usual  marching  money. 

905.  However  expedient  and  reasonable  it  may  be,  that 
civilians  attending  to  give  evidence  in  furtherance  of  public  no  express 
justice,  should  be  compensated  for  unavoidable  expences  thea^oesof 
incurred ;  and  poor  persons  also,  for  their  loss  of  time ;  yet,  SeMes^ir**" 
except  on  foreign  stations,  neither  the  president  nor  any  ^°^ 
court  martial  has  power  to  decide  as  to  the  propriety  of  their 
receiving  payment  of  their  expences,  nor  are  they  in  point 

of  law   entitled  to  any  compensation;^   being  obliged,  as 

(5)  See  §  784.  favonrablj  conaidered,  if  they  attended 

(6)  Letter,  War  Office,  14th  July,  bond  flde  in  obedience  to  the  sum- 
1847.  mons;  bat  in  no  case  where  their  being 

(7)  43  Geo.  3,  c  140,  8. 16;  and  17  snmmoned  was  in  any  way  a  collusive 
Vict  c.  30,  s.  9.  transaction. 

(8)  Royal  Warrant,  Marching  and  (9)  By  the  stat  7  Geo.  4,  c  64,  it 
TraTelling  Allowances,  23rd  Dec.,  is  provided  that,  in  felonies  and  cer- 
1857.  The  explanatory  directions  tain  misdemeanors,  the  coort  may 
point  ont,  '*  19.  Officers  fonnd  goiity  order  payment  of  the  expences  of 
by  courts  martiid  must  pay  the  ex-  persons  who  may  appear  to  prosecute 
pence  of  witnesses  summoned  in  their  or  give  evidence,  whether  a  bill  be,  or 
defence.  20.  In  Uie  case  of  officers  be  not,  preferred.  The  provisions  of 
acquitted  of  the  charges  preferred  this  act  have  been  greatly  extended 
against  them,  the  expence  of  such  by  the  14  &  15  Yict  c  65,  and  more 
witnesses  will  be  paid  by  the  public,  recent  acts.  These  provisions  of  the 
21.  In  the  case  of  conrts  martial  statute  law,  therefore,  so  far  as  the  at- 
founded  on  personal  disputes  between  tendance  of  a  witness  is  concerned, 
officers,  the  expence  of  witnesses  will  tend  to  confirm  the  previous  well  es- 
not  be  borne  by  the  public."  It  is,  tablished  principle,  that,  in  criminal 
however,  understood  that,  in  special  cases,  witnesses  must  unconditionally 
cases  (as  where  the  prisoner  is  wholly  attend,  since  the  question  of  expences 
without  means  of  reimbursing  them),  becomes  a  subsequent  consideration  for 
the  claims  of  witnesses  continue  to  be  the  court 
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before  observed,  (§  891)  to  attend  and  give  evidence  un- 
conditionally. The  secretary  at  war,  however,  had  previously 
entertained  claims  on  the  part  of  civilians,  both  for  the 
prosecution  and  defence;  and,  on  the  certificate  of  the 
officiating  judge  advocate,  as  to  the  time  employed  in 
attending  the  court,  usually  allowed  the  expences,  or  a  sum 
in  lieu  of  them,  to  the  witnesses  for  the  prosecution,  and 
sometimes  for  the  defence.  The  latest  war  office  regulations 
provide  that,  ^^  Claims  for  the  expences  of  witnesses,  whether 
civilian  or  military,  in  attending  courts  martial  at  home  must 
be  clearly  stated  and  forwarded  with  the  recommendation  of 
the  president  of  the  court,  so  far  as  he  considers  the  claims 
to  be  just  and  reasonable,  for  the  decision  of  the  secretary  of 
state."  1 

906.  With  respect  to  the  payment  of  the  expences  of 
civilians  summoned  as  witnesses,  &c.,  before  military  courts 
on  the  several  foreign  stations,  the  following  regulations 
were  established  by  the  lords  of  the  treasury  in  1833 : — 
'^  At  any  station  where  there  may  exist  a  tariff  regulating 
the  amount  to  be  paid  to  witnesses  summoned  before  civil 
courts^  or  where  there  may  be  any  other  established  mode  of 
dealing  with  such  claims,  such  tariff  or  established  practice 
should  be  made  the  criterion  of  settlement  for  civilian  wit- 
nesses attending  military  courts,  the  president  of  the  court 
certifying  in  each  case  that  the  same  is  in  conformity  thereto, 
but  where  no  such  tariff  or  established  mode  of  settlement 
exists,"  their  lordships  were  "of  opinion  that  the  actual 
expences  of  the  parties  for  their  conveyance  to,  and  in 
returning  from,  the  place,  where  the  court  may  sit,  should 
be  allowed ;  so  far  at  least  as  they  might  not,  in  the  opinion 
of  the  president  of  the  court,  have  unnecessarily  resorted  to 
a  mode  of  conveyance  superior  to  their  respective  stations, 
or  conditions  in  life;  and  secondly,  with  regard  to  their 
personal  expences  on  the  road,  and  during  their  necessary 
detention  at  the  place  of  the  court's  session,  that  they  should 


It  were  to  be  wished  that  the  prin- 
ciple of  these  enactments  had  been 
extended  to  the  case  of  witnesses  at- 
tending courts  martial,  especiallj  wit- 
nesses not  military. 

At  nayal  courts  martial,  witnesses 
not  subject  to  the  naral  discipline  act, 
receive  payment  of  **  reasonable  ex- 


pences" from  the  judge  advocate,  who 
is  repaid,  under  the  direction  of  the 
president,  by  the  paymaster  of  the  flag- 
ship at  the  port  where  the  court  mar- 
tial is  assembled. — Naval  Regulations^ 
p.  109. 

(1)  Explanatory  Directions,  23rd 
Dec,  1857,  par.  18. 
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receive  rates  of  dally  allowance  depending  on  the  station  of 
the  individual  or  the  special  circumstances  (if  any)  of  each 
case,  but  in  no  instance  exceeding  ten  shillinga  per  diem;  aooonUngto 
that  in  the  case  of  persons  proceeding  by  sea,  and  paying  a  *     ^  '^^ 
certain  sum  to  the  master  of  the  vessel  for  their  conveyance, 
including  their  subsistence,  the  sum  so  paid  (subject  to  the  or  actiua  lam 
control  of  the  president  of  the  court,  upon  a  consideration  of  puMwef"* 
the  station  in  life  of  the  party)  should,  in  conformity  with 
those  principles,  be  allowed,  the  daily  allowance  for  personal 
expences  of  course  not  being  in  this  case  issuable ;  and  no 
allowance  whatever  is  to  be  made  to  persons  residing  at,  or  noneaOoved 
conveniently  to,  the  place  where  the  court  may  be  held."*       onthagpot. 


Witnesses  taking  False  Oaths  or  Declarations. 

907.  In  addition  to  the  provision  which  is  made  for  the  WitnetMi 
compulsory  summons  of  witnesses  and  against  their  with-  ^^itmM^iai 
holding  legal  evidence,  as  above  specified,  the  mutiny  act  t^g^ury 
also  declares  that  witnesses  taking  a  false  oath  or  declaration  by^edTii 
before  courts  martial  "  shall  be  deemed  guilty  of  wilful  and  court  martial; 
corrupt  peijury,"  and  renders  them   liable,  on  conviction 

before  a  competent  court  of  criminal  jurisdiction,  to  the 
penalties  incidental  thereto,  and,  if  officers  or  soldiers,  to 
punishment  by  court  martial.* 

908.  Those  persons,  who,  by  the  operation  of  special  andeqnaiiyM 
statutes  (§  444),  are  permitted  to  make  a  solenm  affirma-  fromtSdngaii 
tion  or  declaration,  under  the  provisions  of  the  same  statutes,  ^^ 


incur  the  penalty  of  wilful  and  corrupt  perjury  for  making 
a  false  affirmation  or  declaration. 

909.  Courts  martial,  under  the  extended  powers  now  courta  martial 
conferred  by  the  mutiny  act  in  this  respect,^  may  order  a  SeiSuId^^- 
military  witness,  committing  perjury  before  them,  into  arrest  tl?iiu(«e?^ 
or  confinement.     With  respect  to  witnesses  not  subject  to  JSrecompe* 
martial  law,  and  who  may  commit  perjury  before  a  court  **°**"'**'»^ 
martial,  the  court  can  do  no  more  tiian  draw  the  attention  of 
the  superior  authority  to  the  circumstances  in  order  to  the 
taking  of  ulterior  measures  in  the  civil  courts. 

(2)  Ctrcalar,  C.  S^  dated,  Trcasarj        (3)  Mat  Act,  sec.  96. 
Chamb«n,  24th  Blay,  1833.  (4)  See  before,  §  127, 
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OP  THE  COMPETENCY  AND  INCOMPETENCY  OP  WITNESSES ; 
AND  OP  THE  EXCLUSION  OP  EVIDENCE  IN  PARTICULAR 

CASES. 
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The  Competency  and  Credibility  of  Witnesses. 

910.  When  a  witness  is  produced,  and  before  he  is 
sworn,  any  objection  to  his  competency  ought  to  be  taken, 
if  it  be  known ;  but  it  is  held  that  the  objection  may  be 
raised  any  time  it  may  be  discovered  during  the  trial. 

911.  Objections  to  the  credibility  of  a  witness  must  be 
reserved  for  the  defence,  or  the  reply  of  the  prosecutor. 
An  exception  to  the  credibility  of  a  witness  does  not  prevent 
hi»  testimony  being  received. 

912.  Lord  Denman's  act,  passed  in  1843,  has  most  bene- 
ficially relieved  courts  martial,  in  common  with  other  courts 
of  law,  from  the  necessity  of  considering  the  very  perplexing 
questions,  as  to  the  incompetency  of  witnesses  by  reason  of 
infamy  and  interest,  which  arose  under  the  previous  law. 
It  lays  down  the  broad  principle  that  it  is  desirable  that 
"  the  persons  who  are  appointed  to  decide  upon  the  facts  on 
issue  should  exercise  their  judgment  on  the  credit  of  the 
witnesses  adduced,  and  on  the  truth  of  their  testimony;" 
and  enacts  ^^  that  no  person  offered  as  a  witness  shall  here- 
after be  excluded,  by  reason  of  incapacity  from  crime  or 
interest,  from  giving  evidence,  .  .  .  but  that  every  person 
so  offered  may  and  shall  be  admitted  to  give  evidence  on 
oath,  or  solemn  affirmation  in  those  cases  wherein  affirmation 
is  by  law  receivable,  notwithstanding  that  such  person  may 
or  shall  have  an  interest  in  the  matter  in  question,  or  in  the 
event  of  the  trial  ...  or  proceeding  in  which  he  is  offered  as 
a  witness,  and  notwithstanding  that  such  person  offered  as  a 
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witness  may  have  been  previously  convicted  of  any  crime  or 
offence.'^  ^ 

913.  This  act  excepted  the  actual  parties :  Lord  Brougham's  No  prisoner 
act.  (14  &  15  Vict  c.  99.)  repeals  this  exception  (««r.  2);  but  court  martial 

1  .       /  «x     ^         .     •      1  J.  1^  .  ii  competent 

makes  a  proviso  {see.  3)  as  to  criminal  proceedings,  here  given  or  compellable 
at  length,  because  it  declares  the  law,  which  is  binding  on  ^^^^^J^J^s*^^* 
courts  martial,   in    the   very   clearest  terms: — "Nothing 
herein  contained  shall  render  any  person  who  in  any  criminal 
proceeding  is  charged  with  the  commission  of  any  indictable 
offence,  or  any  offence  punishable  on  summary  conviction, 
competent  or  compellable  to  give  evidence  for  or  against 
himself  or  herself,  or  shall  render  any  person  compellable  to 
answer  any  question  tending  to  criminate  himself  or  herself, 
or   shall  in  any  criminal  proceeding  render  any  husband 
competent  or  compellable  to  give  evidence  for  or  against  his  nor  hia  wife, 
wife,  or  any  wife  competent  or  compellable  to  give  evidence 
for  or  against  her  husband.'' 

Q14.  The  provisions  of  this  act  afford  a  legal  sanction  for  Appellant  and 

.    .  ,  .  ^     ,  .  ,  ,       respondent 

receiving  the   sworn  testimony  of  the   parties   under   the  competent, 
thirteenth  article.'     There  had  however  been  previous  ex- 
amples of  this,  which,  to  say  the  least,  were  not  in  accordance 
with  the  existing  law  of  evidence  as  held  to  be  binding  in 
civil  courts. 

915.  It  had  always  been  a  rule  in  criminal  prosecutions  Prosecutor 
before   courts   of  civil  judicature,  that  the  injured  party 

might  be  a  witness,  even  though,  on  conviction  of  the 
prisoner,  he  became  entitled  to  a  reward;  and  upon  the 
same  principle  a  prosecutor  on  a  trial  before  a  court  martial 
(though  he  may  himself  have  originated  the  charges,  or  may, 
in  any  other  way,  indirectly  be  materially  interested  in  the  ■'*53?n 
result,)  had  always  been  a  competent  witness; — the  court  interested 

,  .  .        -11  /.  .   .  .     ,    .  i*   \       -,  /.  in  the  event 

m  this,  as  m  all  cases  of  suspicion,  judging  of  the  degree  of  «'  the  trial. 
credibility  to  be  attached  to  his  testimony.' 

916.  It  is  a  rule  which  prevails  on  courts  martial,  as  in  Persons 
criminal  courts,  that  where   several   persons   are   charfired  charged  on 

1  .It  .  11.      1  .•.      identical 

separately  with  the  same  crime,  though  it  be  perjury  m  crime- 
swearing  to  the  same  fact,  any  one,  not  on  his  trial,  may  be 
admitted  as  a  witness  for  the  others. 

917.  The  evidence  of  accomplices  and  accessories  against 

(1)  6  &  7  Vict.  c.  85,  8.  I.  (3)  See  before,  §  571-3. 

(2)  See  §  340. 
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Testimony  of 
accomplices 
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requires 
oonflrmstion, 

and  more 
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regards  the 
permm  of  the 
prisoner. 


Prisoners 
arrainied 
together 


are  rendered 
competent 
by  separate 
finding,  or  by 
a  pica  of 
guilty. 


Prisoner 
desiring 


their  associates  in  crime,  as  also  of  the  principal  against  his 
accessory,  (as,  for  instance,  of  the  thief,  against  the  receiver,) 
is  admissible,  and  must  of  necessity  be  admitted  in  many 
cases,  but  it  should  always  be  received  with  great  jealousy 
and  caution.  Although  a  conviction  upon  the  unsupported 
testimony  of  an  accomplice  may,  in  many  cases,  be  strictly 
legal,  it  is  the  prudent  practice  of  our  courts  to  require  it  to 
be  confirmed,  by  unimpeachable  testimony,  in  some  material 
part,  and  more  especially  as  to  the  identity  of  the  person,  or 
persons,  against  whom  such  evidence  may  be  received ;  ^  but 
where  the  testimony  of  an  accomplice  is  thus  confirmed,  it 
affords  ground  for  believing  that  he  speaks  the  truth  in  other 
points,  and  with  respect  to  circumstances,  as  to  which  there 
may  be  no  confirmation.^ 

918.  Persons  jointly  arraigned  are  incompetent  witnesses 
for  each  other ;  yet,  in  criminal  prosecutions,  where  there 
are  several  defendants  on  trial,  and  it  appears,  on  closing  the 
case  for  the  prosecution,  that  against  one  or  more  of  them 
there  is  no  evidence  to  convict,  the  court  will,  in  its  discre- 
tion, take  a  separate  verdict  of  not  guilty ;  and  such  de- 
fendant or  defendants,  so  acquitted,  are  admitted  to  give 
evidence  on  the  trial  of  the  remaining  prisoner,  or  prisoners.* 
Upon  the  same  principle  a  defendant  who  has  pleaded 
guilty  is  an  admissible  witness  for  or  against  his  co-de- 
fendants.^ The  rule  in  civil  courts,  though  founded  on  rea- 
son and  justice,  cannot,  from  the  necessity  of  the  approval 
of  the  sentence  in  order  to  its  taking  effect,  and  the  incidental 
delay,  be  acted  on  to  the  full  extent  by  military  courts ; 
but  if,  on  a  court  martial,  the  evidence  against  the  prisoner, 
whose  testimony  is  deemed  essential,  should  prove  insufficient 
to  convict  him,  there  can  be  little  doubt  but  that  the  court 
may  proceed  to  acquit  him,  and  adjourn  to  allow  time  for 
confirmation ;  and  on  its  promulgation  reassemble  and  proceed 
with  the  examination  of  the  desired  witness. 

919.  The  regular  course  for  a  prisoner  to  adopt,  who  may 


(4)  Confirmation  as  to  the  circam- 
stances,  only  confirms  a  roan's  own 
avowal,  that  he  was  concerned  in  the 
offence.  Confirmation  as  to  the  indi- 
vidnal,  can  alone  connect  the  prisoner 
with  it  {—and  it  mast  always  be  borne 
in  mind  that  accomplices  are  necessa- 
rilj  of  tainted  character,  and  may  be 


tempted  to  accuse  a  person,  whoUy  in- 
nocent, from  motives  of  revenge,  or 
to  screen  themselves  or  a  guilty  asso- 
ciate.    1  Phillips,  S9-101. 

(5)  1  Phillips,  97. 

(6)  1  Phillips,  51>2. 

(7)  Archbold,  234.     I  Phillips,  53. 
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desire  to  avail  himself  of  the  evidence  of  a  person  involved  testimony 
in  the  same  charge,  would  be,  on  the  receipt  of  the  copy  or  involved  in  the 

11  1  •  i»i»  x»i        -xL    ■**'*® charge 

the  charges,  to  urge  the  necessity  oi  his  separate  trial  with  how  to  act. . 
the   authority  ordering  the   court  martial;    and,   if   such 
representation  were  not  attended  to,  an  application  to  the 

court  would  still  be  open.     Mr.  M° Arthur  quotes  a  case  ^  of 

,.  1      .  .  .  1  1  .11  Muspratt 

directly  in  point ;  it  occurred  at  a  naval  court  martial,  where 
confirmation  is  not  necessary  to  render  the  sentence  operative ; 
but  it  is  very  clear,  that  the  law  of  the  case,  being  essential 
to  justice,  and  not  a  matter  of  form  only,  must  be  precisely 
the  same  with  reference  to  all  courts  martial:  William 
Muspratt,  a  seaman,  was  arraigned  with  nine  others,  for 
mutiny  on  board  His  Majesty's  ship  Bounty,  also  for  deser- 
tion and  running  away  with  the  ship.  The  evidence  for  the 
prosecution  did  not  materially  affect  two  of  the  number, 
Bym  and  Norman,  upon  which  Muspratt,  by  advice  of 
counsel  (afterwards  Lord  Erskine,)  urged  their  acquittal,  to 
enable  hiny  to  call  them  as  witnesses,  setting  forth  the 
ordinary  practice  of  criminal  courts  in  such  cases.  The 
court  refused  the  application  upon  the  principle  of  its  being 
contrary  to  the  usage  of  courts  martial  to  give  sentence  on 
a  particular  prisoner  until  the  whole  of  the  defence  of  the 
prisoners  was  gone  through.  Muspratt,  and  five  of  those 
tried,  were  found  guilty  and  sentenced  to  suffer  death ;  Bym 
and  Norman,  and  two  others,  were  acquitted.  Whereupon 
Muspratt  petitioned  the  Admiralty,  praying  that  he  might 
have  an  opportunity  afforded  him  of  laying  his  case  before 
the  Throne  for  mercy.  The  Admiralty  deemed  it  expedient 
to  lay  the  facts  before  the  attorney-general  (afterwards  Lord 
Chief  Baron  Macdonald),  the  solicitor-general  (afterwards 
Lord  Eldon),  the  counsel  to  the  Admiralty  (Mr.  Broderick), 
for  their  joint  or  separate  opinions,  whether  there  were  any 
objections  to  the  carrying  the  sentence  into  execution  against 
Muspratt  They  deUvered  their  opinions  separately ;  they 
concurred  that  it  was  the  custom  of  criminal  courts,  in  such 
cases,  for  the  judge  in  his  discretion  to  direct  the  acquittal 
of  an  innocent  person,  to  enable  him  to  give  testimony,  and 
they  inclined  to  the  opinion  that  Muspratt  was  entitled  to 
the  benefit  of  a  similar  proceeding  in  the  case  in  question ; 
the  two  former  forbore  to  speak  positively,  as  they  suggested 
the  propriety  of  submitting  the  case  to  the  judges;    the 
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Cnaeof 

Muspratt 


Want  of 
discretion ; 


insanity ; 


admissibility 
of  a  child. 


latter  delivered  his  decided  opinion  that  Muspratt  was 
entitled  to  the  advantage  of  the  testimony  of  Byrn  and 
Norman,  and  advised  the  Admiralty  to  interpose  in  his 
behalf  in  obtaining  the  royal  mercy.  The  twelve  judges 
were  appealed  to,  and  in  consequence  of  their  opinion, 
Muspratt  obtained  His  Majesty's  pardon;  four  of  the 
other  prisoners,  who  received  judgment  with  him,  were 
executed.* 

920.  Incompetency  from  defect  of  understanding  may 
arise  from  idiocy ;  or  confirmed  insanity ;  or  immaturity  of 
intellect,  as  in  the  case  of  children. 

921.  In  lucid  intervals,  persons  of  disordered  intellect, 
whose  minds  may  have  sufficiently  recovered,  are  competent 
to  give  evidence.* 

922.  The  admissibility  of  a  child  to  give  evidence  is 
regulated,  not  by  his  years,  but  by  the  development  of  his 
mental  faculties ;  by  his  acquirement  of  religious  knowledge ; 
and  by  the  sense  he  may  entertain  of  an  oath ; — subject  to 
which  a  child  of  any  age  may  be  examined  as  a  witness.'® 


(8)  It  appears  hj  a  letter  of  Lord 
Erskine,  prefixed  to  James's  Collection 
of  Sentences  of  Courts  Martial,  that 
the  respite  of  the  prisoner  was  directed 
by  His  Majesty  on  the  direct  applica- 
tion of  the  prisoner's  attorney: — **  One 
of  the  routineers  at  Portsmouth .  .  .was 
tried  with  others,  and  as  it  was  likely 
that  against  one  of  them  who  knew  the 
innocence  of  the  person  in  question^  no 
evidence  could  be  given,  I  advised  the 
attorney  who  was  employed  by  him,  if 
that  turned  ont  to  be  so,  to  apply  to 
the  court,  on  the  authority  of  my  opi- 
nion, to  direct  such  person  to  be  ac- 
quitted, and  then  to  permit  him  to  es- 
tablish, by  his  evidence,  the  innocence 
of  the  man  in  question.  Tliis  appli- 
cation being  accordingly  made,  the 
court  declared  itself  to  be  satisfied 
that  the  course  proposed  was  agree- 
able to  the  practice  of  the  courts  of 
criminal  law,  but  not  of  courts  mar- 
tial ;  they,  therefore,  refused  to  adopt 
it,  and,  having  no  other  defence,  he 
was  sentenced  to  be  executed.  Being 
then  on  a  visit  in  the  Isle  of  Wight, 
and  the  attorney  from  Spithead  having 
communicated  to  me  this  decision,  I 
despatched  him  immediately  to  Wey- 
mouth with  a  representation  to  the 
late  King,  in  which  I  humbly  sug- 
gested to  His  Majesty  that  the  court 


martial  ought  to  have  conformed  to 
the  rule  established  in  the  common 
law  courts,  and  implored  the  king,  in 
the  name  of  the  unhappy  man  who 
had  been  unfortunately  convicted,  to 
respite  the  execution,  and  to  submit 
his  case  to  the  twelve  judges  for  their 
decision  on  it.  His  Majesty,  with  his 
usual  humanity  and  enlightened  at- 
tention to  the  demands  of  justice, 
instantly  sent  back  the  attorney 
with  the  respite  prayed;  and  the 
judges  having  decided  unanimously 
that  the  conviction  was  wnwarrantei^ 
the  man  was  set  at  liberty.  There 
can  be  no  doubt  that  neither  in  this 
case  nor  in  any  other  of  a  similar 
description  could  there  have  been  an 
appeal  to  any  of  the  courts  of  justice. 
It  belongs  to  the  king  alone  to  abro- 
gate or  confirm  the  sentences  of  courts 
martial;  but  the  judgment  of  his  late 
Majesty,  so  remarkable  during  his  long 
rei^n  for  his  faithful  and  enlightened 
administration  of  justice,  ought  to  be 
received  as  a  precedent  hereafter;  and 
I  feel  great  pleasure,  therefore,  in  ma- 
king this  communication ;  being  deeply 
interested  in  everything  which  con- 
cerns the  noble  profession  of  my  car* 
liest  youth." 

(9)  1  Phillips,  S. 

(10)  1  Phillips,  8.    When  the  child 
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923.  As  to  religious  belief,  a  man  is  held  incompetent  to  Defect  of 
give  evidence  if  he  disbelieve  in  the  existence  of  God ;  or  if  dpte^.°^      " 
he  profess  not  any  religion  which  may  bind  his  conscience 

to  tell  the  truth.     The  proper  mode  of  examining  a  witness  Mode  of 
for  the  purpose  of  trying  his  competency  on  the  ground  of  to  religious 
religion,  is  not  to  question  him  as  to  his  particular  opinions,  ness. 
but  to  enquire  whether  he  believe  in  the  existence  of  God, 
and  the  religious  obligation  of  an  oath ;'  and  it  is  held  liiat 
he  is  to  be  admitted  to  if  he  believe  in  the  existence  of  any 
god,  who  will  reward  or  punish  him  in  this  world,  although 
he  may  not  believe  in  the  True  God,  or  in  a  future  state  ;  — 
**  But  it  is  not  sufficient  that  he  believe  himself  bound  to 
speak  the  truth,  merely  from  a  regard  to  character,  or  the 
interests  of  society,  or  fear  of  punishment  by  the  temporal 
law."* 

924.  The  law  does  not  merely  require  the  performance  of  The  «^"{^"R 
a  ceremony  in  administering  an  oath  to  a  witness,  but  also  *^l!^  ^^'^^• 
that  he  should  acknowledire  it  as  an  obliiration  to  speak  the  \^  obligation 

,    ^  ^  ^  is  necessary. 

truth,  and,  therefore,  if  a  witness  does  not  acknowledge 
any  religion,  the  consequence  must  necessarily  be,  that  he 
cannot  be  sworn.  Should  the  oath  be  administered  in  the 
usual  form,  before  the  witness's  belief  be  enquired  into,  he 
may  afterwards  be  asked  whether  he  considers  the  form  of  the 
administration  of  that  oath  binding ;  if  the  answer  of  the 
witness  be  in  the  affirmative,  he  cannot^  be  asked  respecting 
any  other  mode  of  administering  an  oath,  which  may  be 
deemed  by  some  more  binding.^ 

925.  Husband  and  wife  (§   913)  are  not  admitted  as  °^*^^ 
witnesses  for  or  against  each  other,  in  any  trial,  where  one  of  reciprocally 

^^  ,.,.  ,  ^        ^    iuoompet«nt 

them  may  be  party ;  nor  are  they  permitted  to  give  evidence  for  or  against 
where    the   evidence  may   tend  to   criminate    each    other 
collaterally.     The  one  is  a  competent  witness  in  a  cause  but  may  give 

1  ,  1  i/»t."i  .  t      evidence  • 

between  other  persons,  the  result  of  which  may  contmgently  ■«aiiwt  third 

has  not  appeared  enfficientlj  to  under-  purpose,  and  on  that  ground  was  Tery 

stand  the  nature  and  obligation  of  an  objectionable." — 1  Phillips,  10 ;  so  tdso 

oath,  judges  have  often  put  off  the  Archbold,  232. 

trial,  directing  that  the  child  in  the  (1)  Phillips,  17. 

meantime  shall  be  properly  instructed,  (2)  Starkie,  116;  so  also  1  Phillips, 

bat  in  a  case  at  the  Old  Bailey,  in  16. 

1849,  Baron  Alderson  refused  to  post-  (3)  Tbe  Judges,  Queen's  Trial}  and 

pone  tbe  trial  for  this  purpose,  **  stat-  see  §  451. 

ing  that  all  the  judges  were  now  of  (4)    As  to  forms  of  oath  before 

opinion  that  it  was  an  incorrect  pro-  courts  martial,  &c.,  see  §  443-453; 

ceeding;  that  it  was  like  preparing  or  and  as  to  relaxation  of  the  general  lav 

getting  up  a  witness  for  a  particnlar  in  certain  colonics,  see  §  444  (5). 


348 


THE   INCOMPETENCY  OP   WITNESSES.  §  926-928. 


parties, 

though  the 

result  may 

c&tUingentlp 
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competent 
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cohabiting 
with  party,  not 
incompetent ; 


and  essentially  benefit  the  other ;  as  a  woman,  whose  hjisband 
had  been  before  convicted,  was  admitted  to  give  evidence 
against  the  prisoner,  though  she  expected,  that  in  the  case  of 
his  conviction,  her  husband  would  receive  a  pardon.^  But 
the  benefit  must  not  be  direct;  two  being  indicted  for 
burglary,  and  a  witness  for  the  prosecution  identifying  both 
the  prisoners,  they  each  set  up  a  distinct  alibi ;  when  it  was 
held,  that  the  wife  of  one  was  not  a  competent  witness  to 
prove  the  alibi  of  the  other,  and  it  was  decided  by  a  majority 
of  the  judges  that  the  witness  had  been  properly  rejected, 
because,  though  she  did  not  in  terms  give  evidence  for  her 
own  husband,  yet  her  testimony  went  to  shake  the  credit 
of  the  witness  for  the  prosecution,* 

926.  As  an  exception  to  the  general  rule,  it  may  be 
stated,  that  a  wife  may  give  evidence  against  her  husband,  in 
a  prosecution  for  any  criminal  offence  against  her  person. 
So  also,  a  woman,  taken  away  and  forcibly  married,  may 
give  evidence  for  or  against  the  offender,  for  she  is  not  legally 
his  wife.^  The  dying  declarations  of  a  wife  are  evidence 
against  her  husband  on  his  trial  for  her  murder.* 

927.  It  has  been  erroneously  imagined  by  some  military 
men,  that  on  a  charge  before  a  court  martial  for  a  breach  of 
military  discipline,  the  wife  of  the  prosecutor  is  not  a  com- 
petent witness.  Her  testimony  may  be  suspicious  in  an 
equal  degree  with  that  of  the  prosecutor ;  but  there  is  no 
rule  or  reason  to  exclude  it  The  proceedings  being  at  the 
suit  of  the  crown,  as  in  criminal  cases,  her  evidence  would 
be  admitted  upon  the  same  principle  as  that  of  the  prose- 
cutor. Any  attempt  to  deceive  may  be  exposed  with  greater 
facility  by  the  opportunity  afforded  of  cross-examining  two 
witnesses  to  the  same  fact,  than  if  one  only  was  admitted  to 
give  evidence ;  if,  therefore,  the  accused  be  innocent  of  the 
charge,  the  advantage  of  separately  examining  both  husband 
and  wife  is  entirely  in  his  favour. 

928.  The  circumstance  of  a  woman  cohabiting  with  a 
party,  though  it  affects  her  credit,  does  not  afford  ground 
for  rejecting  her  testimony.  The  rule  is,  that  she  shall  not 
be  excluded  unless  the  lawful  wife  of  the  party.' 


(5)  1  Leach,  151. 

(6)  Bex  V,  Smith,  before  the  twelre 
jadges,  1826. 


(7)  Hawk.,  0.43,8. 9. 

(8)  1  Phfllips.  81. 
(1)  1  PhiUipt,  106-7. 


1  Phillips,  83. 
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929.  No  other  relation  but  that  of  husband  and   wife  other  relation 
excludes  from  giving  evidence :  the  parent  may  be  examined  incapacitiu». 
on  the  trial  of  the  child^  the  child  on  that  of  the  parent ;  the 

master  for  or  against  the  servant,  the  servant  for  or  against 
the  master ;  the  testimony  may  be  suspicious,  but  the  wit- 
ness not  incompetent. 

930.  The   counsel  and  attorneys   for  parties   cannot  be  Counwi. 
called  on,  nor,  indeed,  would  they  be  permitted,  to  reveal  einpi<.yed,  and 
secrets  confided  to  them  by  their  clients.     So  likewise  an  how  &r 
interpreter,   who  is  present    at  conversations    between   a 
foreigner  and  his  attorney,  is  bound  to  the  same  secrecy  as 

the  attorney  himself,  and  ought  not  to  divulge  the  facts 
confided  to  him  as  the  medium  of  such  confidential  commu- 
nications, even  after  the  cause  is  at  an  end,  for  the  purpose 
of  which  the  confidence  was   placed.      But  the  protection 
arising  from  confidential  communications  to  legal  advisers 
and  attorneys,  actually  employed  in  the  case,  does  not  ex- 
tend to  information  they  may  possess,  acquired  independently 
of,  and  not  arising  from,  those   professional   connections. 
This  privilege  is  the  privilege  of  the  client,  and  therefore  if  thepriviiew 
he  waive  it,  the  professional  adviser  cannot  refuse  to  answer  client,  and 
such  questions  as  the  court  may  demand  of  him,  and,  on  the  only  iqr  him. 
other  hand,  though  he  may  be  willing  to  do  so,  he  is  not 
allowed  to  divulge  his  client's  secrets  unless  he  does  consent. 

931.  Persons  who  are  the  channel,  by  means  of  which  Exciasion 
detection  of  crime  is  effected,  are  not  to  be  unnecessarily  dis-  prejudidS"* 
closed;  a  spy,  therefore,  is  not  obliged  to  name  his  employer.*  interest, 

A  witness  for  the  crown  cannot  be  compelled  to  state 
through  what  channel  he  made  a  disclosure  to  government, 
either  immediately  or  mediately.' 

932.  A  person  in  the  employ  of  government  cannot  be  Pewons  in  the 
required  to.  divulge  the  nature  of  his  instructions,  or  any  Kovernmeut, 
confidential  communication.     On  the  trial  of  Watson  for  legedP"^'" 
high  treason,  a  clerk  of  stores  in  the  ordnance  department, 

who  had  resided  many  years  in  the  Tower,  was  called  for  the 
purpose  of  proving  that  a  plan  found  at  the  lodgings  of  the 
prisoner  was  a  plan  of  part  of  the  interior  of  the  Tower ; 
having  proved  this  to  be  the  case,  he  was  afterwards  asked, 
upon    cross-examination,    whether    another    printed    plan 

(2)  1  Phillips,  I3d.  (3)  1  Phillips,  136. 
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sent of  crown. 
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(which  was  shown  hun)  upon  a  regular  scale^  was  a  correct 
plan  of  the  Tower,  for  the  purpose  of  showing  that  such  maps 
might  be  purchased  without  difficulty  in  the  shops  in  Lon- 
don; but  the  court  held  that  it  might  be  attended  by  public 
mischief,  to  aHow  an  officer  of  the  Tower  to  be  examined  as 
to  the  accuracy  of  such  a  plan/ 

933.  It  has  been  decided  that  the  minutes  of  evidence, 
taken  in  writing  before  the  privy  council,  and  the  proceed- 
ings of  a  military  court  of  enquiry,  cannot  be  called  for 
without  the  consent  of  the  law  officers  of  the  crown.*  It 
may,  therefore,  be  presumed,  that  on  ordinary  trials  by  courts 
martial,  the  minutes  of  courts  of  enquiry  cannot  be  caUed 
for  without  the  consent  of  the  superior  military  authority 
which  convened  the  court  of  enquiry.* 

934-9.  It  may  be  added  in  this  place,  although  such  ques- 
tions ought  obviously  to  be  rejected  as  irrelevant,  that 
questions  tending  to  injure  and  degrade  third  persons  not 
connected  with  the  trial,  are  not  permitted.^ 


(4)  1  Phillips,  137;  and  see  §  894. 

(5)  Home  v.  Lord  F.  C.  Bentinck, 
jadgment  affirmed  on  appeal  to  Ex- 
chequer Chamber.     See  before,  §  331. 


(6)  See  a  decision  by  the  judge 
advocate  general,  §  1001. 

(7)  1  Carr.  N.  P.,  100. 


351 


CHAPTER  XXII. 

OF   EXAMINING  WITNESSES  AND   DISCREDITING  THEIU 
TESTIMONY. 

Examination  of  Witnesses, 

940.  Witnesses  at  courts  martial  are  necessarily  ex-  witnesses 
amined  on  oath,  except  in  certain  cases  already  mentioned  open  court, 
C§  444),  and,  invariably  in  open  court  in  the  presence  of 

each*  member  and  of  the  parties  to  the  trial.  The  court  is 
thereby  enabled  to  observe  their  demeanour,  inclination,  and 
understanding ;  points  essential  to  the  formation  of  a  correct 
judgment  as  to  the  value  of  their  testimony:  the  adverse 
party  is  also  afforded  an  opportunity  of  objecting  to  their 
competency  (§  573-9),  or  of  trying  their  credibility  by 
cross-examination. 

941.  It  is  not  competent  to  a  court  martial  to  examine  a  not  by  a 
witness  by  deputation  of  part  of  their  number;  nor  to  receive  the  court!*  **' 
evidence  on  interrogatories.    Under  particular  circumstances, 

in  the  event  of  an  important  witness  being  prevented  from 
attending  at  the  appointed  place  of  assembling,  the  court 
may,  with  the  concurrence,  or  on  the  order,  of  the  authority 
convening  it,  assemble  at  or  adjourn  to  the  quarters  or  resi- 
dence of  the  desired  witness. 

942.  At  courts  martial,  no  witness,  except  the  prosecutor,  witnewes 
is  permitted  to  be  present  during  the  examination  of  another;  SpSUte^. 

(1)  This  is  not  the  case  in  civil  the  courts  of  Scotland,  has  applied 

courts  of  English  judicature,  bnt  either  the  principle  to  courts  martial;   he 

party,  at  any  period  of  a  cause,  has  a  states  (p.  248)  that  the  circumstances 

right  to  require  that  the  unexamined  of  witnesses  being  present  during  pre- 

witnesses  shall  be  sent  out  of  court  yions  examination,  would  of  itself  af- 

(Southey  v,  Nash,  7  C.  P.  632.)    In  ford  a  valid  objection  to  their  testi- 

Scotland,  so  strictly  is  this  rule  ob-  mony,  being  a  species  of  subornation, 

served,  that  if  a  witness  has  been  pre-  It  is  conceived  that  this  author  has  not 

sent  in  court  during  the  examination  sufficiently  recollected  that  the  prac- 

of  another  witness,  so  as  to  hear  his  tice  of  MngHA  courts  of  judicature 

evidence,  he  will  be  rejected.  (2  Hume,  can  ahne  be  referred  to  when  the  cus- 

Criminal  Law  of  Scodand,  p.  365.)  torn  of  courts  martial  cannot  be  confi- 

Mr.  Tytler,  guided  by  this  custom  of  dently  relied  on. 
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consequently  the  influence  which  the  testimony  given  by 
one  may  tend  to  create  in  another  is  obyiated,  and  collusion 
rendered  more  diflicult.  When  a  prisoner  had,  with  the 
consent  of  a  brother  officer,  whose  name  was  on  the  list  of 
witnesses,  solicited  the  court  to  permit  his  assistance  during 
the  trial,  the  request  was  refused,  and  the  court,  in  its  re- 
marks subjoined  to  the  sentence,  aninmdverted  on  the  request, 
observing  as  to  the  conduct  of  the  officer  in  authorizing  the 
application :  "  That  the  paramount  duty  of  an  officer,  and 
more  especially  of  an  officer  of  rank,"  (the  officer  referred  to 
was  the  major  of  the  regiment,)  ^^  is  to  support  discipline  by 
adherence  to  the  principles  of  established  rules,  rather  than 
indulge  an  impulse  however  amiable,  perhaps  to  the  prejudice 
of  justice,  or  countenance  misconduct  by  injudicious  com- 
miseration.'''  In  confirmation  of  this  rule,  it  may  also  be 
noticed  that  the  adjutant-general  and  quarter-master-general, 
who  had  belonged  to  the  expedition  to  Buenos  Ayres,  had 
been  summoned,  on  the  part  of  the  prosecution,  as  witnesses 
on  the  trial  of  Lieutenant-General  Whitelocke :  the  lieu- 
tenant-general, conceiving  they  might  be  of  use  to  him  in  his 
defence,  submitted  to  the  court  that  they  might  be  permitted 
to  be  present  during  the  trial ;  the  judge  advocate,  who 
prosecuted,  observed  that  the  evidence  of  those  officers  was 
material  for  the  prosecution;  the  court,  after  deliberation, 
determined  that  Lieutenant-General  Whitelocke's  request 
could  not  be  complied  with,  but  that  he  might  speak  to  those 
gentlemen  as  often  as  he  thought  proper.' 

943.  This  custom  of  examining  witnesses  separately, 
though  highly  desirable  and  conducive  to  the  development 
of  truth  and  the  detection  of  falsehood,  is  not  so  rigidly 
observed  as  to  exclude  the  testimony  of  a  person  who  may, 
by  inadvertence,  have  been  present  at  the  examination  of 
other  witnesses.  It  may,  in  certain  cases,  render  his  testi- 
mony suspicious,  but  does  not  render  him  incompetent. 

944.  It  is  competent  to  a  court  martial  to  confront  any 
two  or  more  adverse  witnesses ;  *  that  is,  to  call  into  court, 
at  the  same  time,  any  two  or  more  contradictory  witnesses. 


(2)  G.  0.  on  the  promalgation  of  (3)LieateDant-GrenentlWhitelocke*fl 

the  sentence  of  a  general  court  mar-  trial,  p.  2. 

tial  on  Ensign  Alex.  Satherland,  9l8t  (4)  3  Blackst  Com.,  373, 
regiment,  10th  Jalj,  1813. 
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and  to  endeavour  to  reconcile  their  testimony,  by  reading 
over  to  each  the  evidence  of  the  other,  and  by  requiring  an 
explanation  of  such  parts  as  are  inconsistent  or  contradictory, 
in  order  to  ascertain,  as  far  as  possible,  the  real  truth  of  the 
case;^  but  this  proceeding  would  not  be  advisable,  nor 
perhaps  just,  till  the  close  of  the  cross-examination. 

945.  The  prosecutor,®  being  necessarily  present  during  ProMcutor, 
the  examination  of  all  witnesses,  if  required  to  give  evidence  examined' 
for  the  prosecution,  is  sworn  immediately  after  his  opening 
address  as  prosecutor  (§  571);  nor  would  it  be  proper,'  at 
any  other  stage  of  the  proceedings,  to  admit  his  examination 
or  deposition  in  chief,  except  when  called  as  a  witness  for  the 
defence. 

946.  A  prisoner  may  insist  on  the  testimony  of  tiie  pro^  Priaonermay 
secutor  (§  915),  and  may  also  call  upon  him  to  produce  tntimonyof 
documents  of  any  kind,  which  he  may  deem  necessary  for 

his  defence. 

047.  A  member  of  a  court  martial,  as  a  judire  or  juror  Member  of  a 

•  I.  V;,x     .  .  II-         court  martial 

(§  511),  IS  a  competent  witness  and  may  be  sworn  to  give  ^RiTeeri-, 
evidence  in  favour  of,  or  against  a  prisoner,  at  any  stage  of 
the  proceedings ;  it  is  however  to  be  avoided,  if  foreseen. 
It  need  scarcely  be  observed,  that  no  communication  by  a 
member  in  closed  court,  can  be  received  ;  he  must  be  sworn 
as  other  witnesses,  in  open  court,  and  be  subject  to  cross- 
examination;  neither  ought  the  private  knowledge  of  any 
fact  to  influence  the  particular  verdict  of  a  member ;  he  is 
sworn  to  administer  justice  strictiy  according  to  the  evidence 
before  the  court,  not  his  private  grounds  of  belief  concluded 
in  his  own  breast,  which  it  is  very  possible  may  not  amount 

(5)  Adje,  101.  of  the  day,  which  reported  the  pro- 

(6)  The  mle  would  apply  in  the  ceedings  in  fnU,  stated  that  the  prose- 
event  of  a  witness  for  the  prosecution  cntor  offered  himself  on  the  ninth  daj, 
acting  as  judge  advocate,  which  it  is  and  was  accepted  as  a  witness  in  sup- 
obvious  ought  never  to  be  allowed,  if  port  of  the  three  fint  charges.  Wheii 
it  can  possibly  be  avoided.  —  See  it  is  considered  that  he  had  opened  his 
§  463.  case  by  an  address,  and  had  for  eight 

(7)  A  proceeding,  which  is  believed  days  examined  witnesses  on  thtae 
to  be  equally  opposed  to  the  customs  charges,  there  can  bo  but  one  opinion 
of  courts  martial  and  civil  courts  of  as  to  the  inadvertence  of  the  proceed- 
judicature,  is  reported  to  have  been  ing:  nor  ought  this  deviation  firom  the 
permitted  on  the  general  court  martial  well-established  custom  of  the  service 
which  was  held  at  Cork,  in  December,  to  have  any  effect  in  unsettling  a  prac- 
1833,  for  the  trial  of  Captain  Wathen,  tioe  which  is  essential  to  the  due  ad<- 
of  the  King's  Huttan.    AU  the  papers  ministration  of  justice. 

A  A 
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to  legal  evidence.*  It  was  formerly  held  that  jurors  might 
find  according  to  the  best  of  their  own  knowledge,  but  this 
doctrine  is  now  exploded,  and  the  practice  obtaining  is,  that 
if  a  juror  knows  anything  of  the  matter  in  issue,  he  may 
be  sworn  as  a  witness^  and  give  his  evidence  publicly  in 
court.' 

948.  It  is  a  question,  very  often  raised,  whether  or  not 
courts  martial  are  competent  to  originate  evidence ;  that  is, 
to  call  into  court  a  witness  not  produced  by  the  parties 
before  a  court  There  is  no  doubt  but  that  the  court  may, 
at  any  period  of  the  trial,  recall  any  witness  for  further 
examination,  if  any  question  occur  to  the  court  or  is  sug- 
gested by  either  of  the  parties ;  and  it  would  also  seem  that 
the  custom  of  the  service  would  justify  the  calling,  as  a 
witness,  any  person  mentioned  in  the  evidence  before  the 
court,  who  may  be  at  hand,  and  whose  examination  might 
elucidate  a  special  point  which  wanted  further  proof;  but  it 
is  apprehended  that  this  is  the  utmost  extent  to  which  a 
court  would  be  authorized  to  go.  A  court  martial  might 
involve  itself  in  an  inextricable  labyrinth,  were  it  to. stay 
proceedings  and  adjourn  in  order  to  obtain  testimony  (§  580). 
Much  less  would  a  court  martial  be  justified  (should  it  ap- 
pear that  the  testimony  produced  by  the  prosecutor  was 
insufficient  or  inconclusive,)  in  receiving  evidence,  in  support 
of  the  prosecution,  after  the  prisoner  had  been  placed  on  his 
defence  (§  601-3),  except  for  the  purpose  of  meeting  new 
matter  which  has  been  adduced  by  the  prisoner. 

949.  Witnesses  must  necessarily,  in  many  cases,  be  sworn 
and  examined  by  means  of  an  interpreter  (§  472-4) ;  and 
the  court  may  also  at  any  time  resort  to  an  interpreter,  if 
such  assistance  appear  desirable  to  them ;  or  if  the  parties 
to  the  trial  or  the  witness  himself  should  make  a  request  to 
this  effect,  and  the  court  should  concur  in  the  propriety  of 
the  application. 

950.  A  deaf  person,  or  one  who  has  lost  the  power  of 
speech,  may,  respectively,  be  questioned  or  give  evidence  by 
writing  or  by  signs. 

951.  A  deaf  and  dumb  person,  who  enjoys  the  full  use 


(8)  Starkie,  816. 


(9)  S  Blackst.  Com.,  376. 


§  952-954.  EXAMINATION  OF   WITNESSES.  35A 

of  his  reason,  and  is  not  otherwise  incompetent,  may  be 
examined  by  writing,  or  by  signs,  through  the  medium  of 
a  person  capable  of  conversing,  and  sworn  to  interpret  fidth- 
fuUy. 

952.  In  those  commands  where  it  is  not  forbidden  by  chaigv 
standing  orders,  the  charges  against  the  prisoner  or  an  ^^^^^' 
abstract  of  them  are  sometimes  read  ^  to  the  witness  abput 

to  deliver  his  testimony,  more  particularly  before  inferior  when  the 
courts  martial,  but  should  the  reading  of  the  charge  instruct  not  forbidden, 
the  witness  how  to  answer  and  have  the  effect  of  a  leading 
question,  as  for  example,  on  a  trial  for  disrespect,  the  pri-  When  neren- 
soner  being  charged  with  the  utterance  of  particular  expres- 
sions and  the  precise  words  being  specified,  the  words  should 
be  omitted,  as  should  in  all  cases  any  detail,  whether  of  cir- 
cumstances, gestures  or  expression,  to  which  the  prisoner 
might  reasonably  raise  an  objection. 

953.  A  witness  after  being  regularly  sworn  or  making  order  of  the 
affirmation  (§  440-453),  is  first  examined  by  the  party  pro-  Stoi2!j£'*''°' 
ducing  him,  which  is  termed  the  examination  in  chief:   he  indUeri 

is  then  cross-examined  by  the  adverse  party  (the  prisoner 

having  the  option  of  deferring  his  cross-examination  to  the  eron-examined; 

close  of  the  prosecution);  the  former  party  re-examines  on  re-examined ; 

such  fresh  matter  as  may  have  been  elicited  by  the  cross-  court. 

examination ;  and,  finally,  the  court  put  such  questions  as 

they  may  deem  expedient' 

954.  Witnesses  before  courts  martial,  immediately  on  AdTant«geof 
being  sworn,  are  sometimes  directed  by  the  president  to  mowJof*  ^ 
relate  what  they  know  respecting  the  charge  against  the  pri-  *'*****®'*'° 
soner.  In  such  cases,  the  witness,  either  to  connect  what 
he  has  to  offer,  from  the  influence  of  feeling  or  from  other 
cause,  is  often  betrayed  into  hearsay ^  and  induced  to  make 
statements  which  cannot  be  legally  received  in  evidence ;  it 
therefore  becomes  necessary,  in  recording  the  evidence,  to 
distinguish  between  the  parts  of   the  witness's  statement 

(1)  The  charges  are  read,  in  some  the  charges  has  neyer  been  a  cnstom 

cases,  before  the  administration  of  the  invariably  observed  bj  courts  martial, 

oath,  at  other  times  after;  but  the  for-  and  indeed  the  onlj  argument  in  fa- 

mer,  if  the  charge  be  read  at  all,  seems  vonr  of  the  practice  would  seem  to  be» 

in  so  far  the  preferable  practice,  as,  by  that,  in  the  case  of  witnesses  for  the 

it,  the  matter  before  the  court,  touch-  prosecution,  it  may,  in  some  instances, 

ing  which  the  witness  expressly  swears,  save  the  prosecutor  the  trouble  of  in« 

is  directly  brought  to  his  considera-  troductory  questions. 

tioD,  whilst  taking  the  oath.    Reading  (2)  See  before,  %  573-581, 

A  A  9 
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Exceptions : 
belief  of  wit- 


Opinion  of 
witness. 


receirable  in 
evidence  { 


•wliich  can  be  legally  received^  and  the  parts  which  cannot ; 
and  {dthough  the  duty  may  be  ably  performed  by  a  judge 
advocate  or  president^  yet  unpressionB  are  sometimes  made 
upon  individual  members^  which  the  admissible  parts  of 
a  witness's  statement  may  not  be  calculated  to  convey; 
whereas,  in  the  ordinary  mode  of  question  and  answer,  as  on 
the- one  hand,  illegal  questions  would  be  thrown  out ;  so,  on 
the  other,  answers  not  bearing  on  the  question  would  be 
immediately  objected  to ;  the  practice,  therefore,  of  examining 
by  question  and  answer,  though  probably  more  tedious  in 
the  first  instance,  tends  to  greater  precision  in  the  admission 
of  evidence,  and  may  also  ultimately  save  the  time  of  the 
court  by  excluding  extraneous  matter,  or  by  operating  as  a 
check  to  its  admission. 

955.  The  general  rule  is  that  a  witness  can  be  examined 
only  as  to  facts  which  he  personally  recollects,  and  which  be- 
came known  to  him  by  the  evidence  of  his  senses, — what  he 
has  himself  seen,  heard,  &c.  This  is  implied,  even  if  not 
expressly  asserted,  by  the  witness,  and  he  may  be  questioned, 
or  may  be  cross-examined  as  to  the  sources  of  his  know- 
ledge of  any  fact,  and  his  reasons  for  recollecting  it. 

956.  But,  even  in  giving  evidence  in  chief,  there  is  no 
mle  which  requires  a  witness  to  depose  to  facts  with  an 
expression  of  certainty  that  excludes  all  doubt  in  his  mind. 
For  example,  it  is  the  constant  practice  to  receive  in  evidence 
a  witness's  belief  of  the  identity  of  a  person,  or  of  the  fact 
of  a  certain  handwriting,  being  the  writing  of  a  particular 
individual,  though  the  witness  will  not  swear  positively 
to  these  facts.  It  has  been  decided  that  a  man,  who 
falsely  swears  he  thinks  or  believes,  may  be  indicted  for 
perjury.* 

957.  A  further  exception  arises  In  cases  where  scientific  or 
professional  men  are  examined  as  to  matters  of  opinion. 
The  opinion  of  a  witness,  generally  speaking,  is  not 
evidence.  He  milst,  as  above  stated,  depose  to  facts  within 
his  personal  knowledge,  which  facts  the  court  weighs  and 
applies  by  the  judgment,  individual  and  collective,  and 
by  the  professional  knowledge^  of  the  members.^    Yet,  on 


(3)  Starkie,  273. 

(4)  As  one  illustration  of  this  prin- 
ciple,—  ft  witness  (as  has  been  observed 


on  official  authoritj)  maj  not,  on  a 
trial  for  desertion,  **  characterize"  the 
prisoner's    absence   "  as   desertion." 
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questions  touching  a  particular  science  or  art,  evidence  need  Mto^jnfirtions 
not,  and  from  the  nature  of  the  case,  often  cannot,  extend  iwrticuimr 

Mdenoe  or  art ; 

beyond  opinion  and  belief,  and  the  witness  is  therefore  per- 
mitted to  give  his  opinion,  as  a  surgeon  concerning  tiie  cause  or  medical 
of  death,  or  the  state  of  a  patient,  in  which  case  he  is  "**"• 
always  questioned  as  to  the  best  of  his  judgment,  opinion 
or  knowledge.     On  a  trial  where  the  defence  is  insanity,  a  in  oases  of 
surgeon  may  be  asked,  whether  such  and  such  appearances 
(proved  by  other  witnesses)  are  symptoms  of  insanity.     But 
it  has  been  doubted  by  several  of  the  judges,  if  it  could  be 
asked,  whether,  from  the  other  testimony  given  in  the  case, 
the  act  with  which  the  prisoner  was  charged  was  an  act  of 
insanity,  as  that  was  the  very  point  to  be  decided  by  the 
jury.*     The  judge  advocate  general,  on  the  trial  of  Colonel 
Quentin,  remarked:    ^' Every  question  is  admissible  of  a  qnestioiis 
military  man,  where  it  is  founded  on  local  knowledge  or  speciJ 
circumstances  which  are  not  within  the  reach  of  all  the  witness. 
members  of  the  coiurt;  but  where  it  is  merely  a  question  of 
military  science,  to  affect  the  officer  who  is  undergoing 
his  trial,  it  is  obvious  that  the  court  is  met  for  no  other 
purpose  but  to  try  that ;  and  that  they  have  before  them  the 
facts  in  evidence,  on  which  they  are  to  ground  their  con- 
clusions."* 

958.  In  cases  affecting  the  conduct  of  the  accused,  either 

This,  it  may  be  obeerred,  is  matter  of  doing  the  act,  whether  be  was  acting 

inference,  and  preciselj  the  point  wlrich  contrary  to  law,  or  whether  he  was 

it  rests  witb  the  court  to  determine  labouring  nnder,  and  what,  delusions 

according  to  the  CTidence.    The  exa-  at  the  time  ?" 

mination  should  be  confined  to  the  On  which  question  the  answer  was: 

fact  of  the  prisoner's  absenting  him-  **  We  think  the  medical  man,  under 

self,  and  to  such  other  facts,  releyanl  the  circumstances  supposed,  cannot  in 

to  the  charge,  as  may  be  within  the  strictness  be  asked  his  opinion  in  the 

knowledge  of  the  witness.  terms  above  stated,  because  each  of 

(5)  Rex  V.  Hasweli,  Buss.  &  Ry.,  those  questions  inTolres  the  determi- 

458.    With  reference  to  the  case  of  nation  of  the  truth  of  the  facts  deposed 

Reg.  r.  M*  Naughten,  which  has  been  to,  which  it  is  for  the  juxy  to  decide; 

elsewhere  more  particularly  adverted  and  the  questions  are  not  mere  ques- 

to  (§  687),  the  judges  were  asked:  tions  upon  a  matter  of  science,  which 

''Can  a  medicJ  man,  conversant  are  admissible.    But  when  the  facU 

with  the  disease  of  insanity,  who  never  are  admitted  or  not  disputed,  and  the 

saw  the  prisoner  previous  to  the  trial,  question  becomes  one  substantially  of 

but  who  was  present  during  the  whole  science  only,  it  may  be  oontenient  to 

trial  and  the  examination  of  all  the  allow  the  question  to  be  put  in  that 

witnesses,  be  asked  his  opinion  as  to  general  form,  though  the  same  cannot  - 

the  state  of  the  prisoner's  mind  at  the  be  insisted  on,  as  a  matter  of  right.'* 

time  of  the  commission  of  the  alleged  —75  Lords'  Jonmids,  401,  ff. 

crime,  or  his  opinion  whether  the  pri-  (6)  Printed  trial,  p.  48. 
soner  was  codscious,  at  the  time  of 
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as  to  deportment  or  language^  it  is  perfectly  proper,  and  often 
necessary,  to  require  a  witness  to  declare  his  opinion,  because 
such  opinion  may  be  derived  from  the  impression  of  a  combi- 
nation of  circumstances  occurring  at  the  time  referred  to, 
difficult,  if  not  impossible,  fiiUy  to  impart  to  the  court ;  but 
it  would  be  manifestly  improper  to  draw  the  attention  of  a 
witness  to  facts,  either  derived  from  his  own  testimony  or 
that  of  another  witness,  and  to  ask  his  opinion  as  to  their 
accordance  with  military  discipline  or  usage,  because  the 
court,  being  in  possession  of  facts,  are  the  only  proper  judges 
of  their  tendency.  On  the  trial  of  Lieutenant^General 
Whitelocke,  questions  involving  opinions,  formed  at  the 
period  to  which  the  facts  related,  were  decided  by  the  court 
as  admissible,  after  the  due  consideration  of  a  protracted 
argument  on  the  case  in  writing,  put  in  by  the  prisoner.^ 
These  questions  depended  on  the  particular  knowledge  of  the 
witness  from  his  presence  on  the  spot,  and  at  the  time  of  the 
occurrence  of  the  circimistances,  to  which  the  question  had 
reference.  They  were  not  grounded  on  an  hypothesis  framed 
so  as  to  elicit  an  opinion  depending  on  military  science  gene- 
rally. Such  questions  ought  never  to  be  admitted.  It  is 
clearly  the  duty  of  the  court  to  examine  as  to  facts,  and  to 
apply  those  facts  by  their  own  professional  knowledge  and 
experience,  to  the  solution  of  the  question  in  issue,  and  not 
to  admit  the  opinion  of  a  witness  when,  by  more  patient  in- 
vestigation, they  could  acquire  such  information  on  the 
subject,  or  such  a  detail  of  facts,  as  might  render  them  com- 
petent to  form  a  correct  judgment.  It  is,  however,  perfectly 
proper  to  put  questions  involving  opinion,  to  an  engineer,  as 
to  the  progress  of  an  attack,  or  to  an  artillery  officer,  as  to 
the  probable  effect  of  his  arm,  if  directed  as  assumed :  these 
questions  though  attaching  to  military  science,  are  not  of 
that  nature  to  be  presumably  known  to  each  member  of  a 
court  martial.  So  in  a  civil  court,  a  shipbuilder  has  been 
admitted  as  a  witness  to  give  his  opinion  as  to  the  sea- 
worthiness of  a  ship,  on  the  facts  stated  by  others.®  Com- 
mercial men  are  also  called  to  prove  the  meaning  of  a 
particular  expression  in  commercial  papers.* 
,959.  No  witness  is  permitted  to  read  his  evidence,  but  he 

(7)  Printed  trial,  pp.463, 477,  478.         (9)  Charand  r.  Aogerstein,  Teake, 


I  PhillipB,  622 


61. 
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may,  to  refresh  his  memory,  and  partdctilarly  with  reference  ownnoteiat 
to  dates,  numbers,  sums  of  money,  or  any  complicated  mass  tnuu^loo; 
of  ficMsts,  make  use  of,  and  occasionally  refer  to,  a  written 
memorandum,  made  by  himself  at  the  time  of,  or  recently 
after,  the  fact;  or,  if  made  by  another,  examined  by  him 
whilst  the  fact  was  fresh  in  his  memory.'     A  witness,  how- 
ever, is  always  required  to  swear  positively  as  to  the  fact ; 
or  that  he  had  a  perfect  recollection  that  ihe  fact  was  truly 
stated  in  the  memorandum  or  entry  at  the  time  it  was 
written.     If,  on  referring  to  a  memorandum  not  made  by 
himself,  he  neither  recollects  the  fact,  nor  the  truth  of  the 
account  in  writing,  and  cannot  speak  as  to  the  fact,  further 
than  as  finding  it  noted  in  a  written  entry,  his  testimony 
would  be  objectionable,  as  hearsay ;  the  witness  can  no  more 
be  permitted  to  give  evidence  of  his  inference  from  what  a 
third  person  has  written,  than  from  what  a  third  person  has 
said.^     The  opposite  party,  when. cross-examining,  is  per-  opporite 
mitted  to  inspect  the  writing  referred  to  by  a  witness,  {^^tsuch 
where  it  has  not  had  the  effect  of  reviving  his  memory,  so  ™«»®™"^ 
that  his  testimony  depends  upon  his  inference '  from  his 
memoranda. 

960.  Every  witness,  whether  on  his  examination  in  chief  CosBacnoir 
or  on  the  cross-examination,  has  a  natural  right  to  explain 
and  make  clear  the  evidence  which  he  has  given,  and  if  any  witnem  m«y 
doubt*  should  arise  after  his  examination  has  closed,  the  court  ^*^^'°' 
will  call  upon  him  for  such  explanation.^     It  is,  however, 
clear  that  such  explanation  can  only  be  entered  upon  the 
proceedings  as    an  addition  to    the    evidence    previously  batprerions 
recorded;  any  contradiction  must,  for  the  sake  of  justice,  beenMdL^^ 
and  for  the  information  of  the  oflScer  whose  duty  it  is  to 
confirm  the  sentence,  still  appear  (j  478) ;  but  such  appar 
rent  contradictions  may  be  reconciled  or  explained  by  the 
witness.     During  or  previous  to  cross-examination,  it  would 
be  manifestly  incorrect  to  place  a  witness  on  his  guard* 
by  suffering  his  previous  deposition  to  be  read  to  him ;  but, 
for  the  purpose  of  explanation,  courts  martial  afford  all 
possible  fiicilities ;  and  in  this  view  and  for  the  purpose  of 
giving  an  opportunity  of  correcting  (§  578)  any  accidental 
mistake  or  omission  on  the  part  of  the  judge  advocate  or  the 

(1)  2  Phillips,  483.  (3)  2  Phillips,  481. 

(2>  2  PhillipB,  483.  (4)  M'Nallj,  888. 
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officer  who  may  be  writLag  the  proceedings.  It  is  the  usual 
practice  to  read  over  to  a  witness,  (invariablj,  if  either  he  or 
the  parties  desire  it,)  the  whole  of  his  deposition,  before  he 
leaves  the  court*  Such  explanation  by  a  witness  is  con- 
sidered in  the  light  of  an  examination  in  chief,  and  he  is 
subject  to  be  cross-examined,  and  re-examined  by  the  party 
originally  calling  him,  with  reference  to  any  fresh  statement 
he  may  make. 

961.  It  is,  as  already  obseryed,  characteristic  of  our 
judicial  system,  and  in  our  military  no  less  than  our  civil 
courts,  that  however  relevant  the  question  may  be  to  the 
matter  under  enquiry,  the  humanity  of  the  English  law 
refuses  to  compel  any  man  to  criminate  himself  or  to  give 
information,  which,  though  it  could  not  be  used  against  him 
in  evidence,  yet  might  lead  to  the  obtaining  of  proofs  in 
support  of  a  charge  against  himself. 

962.  Accomplices,  therefore,  cannot  be  examined  without 
their  consent ;  but,  as  they  are  frequently  admitted  to  give 
evidence  against  their  associates  in  crime  under  an  express 
or  implied  prombe  of  favourable  consideration,  or  of  pardon, 
they  are  in  so  far  obliged  to  give  evidence,  that  if,  when 
sworn  as  witnesses,  they  refuse  to  give  full  and  fair  infor- 
mation, *'  they  may  be  convicted  on  their  own  confession."  * 
But  even  accomplices  under  such  circumstances  are  not  re- 
quired to  answer,  in  their  cross-examination,  as  to  other 
offences,  in  which  they  have  not  been  concerned  with  the 
prisoner.^ 

963.  The  law  moreover  protects  a  witness  in  not  answer- 
ing such  questions, — put  to  him  for  the  purpose  of  impeach- 
ing his  credibility  and  therefore  only  indirectly  bearing  on 
the  charge, — as  may  have  a  direct  and  immediate  (§  979) 
tendency  to  degrade  him  by  disclosing  his  infamy  or  turpi- 
tude; but  '^if  the  transaction  as  to  which  the  witness  is 
interrogated,  form  any  part  of  the  issue,  he  will  be  obliged 


(5)  After  leaying  the  coart,  wit- 
nesses occasionalljr  apply  to  be  re- 
called in  order  to  correct  or  explain 
their  recorded  testimonj,  such  evi- 
dence would,  in  maajr  cases,  be  re- 
ceired  with  raspicioo,  and  the  wit- 
ness,  08  it  is  almost  superflaous  to 


observe,  wonld  in  eveiy  case  be  liable 
to  be  qnestioned  in  order  to  elicit 
whether  such  after-thonght  were  spon  - 
taneona,  coUnaivelj  suggested  to  him, 
or  otherwise. 

(6)  1  PbillipB,  92. 

(7)  2  Phillips,  492;  and  lee  §  967. 
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to  give  evidence,  however  strongly  it  may  reflect  upon  his 
character."  * 

964.  Witnesses  may  be  asked  on  cross-examination  whe-  As  to  former 
ther  they  have  been  convicted  and  pardoned  or  punished,  for 

felony  (§  979) ;  but  they  are  not  obliged  to  answer.  Their 
answers  may  not  make  them  criminal,  nor  subject  them  to 
punishment,  but  they  are  matters  of  infamy,  and  for  the 
reproach  of  crimes  which  are  purged  *^  it  shall  not  be  put  Bnundation 
upon  a  witness  to  answer  a  question,  whereon  he  will  be  principle, 
forced  to  forswear  or  disgrace  himself.  '  So  persons  have 
been  excused  from  answering,  whether  they  have  been  com- 
mitted to  bridewell  as  pilferers  or  vagrants,  &c. ;  yet  to  be 
suspected  is  only  a  misfortune  and  shame,  no  crime.'  The 
like  has  been  observed  in  other  cases  of  odious  and  infamous 
matters,  which  are  not  crimes  indictable."'  So  on  a  trial  Eoie  on  trials 
for  rape,  the  woman  is  not  obliged  to  answer,  whether  or  not 
she  has  had  criminal  connection  with  other  men;  but  the 
prisoner  may  ask,  whether  he  has  had  connection  with  her 
previous  to  the  alleged  rape,  and  produce  evidence  of  such 
previous  intercourse,  if  she  deny  the  fact.* 

965.  All  other  questions,  which  may  be  legally*  put,  the  witness  is 
witness  is  compellable^  to  answer :  even  where  the  result  of  answer su 
his  answer  might  be  to  subject  him  to  a  civU  suit.     The  46  questions  and 
Geo.  3,  c.  37,  declares  that  a  witness  cannot  refuse  to  answer  tosnswer 

a  question  relevant  to  the  matter  in  issue,  the  answer  of  of  advluSion 
which  has  no  tendency  to  accuse  himself,  or  to  expose  him 
to  penalty  or  forfeiture,  by  reason  only  that  the  answer  to 
such  question  may  establish,  or  tend  to  establish,  that  he 
owes  a  debt,  or  is  otherwise  subject  to  a  civil  suit. 

966.  This  privilege  of  Jiot  answering  is  the  privilege  of  ThispriTiicRe 
the  witness,  and  not  of  the  party  in  whose  behalf  he  may  the  witness, 
have  been  summoned,   and  therefore  he  may  persist  in 
waiving  it,  and,  if  he  choose  to  answer,  his  answer  must  be  witness  may 

1  •  •-!  A  waive  it, 

received  m  evidence.* 

967.  Where  a  witness,  after  having  been  cautioned  that  majoiaim 
he  was  not  compellable  to  answer  a  question  which  may  cri-  of  t^ecourt^^ 
minate  him,  chooses  to  answer  at  all,  it  had  been  held  that  he  of  the  enquiiy. 

(8)  2  PhUlips,  494.  (2)  As  to  questions  which  the  law 

(9)  Bj  Chief  Justice   Trebj,    IS     will  not  permit  to  be  answered,  see 
Howell's  St.  Tr.,  534.     8  Phillips,     before,  §  894,  929-932. 

495.  (3)  See  before,  §  890. 

(1)  1  PhiUipF,  505.  (4)  2  Phillips,  490. 
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is  bound  to  answer  everything  relative  to  that  transaction ; 
but  on  consideration  bj  the  whole  of  the  judges,  it  has  been 
held  by  a  majority  that  a  witness  after  having  answered  some 
questions  may  stop  at  any  moment  and  claim  his  privilege ; 
and  that  if  the  judge  nevertheless  force  him  to  proceed, 
what  he  says  cannot  be  made  use  of  against  him  in  a  criminal 
proceeding.* 

968.  It  would  seem  that  the  question,  whether  a  witness 
is  bound  to  answer  a  question  to  his  own  disgrace,  has  not  yet 
undergone  any  direct  and  solemn  decision.  If  the  witness, 
although  not  compellable  to  answer,  chooses  to  give  an 
answer  from  a  desire  to  exculpate  himself  from  the  impu- 
tation of  crime,  the  party  who  asks  the  question,  will  be 
bound  by  the  answer  and  cannot  be  allowed  to  fSulsify  it  by 
evidence.® 

969.  All  questions  put  to  a  witness,  whether  answered 
or  not,  should  be  entered  on  the  proceedings;  when  the 
witness  claims  the  privilege  of  not  answering,  it  is  for  the 
court  to  decide  whether  the  question  is  within  the  exception ; 
courts  martial  also  occasionally  interpose  by  apprising  a 
witness,  at  the  time  the  question  is  put  to  him,  that  he  is 
not  bound  to  answer;^  but  in  eitiier  case  it  ought  to  be 
made  appear  on  the  proceedings  for  the  information  of  the 
confirming  authority,  that  the  witness  was  not  required  to 
answer.® 

970.  Leading  questions,  or  such  as  instruct  a  witness 
how  to  answer  on  material  points,  are  not  permitted  on  the 
examination  in  chief;  questions  which  are  purely  intro* 
ductory,  and  the  answers  to  which  are  not  material  to  the 


(5)  Starkie,  214.  S  FhiUipe,  489, 
491. 

(6)  2  Phillips,  501.  **  The  court 
is  not  a  court  to  trj  a  collateral  qaes- 
tion  of  crime,  and  it  would  be  anjast, 
if  it  were;  for  how  can  the  partj  be 
prepared  with  a  case  of  exculpation, 
or  with  an  answer  to  aoj  eridence 
that  may  be  produced  to  charge  him  ? 
There  is  no  possibilitr  of  a  fair  and 
competent  trial,  upon  that  subject,  and 
therefore  in  no  instance  is  it  done.** 
Bj  Lord  Ellenborongh  in  Watson's 
case.— 76.  &  32  Howell's  State  Trials, 
490.    See  6.  On  §  813  (2). 

(7)  It  is  to  be  feared  that,  in  some 
instances,  from  a  tenderness  to  the 


feelings  of  persons,  not  themselves  on 
their  trial,  this  may  have  been  done 
with  the  unintentional  eflfect  of  pre- 
Tenting  a  legitimate  exercise  of  the 
right  of  cross-examination,  but  a  sense 
of  fairness  to  all  parties  would  seem 
to  point  out  that  this  course  ought 
nerer  to  be  adopted  where  the  unwil- 
lingness or  hostility  of  the  witness  is 
erident,  and  he  is  sufficiently  oouTer- 
sant  with  the  practice  of  courts  mar- 
tial to  be  aware  of  his  pririlege. 

(8)  It  has  been  elsewhere  (§  934) 
ohserTcd  that  questions  tending  to  in- 
jure and  degrade  third  persons,  not 
connected  with  the  cause,  t^xe  not  per- 
mitted. 
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establislimg  the  point  in  issue,  are  not  liable  to  be  objected 
to,  as  leading ;  a  resort  to  them  often  spares  the  time  of  the 
court,  by  preventing  a  difiuse  preliminary  interrogation.' 
Suffirestive  assistance,  when  an  omission  is  evidently  caused  andiuggeBtire 
by  a  want  of  memory,  as  m  the  case  of  names,  or  where  a 
witness  is  required  to  enumerate  in  detail  a  variety  of  items, 
is  also  allowed,  in  the  discretion  of  the  court,  according  to 
the  circumstances  in  each  particular  case;  for  which  it  is  notiubieto 
impossible  there  should  be  precise  rules,  but  it  is  evident  m  leadioK 
there  must  be  many  such  cases,  which  do  not  fall  within  the  *"*  °°*' 
principle  of  the  prohibition  of  leading  questions.^     Where  a  LoMUng 
witness  is  evidently  in  the  interest  of  the  opposite  party,  and  SStSiing*^*" 
is  reluctant  or  unwilling  to  speak  the  truth,  an  examination  '^'"^^ 
in  chief  is  permitted  to  assume  something  of  the  form  of 
cross-examination,  by  the  admission  of  leading  questions. 

971.  Cross-examination  is  justly  regarded  as  the  great  Obow- 

test  of  truth.     The  opportunities  which  a  witness  has  had  "^*"^"®*5 
of  ascertaining  the  fact  to  which   he  testifies,  his  ability 
to  acquire  the  requisite  knowledge,  his  powers  of  memory, 
his  situation  with  respect  to  the  parties  and  his  motives 
may  all  be  severally  examined  and  scrutinized.*     On  cross-  fcmt  latitude 
examinations,  questions  leading  directly  to  the  point  are  the  mode  of 
permitted,   the   object  being  to  sift  evidence  and  try  the  questiooi. 
credibility  of  a  witness;  and  where  witnesses  betray  zeal 
for  the  party  calling  them,  or  a  backwardness  in  speaking 
impartially,  there  is  no  fear  in  extending  this  license  too 
far:  on  the  other  hand,  should  the  witness  under  cross- 
examination  have  evinced  a  backwardness  to  declare  the 
truth  on  his  examination  in  chief,  and  have  betrayed  a  feel- 
ing for  the  opposite  party,  the  cross-examination  is  restricted.' 

972.  Mr.  Tytler,  in  conformity  with  the  law  of  Scotland,  imporiuoeof 
would  restrict  cross-examination  to  "relevant  questions,        ^^*^  ^ 
arising  from,  and  relative  to,  the  evidence  already  given  ;''^ 

but,  in  many  cases,  this  would  have  a  tendency  directly 
opposed  to  the  development  of  truth,  and  the  detection  of 
falsehood ;  and  would  defeat  one  great  end  of  cross^xa- 
mination,  an  opportunity  for  trying  the  credibility  of  a 
witness. 

(9)  2  PbilKpe,  460.  (3)  S  Fhillipi,  472. 

(1)  S  Phillips,  462;  and  see  §  959.  (4)  Essay,  245. 

(2)  Starkie,  34. 
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CROSS-EXAMINATION  OF  WITNESSES.      §  973-975. 


BufipotititioiM 
tacU; 


Caution  m  to 
extent  of  croM- 
ezamlnAtion ; 


howfltf, 
altoayt  to  be 
ponnitted. 


CroM-exMDi- 
nation,  how 
far  limited  aa 
to  releraucy, 


973*  Mr.  Peake  says,  that  a  counsel  CToss^ezamming  may, 
for  the  purpose  of  trying  the  credit  of  a  witness,  suppose 
facts  apparently  connected  with  the  cause,  which  have  no 
existence  but  in  his  own  imagination,  and  ask  the  witness  if 
they  did  not  happen.  No  mischief  can  arise  firom  this  course 
of  examination ;  for  if  the  witness  is  determined  to  speak 
nothing  but  the  truth,  he  will  deny  everything  so  suggested, 
and  the  testimony  of  every  other  who  is  called  will  confirm 
him:  but  it  frequently  happens,  on  the  other  hand,  that 
witnesses  who  have  entered  into  a  wicked  conspiracy  to 
defeat  justice,  and  who,  having  made  up  their  story  together, 
agree  on  the  general  feature  of  the  case,  will,  when  examined 
out  of  the  hearing  of  each  other,  by  their  variations  in  little 
circumstances  as  to  which  they  are  unprepared,  and  by  their 
contradictions,  be  rendered  utterly  unworthy  of  credit.* 

974.  It  is  necessary  when  adverting  to  the  expediency  of 
permitting,  in  the  cross-examination,  questions  involving 
supposititious  facts,  or  matter  not  previously  in  evidence^ 
where  collusion  or  conspiracy  amongst  witnesses  may  be 
suspected,  to  guard  against  the  admission  of  this  principle  on 
other  occasions  before  courts  martial,  as  the  frequent  result 
of  such  procedure  would  be  needlessly  to  occupy  the  time  of 
the  court ;  —  to  protract  the  proceedings,  often  to  the  detri- 
ment of  the  service:  — and  to  weary  and  annoy  the  witness, 
A  witness  under  cross-examination  may,  however,  always 
be  questioned  in  explanation  of  facts  given  in  evidence  by 
any  preceding  witness,  and  also  to  the  motives  which  might 
actuate  him  in  giving  testimony,  or  as  to  the  circumstances 
under  which  he  might  have  been  brought  to  appear  as  a 
witness.  For  instance,  it  has  been  decided  not  to  be  irre- 
levant, to  cross-examine  a  witness  as  to  whether,  in  conse- 
quence of  being  charged  with  robbing  the  prisoner,  he  had 
not  said  that  he  would  be  revenged  upon  him ;  and,  if  the 
witness  should  deny  having  used  such  a  threat,  evidence 
may  be  given  to  contradict  him. 

975.  Mr.  Phillips  observes.  With  regard  to  the  relevancy 
to  the  matters  in  issue  of  questions  which  may  be  put  in 
cross-examination,  considerable  latitude  is  allowed  in  this 
respect  where  the  tendency  of  the  questions  is  to  affect  the 


(5)  Feako,  197. 
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credit  of  the  witness.  Thus  a  witness  may  be  asked  questions 
affecting  his  own  character,^  and  consequently  his  credit^ 
though  such  questions  have  no  relation  to  the  matters  in 
issue.  But  a  witness  cannot  be  cross-examined  as  to  any  in^unafiug 
facts  which,  if  admitted,  would  be  collateral  and  wholly  irre-  witness, 
levant  to  the  matter  in  issue,  and  which  would  in  no  way 
affect  his  credit,  and  still  less  can  he  be  examined  as  to  such 
facts  for  the  purpose  of  contradicting  him  by  other  evidence, 
and  in  this  manner  discrediting  his  testimony.  And  if  the 
witness  answer  such  an  irrelevant  question  before  it  is  dis- 
allowed or  withdrawn,  evidence  cannot  af);erwards  be  ad- 
mitted to  contradict  his  testimony  on  the  collateral  matter. 
This  would  render  an  enquiry,  which  ought  to  be  simple 
and  confined  to  the  matter  in  issue,  intolerably  complicated 
and  prolix  by  causing  it  to  branch  out  into  an  indefinite 
number  of  collateral  issues.^ 

976.  It  is  not  admissible,  in  cross-examination,  to  repre^  Bole  as  to 
sent  the  contents  of  a  letter,  and  to  ask  a  witness  whether  ^^n  ^i" ' 
he  wrote  such  a  letter  to  any  person  with  such  contents,  or  ^^**'*"- 
contents  to  the  like  effect,  without  having  first  shown  the 
witness  the  letter,  and  his  admitting  that  he  wrote  such  a 
letter.®     One  or  more  lines  of  a  letter  may  be  shown  to  a 
witness,  and  he  may  be  asked  whether  he  wrote  such  part  of 

a  letter ;  but  if  the  witness  deny  that  he  wrote  such  part 
exhibited,  he  cannot  be  examined  as  to  the  contents  of  the 
letter.^  If  a  witness  admits  a  letter  to  be  of  his  handwriting, 
he  cannot  be  questioned  whether  statements,  such  as  may  be 
suggested,  are  contained  in  it;  the  whole  letter  must  be 
read  in  evidence.' 

977.  When  a  witness  has  been  once  sworn  to  give  evi-  witness 
dence,  though  he  only  prove  handwriting,  or  give  no  testi-  oomined, 
mony  at  all  for  the  party  calling  him,  yet  may  the  opposite  ^iin^iT' 
party  cross-examine  him.'    But,  if  a  person  be  called  merely 

for  the  purpose  of  producing  a  written  instrument  belonging 
to  him,  which  is  to  be  proved  by  other  evidence,  he  need  not 
be  sworn.* 

(6)2    Law  of  ETidence,  467-8.  (I)  Decision  of  the  jadges,  Qaeen's 

See  before.  §  813  (2),  a  G.  O.,  promal-  trial.    2  Phillips,  610. 

gating  the  Queen's  remarks,  occasioned  (  2  )  2  Phillips,  5 1 2. 

bj  neglect  of  this  rule.  (3)  2  Phillips,  467. 

(7)  Starkie,  200.  (4)  2  Phillips,  466. 

(8)  2  Phillips,  510.  Decision  of  the 
judges,  Queen's  trial.  See  §981, 1034. 
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TIOH: 
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Vy  direct 
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978.  As  to  re-examination,  the  general  rule,  laid  down 
in  the  queen's  trial,  is,  that  counsel  have  a  right  to  ask  all 
questions  (and,  by  consequence,  prosecutors  or  prisoners  on 
courts  martial,)  which  may  appear  proper  to  draw  forth  an 
explanation  of  the  sense  and  meaning  of  the  expressions, 
used  by  the  witness  on  cross-examination,  if  they  be  in 
themselves  doubtful ;  and  also,  an  explanation  of  the  mo- 
tive by  which  the  witness  was  induced  to  use  those  ex- 
pressions :  he  has  no  right  to  go  further  and  to  introduce 
matter  new  in  itself,  and  not  suited  to  the  purpose  of  ex- 
plaining either  the  expressions  or  the  motives  of  the  witness. 
Mr.  Phillips  observes:  as  the  object  of  cross-examining 
a  witness  'respecting  former  statements,  supposed  to  have 
been  made  by  him,  is  to  impeach  the  truth  and  credit  of 
his  testimony ;  so,  on  the  other  hand,  the  object  of  the 
re-examination  is  to  give  him  an  opportunity  of  showing 
the  consistency  of  his  statements  and  of  vindicating  his 
character. 

979.  The  credit  of  a  witness  may  be  impeached  by  directly 
disproving  the  facts  stated  by  him ;  by  cross-examination 
(§  972-6) ;  by  the  proof  of  his  conviction  for  some  crime ; 
or,  by  adducing  general  evidence  that  he  is  unwortiiy  of 
being  believed  on  oath  (§  980),  or  by  the  proof  of  his 
having  done  or  said  that,  which  is  inconsistent  with  his 
statements  in  this  particular  instance.  As  to  discrediting 
the  testimony  of  a  witness  by  direct  evidence  bearing  on 
the  charge,  it  is  imnecessary  to  dilate.  The  subject  of 
cross-examination  has  also  been  previously  considered. 
Witii  respect  to  putting  in  proof  the  record  of  a  conviction 
for  a  crime,  with  the  view  of  destroying  the  credibility  of  a 
witness,  it  may  be  observed,  that  although  Lord  Denman's 
act  (§  912)  has  had  the  effect,  in  every  case,  of  restoring  the 
competency  of  a  witness,  who  has  been  convicted  of  an 
infamous  crime,  it  cannot  operate  to  retrieve  his  credibility  ; 
the  proof  of  the  conviction  of  crime  may  more  or  less 
influence  the  degree  of  confidence  to  be  placed  in  his  testi- 
mony, and  although  in  consequence  of  the  difficulty  of 
producing  legal  proof  of  infamy,  witnesses  are  not  often 
discredited  in  tiiis  formal  manner,  cross-examination  as  to 
the  fact  of  previous  convictions,  produces  all  the  effect  of 
discrediting  him  which  can  be  desired,  and  equally  acts  as  a 
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safeguard  by  warning  the  court  to  be  cautious  in  receiving 
the  testimony  of  an  infamous  witness. 

980.  The  credit  of  a  witness  may  be  impeached  by  the  Jj^^^**''* 
deposition  of  other  witnesses^  as  to  his  general  character/  oimracter, 
but  not  as  to  particular  parts  of  his  conduct,  or  facts  not 
relevant  to  the  issue ;  for,  though  every  man  is  supposed  to 

be  capable  of  defending  his  general  character,  it  is  not  likely 
that  he  should  be  prepared  to  answer  to  particular  facts 
without  previous  notice,  and  the  administration  of  justice 
would  become  impracticable,  if  an  enquiry  were  allowed  to 
branch  out  into  such  collateral  issues.^     The  regular  mode  but  not  m  to 
is,  to  enquire   whether  the  witnesses  have  the  means  of  j^<^^^ 
knowing  the  former  witness's  general  character,  and  whether, 
from  such  knowledge,  they  would  believe  him  on  his  oath.^ 
The  party  whose  witness  is  impugned  may  cross-examine  as  Pwt7»  whose 
to  the  grounds  for  such  general  opinion  given,  or  the  oppor*  vvtgmA,  m^' 
tunities  which  witness  may  have  had  for  coming  to  such 
conclusions ;  *  these  questions  being  replied  to  generally,  a 
further  cross-examination  into  particular  instances  is  in- 
admissible.     The  party  whose  witness  is  impeached  may  orinodaoe 
also  in  reply  or  rejoinder,  as  it  may  be,  bring  fresh  evidence  good  ohAncter. 
to  support  the  character  of  his  own  witness,  or  to  attack  the 
character  of  the  impeaching  witness.^ 

981.  The  credit  of  a  witness  cannot  be  confirmed  by  impeMhing 
proof  that  he  has  given  the  same  accoimt  before,^  but  it  may  out  of  court. 
be  impeached,  even  by  the  party  producing  him,  by  proof 

that  he  has  made  statements  on  another  trial,  or  out  of  court, 
on  the  same  subject,  contrary  to  what  he  swears  at  the  trial, 
provided  he  has  been  previously  cross-examined  as  to  such 
alleged  statements,  and  provided  that  such  alleged  statements 
are  material  to  the  matter  in  issue.^  A  letter  written  by  him, 
or  a  deposition  signed  by  him,  may  be  used  as  evidence  to 
contradict  his  testimony,  provided  the  letter  be  shown  to  him.' 

982.  The  general  rule  is  this,  that  whenever  the  credit  of  B4iieMto 
a  witness  is  to  be  impeached  by  proof  of  anything  that  he  has  onSuTor  °^ 
said  or  done  in  relation  to  the  matter  before  the  court,  he  is  fro^^mideiuM. 

(5)  See  O.  O.  on  lieat  Hjder's  cues  where  an  immediate  complaint 
Court  Martial,  §  813  (2).  of  some  personal  injurj  lias    been 

(6)  See  before,  §  968  (6).  made.    See  §  862. 

(7)  2  Phillips,  504.  (1)  2  Phillips,  504. 

(8)  Starkie,  252;  2  Phillips,  604.  (2)  2  Phillips,  509.    See  §  976. 

(9)  Starkie,  253;  except  ia  those 
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CONFLICTING  STATEMENTS. 


§  983-989. 


Party  may  not 
directly 
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impression  as 
to  the  same 
transaction. 


Cause  of  venial 
discrepancies 
iu  eridenoe. 


first  to  be  asked,  upon  cross-examination,  whether  he  has 
said  or  done  that  which  it  is  intended  to  be  proved.' 

983.  A  party  cannot  impeach  the  credibility  of  his  own 
witness  by  general  evidence;^  the  meaning  of  which  is, 
that  after  producing  a  witness  a  party  cannot  prove  him  to 
be  of  such  a  general  bad  character  as  would  render  him 
unworthy  of  credit.*  But  a  party  may  prove,  by  other  evi- 
dence, the  truth  as  to  a  material  fact,  relevant  to  the  issue, 
or  he  may  discredit  his  own  witness,  if  he  prove  adverse,  by 
the  proof  of  his  having,  at  other  times,  made  statements 
inconsistent  with  his  present  testimony.^ 

984-9.  In  weighing  the  conflicting  testimony  of  witnesses, 
it  ought  not  to  excite  surprise  that  witnesses  of  fair  reputa- 
tion should  difier  as  to  minute  points  in  the  relation  of 
facts.  An  exact  agreement  in  the  narration  of  minute 
particulars  would  rather  create  suspicion  of  previous  con- 
trivance and  conspiracy.  The  non-agreement  of  witnesses, 
therefore,  on  points  which  are  not  of  a  prominent  and 
striking  nature,  in  many  cases  may  be  no  impeachment  of 
their  general  credibility,  and  ought  to  be  carefully  dis- 
tinguished from  wilftd  and  corrupt  misrepresentations.  If 
venial  discrepancies  in  testimony  are  met  with,  relating  to 
positive  facts,  much  more  are  they  to  be  expected,  when 
witnesses  depose  rather  as  to  the  impression  made  upon 
their  minds,  than  as  to  facts,  as  on  trials  arising  out  of 
quarrels,  or  disrespectful  conduct  to  superiors.  The  words 
actually  employed,  independent  of  deportment,  voice  and 
gesture,  must  often  very  imperfectly  convey  an  adequate 
conception  of  the  matter,  of  which  it  is  important  for  the 
court  to  be  informed,  and  as  regards  which  it  is  incumbent 
on  them  to  decide.  This  variation  in  evidence  (arising  from 
the  predisposition  of  the  minds  of  witnesses  to  be  impressed 
by,  or  to  retain,  facts,)  is  particularly  likely  to  occur,  when 
by  the  lapse  of  considerable  time,  and  probably  from  conversa- 
tions relative  to  the  afiair  in  issue,  the  impression,  at  first 
loosely  admitted,  becomes  confused^  if  not  warped,  by  the 
preference  which  a  witness  may,  without  any  culpable 
feeling,  entertain  for  one  side  or  the  other. 


(3)  Starkie,  SS8. 

(4)  **  This  would  enable  him  to  de- 
stroy the  witness  if  he  spoke  against 
him  and  to  make  him  a  good  witness  if 
he  spoke  for  him,  with  the  means  in  his 


hand  of  destroying  hiscrcdit,  ifhespoke 
against  him."— Bnller,  N.  P.,  297. 

(5)  2  Phillips,  526. 

(6)  See  §  982;  and  17  &  18  Vict, 
c.  127,  8.  22,  23. 
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CHAPTER  XXIII. 

OF     ADMISSIONS    BEFORE     COURTS    MARTIAL,    AND 
CONFESSIONS  BY  PRISONERS. 

Admissions  in  open  Court 

990.  The   only   admissions,  (previous    confessions    by  Admiflriom. 
prisoners  not  being  here  included  in  the  term,)  which  it  is  oocu^    ^^^ 
of  importance  to  notice  with  reference  to  the  practice  of 

courts  martial,  are  those  which  may  be  made  in  open  court 

by  the  parties  before  the  court.      These  are  receiyed  in  byoOoen, 

certain  cases  (more  especially,  if  not  exclusively,  applying 

to  officers)  as  conclusive,  and,  with  the  exception  of  a  plea  ud  received  iu 

of  guilt,  the  legal  effect  of  which  will  be  considered  hereafter,  e^denra?""^ 

(§  1005),  are  entered  on  the  proceedings  to  the  exclusion  and 

in  the  place  of  more  formal  evidence. 

991.  The  orders  of  the  army  require  that  notwithstand-  such  adminions 
ing  a  prisoner  may  plead  guilty  the  court  should  receive  such  ^*^ti^il^ 
evidence  as  may  afford  a  fuU  knowledge  of  the  circumstances,^  v^tS^^^^^ 
but  the  spirit  of  this  order  in  no  way  interferes  to  prevent 

courts  martial  from  continuing  to  receive  admissions  as  to 

collateral  or  comparatively  unimportant  facts,  which  are  not 

in  dispute,  but  which  it  may  be  required  to  prove  either*  on 

the  prosecution  or  the  defence.     It  is  the  practice  to  allow  as  to  the 

either  party  to  admit  the  signature  of  a  document,  or  the  S^menury 

truth  of  a  copy,'  in  cases  where  such  writings  are  receivable     *   °~ 

when  proved,  also  tiiat  a  promise  or  permission  to  a  certam 

effect,  or  a  certun  order,  was  actually  given,  or  a  certain  or  collateral 

letter  was  sent  or  received  on  a  certain  day,  and  in  other  requiHn?^ 


formal  proot 


(1)  Qneen'i  Reg.  p.  822,  §543-4.  snggested  to  a  prisoner,  howeTcr  tme 

(2)  It  IB  belicTcd  that,  althongh  in  in  point  of  fact,  unless  the  prosecutor 
strict  hiw  the  two  cases  must  stand  was  prepared  with  sufficient  and  ayaii- 
upon  exactly  the  same  ground,  it  would  able  evidence  to  prove  the  point. 

not  accord  with  the  practice  of  the        (8)  See  hereafter,  §  1046>7. 
service  that  any  admission  should  bo 
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§  992-994. 


similar  cases  where  admissions  may  expedite  the  proceedings 
and  do  not  go  to  the  merits  of  the  matter  before  the  court 


Confensions, 


when  admitted 
as  evidence, 
of  matters 
of  fiu;t, 


not  of  raattcn 
of  law. 


Confessions, 
in  many  cases, 
as  laid  down 
by  Sir  M. 
Foster,  ought 
t()  be  of  small 
efffct  in  proof 
of  crime. 


Of  Confessions  by  Prisoners, 

992.  The  confession  of  a  prisoner  in  a  criminal  case  is 
received  in  evidence  upon  the  presumption  that  a  person 
will  not  make  an  untrue  statement,  or  admission  militating 
against  himself.  But  as  there  may  not  unfrequently  be 
motives  of  hope  and  fear  operating  to  this  end,  and  because 
the  confession  itself  is  in  many  cases  liable  to  mis-construc- 
tion, or  to  be  mis-reported  from  ignorance,  inattention  or 
malice,  statements  by  prisoners  are  often  excluded  from 
being  given  in  evidence,  and  they  should  always  be  received 
with  caution  by  the  court* 

993.  Voluntary  confessions  of  prisoners,  whether  made 
before  apprehension  or  after,  whether  on  a  judicial  examina- 
tion or  after  confinement,  whether  reduced  into  writing  or 
not,  if  satisfactorily  proved,*  become  evidence,  and  if  direct 
and  positive,  are  sufficient  to  convict,  without  any  corrobora- 
ting circumstances.®  But,  it  may  be  added,  a  confession  is 
obviously  not  conclusive  evidence  against  a  prisoner,  and 
when  it  involves  a  matter  of  law,  is  to  be  received  with 
more  than  usual  caution.^ 

994.  A  confession  is  by  law  admissible  In  evidence,  even 
when  made  in  the  course  of  conversation,  and  when  the 
party  may  not  be  upon  his  guard  and  apprised  of  its  danger ; 
but  in  the  words  of  Mr.  Justice  Foster,  "  Hasty  confes- 
sions, made  to  persons  having  no  authority  to  examine,  are 
the  weakest  and  most  suspicious  of  all  evidence.  Proof  may 
be  too  easily  procured :  words  are  often  mis-reported,  whether 
through  ignorance,  malice  or  inattention  —  it  mattereth  not 
tx)  the  defendant  —  he  is  equally  affected  in  either  case: 
they  are  extremely  liable  to  mis-construction,  and  withal 
this  evidence  is  not,  in  the  ordinary  case  of  things,  to  be 


(4)  I  Phillips,  402. 

(5)  A  nngle  witness  is  in  all  coses 
sofiicient  in  law,  except  in  those  cases 
where  the  overt  act  or  offence  mast 
be  proved  by  two  witnesses  (§  868), 


when  the  confession  roust  be  proved 
by  two  witnesses. 

(6)  1  Leach,  349. 

(7)  I  Phillips,  406.     See  §  186(4), 
957  (4).  ;^        w 
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disproved  by  that  sort  of  negative  evidence,  by  which  the 
proof  of  plain  facts  may  be,  and  often  is,  confronted."  * 

995.  Any  threat  or  promise,  or  hope  of  pardon,  held  out  Confessions 
or  sanctioned  by  a  magistrate,  or  other  person  in  authority,  undue"^^*'^ 
or  concerned  in  the  charge,  will  prevent  the  admission  of  are  n?™***^ 
any  consequent  confession,  but  a  confession  is  receivable  in        **"  ®- 
evidence,  if  it  has  been  made  in  consequence  of  promises  or 
threats  by  a  person,  who  has  nothing  to  do  with  the  appre- 
hension, prosecution  or  examination  of  the  prisoner.'     The 

law  presumes  that,  under  a  threat  or  promise,  a  prisoner 
may  confess  himself  guilty  of  that  of  which  he  is  innocent.  Must  be 
and,  therefore,  it  excludes  his  confession ;  but  if  confession,  ^°  ""  ^^' 
though  extorted,  lead  to  the  discovery  of  circumstances, 
which  make  against  the  prisoner,  it  is  no  objection  to  their 
being  given  in  evidence,  that  they  were  discovered  in  conse- 
quence o^  information  obtained  by  undue  inducements.* 

996.  A  confession  made  in  hope  of  being  thereby  per-  confession  by 
mitted  to  turn  Queen's  evidence,  is  not  a  voluntary  confession,  ^^demw^ 
and  is,  therefore,  inadmissible : '  but  it  seems  that  the  con- 
fession of  a  person  admitted  as  Queen's  evidence  may  be  roceivabie 
received  against  him,  if  he  refuse  to  give  evidence  on  the  brau^of  ^ 
trial  of  his  confederates  in  crime.*     A  prisoner,  who   had  **"*™*^' 
made  a  confession  to  a  constable  in  consequence  of  a  pro- 
mise, was  taken  before  a  magistrate,  who,  knowing  what  or  after  caution 
had  taken  place,  cautioned  him  against  making  any  confes-  ^y™®****"*^®- 
sion  before  him ;  the  prisoner,  notwithstanding,  did  make  a     ^ 
confession  to  him,  which  confession  was  admitted  in  evidence 

against  the  prisoner,  though  it  did  not  appear  that  the 
magistrate  told  the  prisoner  that  his  first  confession  would 
have  no  effect,  and  he  might,  therefore,  have  acted  under  an 
impression  that,  after  having  once  acknowledged  his  guilt,  it 
was  useless  to  retract* 

997.  A  confession  resulting  from  the  state  of  a  prisoner's  need  not  bo 
mind,  acted  on  by  the  exhortation  of  a  chaplain,  when  re-  *p^"**"^"*' 
gularly  made  before  a  magistrate,  after  due  caution  as  to  its 

(8)  Foster,  243.  made  by  a  prisoner  wbich  may  affect 

(1)    1  PhillipB,    411.       The  rale  him  criminally  though  in  terms  they 

of  exclosion    extends  to    all  cases,  charge  another  person,  or  purport  to 

where  the  prisoner  has  been  told  that  be  a  refusal  to  confess. 

it  would  be  better  for  him  if  he  did         (2)  1  Phillips,  415. 

confess,  or  worse  for  him  if  he  did         (3)  2  Leach,  637. 

not,  or  any  language  to  that  effect         (4)  I  Phillips,  413;  §  962. 

has  been  used;  and  to  all  sutements        (5)  Hex  v.  Howes,  6  C.  &  P.  404. 
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§  998-1001. 


mny  be  fl^ren 

fruiii  reliirious 
cousideraticDS ; 


or  in  answer  to 
queKtioiiB, 


or  when  dnrnk. 


Beoeption  does 
Dot  cxcludo 
prisoner's  letter 
obtained  by 
I  of  it. 


Dor  exclude 
a  verbal 
ooufeision. 


Confessions  to 
legal  advisers 
are  pririleged 
oommuuicationa. 


Evidenoe  Kiren* 
by  prisoner 
not  on  oath.! 


probable  result,  and  of  the  futility  of  relying  on  any  ex- 
pected favour  from  it,  has  been  received,  and,  accompanied 
by  corroborating  proof,  sentence  of  death  and  execution  has 
followed.®  Similar  evidence  might  have  been  admitted  on  a 
military  trial;  and  equally  so,  if  the  confession  had  been 
made  to  an  officer  or  other  person.  It  should  clearly  appear 
that  the  exhortation  to  tell  the  truth,  by  whom  ever  made, 
was  unaccompanied  by  any  hope  of  favour  in  connection 
with  the  charge  being  held  out  or  implied.  A  confession 
obtained  without  either  threat  or  promise,  by  questions  put 
by  a  police  officer,  is  admissible  in  evidence,  although  he 
had,  of  his  own  authority,  locked  up  the  prisoner  (a  boy) 
without  food  for  several  hours ;  ^  and  where  a  prisoner  made 
a  confession  whilst  under  the  effects  of  intoxication,  it  was 
held  receivable,  however  little  weight  it  might  have.* 

998.  If  a  prisoner,  who  is  committed  on  a  charge  of  felony^ 
ask  the  turnkey  of  the  gaol  to  put  a  letter  into  the  post^ 
addressed  to  the  prisoner's  father,  and  the  turnkey  promise  to 
do  so ;  and  instead  of  that,  on  receiving  the  letter,  he  con- 
veys it  to  the  visiting  magistrates  of  the  gaol,  who  forward  it 
to  the  prosecutor,  this  letter  is  evidence  against  the  prisoner^ 
notwithstanding  the  manner  in  which  it  was  obtained.® 

999.  A  prisoner  being  in  custody  on  charge  of  murder, 
a  fellow  prisoner  pressed  him  to  tell  "  how  he  murdered  the 
boy."  The  prisoner  put  his  fellow  on  oath  not  to  reveal 
what  he  told  him,  and  then  made  a  statement  of  the  circum- 
stances; it  was  held  that  this  statement  was  admissible 
against  the  prisoner  confessing.^ 

1000.  It  has  been  elsewhere  observed  that  statements 
made  to  legal  advisers,  are  privileged,  but  they  may  be 
examined  as  to  what  they  know  apart  from  communications 
to  them  in  their  professional  capacity.' 

1 00 1.  The  evidence  which  a  person  gave  before  a  com- 
mittee of  the  House  of  Commons  has  been  admitted  against 
him  on  a  trial  for  misdemeanor.'  It  might  therefore  be 
argued  that  a  statement  made  by  a  person  before  a  court  of 
enquiry,  may  afterwards  be    admitted  against  him  in  a 


(6)  Bex  p.  Gilham,  bjr  the  twelre  (9)  Rex  o.  Derriogton,  2  Carr.  & 
judges.  P.  418. 

(7)  Rex  V,  Thornton,  Moodjr, C.  C.  ( I )  Rex  v.  Shaw,  6  C.  &  P.  S72. 
27.  (2)  See  before,  §  930. 

(8)  1  PfaillipB,  420.  (S;  Rex  v,  Merceron,  2  Stark.  366. 
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criminal  court  or  on  a  trial  before  a  court  martial,  as  neither  ETidenoe  Riven 
the  House  of  Commons  nor  a  court  of  enquiry  administer  an  n^  on  o»th, 
oath.     Subsequent  decisions  may  possibly  be  cited,  as  au-  admissibio 
thonties  for  the  rejection  of  such  evidence  even  m  ordinary  in  criminal 
criminal  courts ;  ^  but  it  is  of  the  less  importance  to  advert 
to  them,  as  the  custom  of  the  service  is  decidedly  against  the 
admissibility  by  a  court  martiaL     During  the  proceedings  oroonrts 
of  a  general  court  martial  upon  an   officer  of  the  Koyal  ™^ 
Marines,  at  Chatham,   in  October  1829,  the  judge  advo-  Admiasiont 
cate  general,  who  was  consulted  as  to  whether  an  officer  of  e^^ryare 
who  had  been  member  of  a  court  of  enquiry  held  to  inves-  before 
tigate  the  subject  of  the  trial  could  be  examined  as  to  any  ^^ 
confession  then  made  by  the  prisoner,  had  "  no  hesitation  in 
saying  that  in  his  opinion,  to  treat  as  a  confession  any 
thing  "  the  prisoner  *^  may  have  said  or  urged  in  the  course 
of  the  proceedings  referred  to,  would  not  be  just  or  prudent, 
and  that  therefore  ^  the  officer  who  had  been  a  member  of 
the  court  of  enquiry  '^  ought  not  to  be  called  on  the  parti- 
cular point  alluded  to." 

1002.  The  law  is  clear  that  the  confession  of  a  prisoner  Enmination  f 
upon  oath  cannot  be  received  against  him,  but  it  does  not  reodvabfe^u 
appear  a  settled  point  whether  admissions  made  on  oath  by  a 
person  not  in  custody  for  an  offence,  are  receivable  against 
him  on  his  subsequent  trial:  the  more  recent  decisions  of 
the  judges  seem  to  make  against  their  admissibility,  at  least 
where  the  prisoner  was  not  cautioned  beforehand ;  ^  and,  at 
all  events,  so  far  as  the  practice  of  courts  martial  is  con- 
cerned, although  it  is  not  known  that  Imy  official  opinion 

(4)  With  reference  to  a  case  which  a  more  recent  occasion,  when  the  fore- 
occnrrcd  a  few  years  since  in  the  West  going  case  was  referred  to,  where  the 
Indies,  where  an  officer,  who  had  laid  prisoner  and  others  were  examined 
himself  open  to  a  charge  of  man-  (no  person  being  spectficallj  charged 
slaughter,  was  improperly  subjected  to  with  the  offence),  and  the  prisoner  was 
examination  before  a  court  of  enquiry,  sworn,  and  made  a  statement,  and  at 
the  then  judge  adrocate  general,  in  the  conclusion  of  the  examination  was 
the  opinion  which  he  gave  conderona-  committed  for  trial,  the  judge  refused 
toiy  of  the  proceeding,  seems  to  im-  to  receive  in  evidence  what  the  pri- 
ply,  that  what  he  then  said  might  have  soner  had  said  on  that  occasion.  B, 
been  given  as  evidence  against  him  on  v.  Lewis,  6  C.  St  P,  530.  When  the 
a  criminal  prosecution  in  the  civil  defendant,  on  a  cross-examination  in 
conrt.^See  extract,  §  335-6.  a  civil  action,  vhu  compelled  by  the 

(5)  Where  a  statement  made  by  judge  to  answer  questions  tending  to 
a  prisoner  upon  oath,  at  a  time  when  criminate  him,  it  was  held  tliat  the 
he  was  not  under  suspicion,  was  ten-  admissions  so  obtained  could  not  be 
dered  in  evidence,  the  judge  received  used  against  him  upon  his  trial  on  a 
it.    JR.  V.  TMy,  5  C  &  P.  5Sa    On  criminal  charge.    See  §  967. 
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Genml  mie  is 
to  admissions 
and  ooufemtioM. 


Confessions 
not  evidence 
Off  ai  list 
vxompUce, 


has  been  given  on  the  subject,  it  is  believed  that  such 
evidence  has  not  in  any  instance  been  received^  although 
cases  have  occurred  where  courts  martial  have  rejected  a 
proposal  to  prove,  and  use  against  prisoners,  evidence  which 
had  been  given  by  them  as  witnesses  before  courts  martial, 
and  also  where  the  evidence  was  given  in  proceedings  before 
the  civil  power.^ 

1003.  It  is  a  general  rule  that  the  whole  of  admissions 
or  confessions  must  be  taken  together,  so  that  what  is  given 
in  evidence  may  be  neither  more  nor  less  than  what  the 
prisoner  intended.  Thus,  if  a  person  says,  "  that  he  did 
owe  a  debt,  but  that  he  had  paid  it,"  such  an  admission  will 
not  be  received  as  evidence  to  prove  the  debt,  without  being 
also  evidence  of  the  payment.  Or  a  prisoner  may  admit 
killing  a  man,  and  state  facts  which  may  reduce  it  to  man- 
slaughter. In  these,  and  all  similar  cases,  the  statements 
favourable  to  a  prisoner,  or  explanatory  of  his  conduct,  can- 
not be  kept  back,  but  must  be  received,  as  well  as  those  mili- 
tating against  him,  but  still  this  is  like  all  other  evidence^ 
and  it  is  for  the  jury  in  this,  as  in  all  other  cases,  to  decide 
what  parts  they  believe  to  be  true.^ 

1004.  The  confession  is  evidence  only  against  the  person 
confessing,  not  against  accomplices.®  Several  persons  being 
charged  with  a  criminal  offence,  one  of  them,  in  the  pre-' 
sence  of  the  others,  stated  before  a  magistrate  that  he  him- 
self, and  one  of  the  others,  committed  the  offence ;  the  person 
thus  charged  did  not  deny  it;  it  was  held  that  this  was  no 
evidence  against  him.^ 


(6)  The  credit  of  a  witness  majr  be 
impeached  by  the  proof  of  contradic- 
tory eyidence  on  a  former  occasion. — 
See  before,  §  981. 

(7)  Lord  Tenterden  says,  "It  is  at 
all  times  a  dangerous  thing  to  admit 
a  portion  only  of  a  conversation  in 
evidence,  because  one  part  taken  by 
itself  may  bear  a  very  different  con- 
struction and  have  a  very  different 
tendency  to  what  wonld  be  produced 
if  the  whole  were  heard;  for  one  part 
of  a  conversation  will  frequently  serve 
to  qualify  and  to  explain  the  other.*' 


(8)  Bex  p.  Appleby  and  othei8»  3 
Stark.  N.  P.  C.  33. 

(9)  Upon  trials  for  treasonable  and 
other  conspiracies,  mutinies,  and  other 
cases  where  several  persons  have  en- 
tered into  the  same  criminal  design, 
statements  by  one  confederate  are  re* 
ceivable  against  another,  when  they 
are  in  the  nature  of,  or  when  they  ac- 
company acts  for  which  all  the  parties 
are  responsible;  but  they  are  not  re- 
ceivable when  they  are  in  the  natnre 
of  narratives,  descriptions,  or  coofea- 
sions.->See  before,  §821-8, 861  &864. 
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Pka  of  Guilt. 

1005-09.  A  plea  of  guilt  is  a  confesBion  in  the  fullest  Pieaof  guut 
degree^  and  will  take  effect  on  the  deliberation  of  the  court : 
but,  as  elsewhere  observed,  it  is  wisely  and  mercifully 
directed,^  that  a  court  martial  do  notwithstanding  receive  and 
report  such  evidence  as  may  afford  to  the  authority,  which 
has  discretion  in  carrying  into  effect  the  sentence,  a  full 
knowledge  of  all  the  attendant  circumstances.  If '^  a  volun- 
tary confession  made  by  a  prisoner  to  any  person,  at  any 
time  or  place,  is  strong  evidence  against  him,  and,  if  satis** 
factorily  proved,  suflSicient  to  convict  without  any  corrobora- 
tory circumstances,"  (and  this  is  an  admitted  rule  of 
evidence,)  much  more  must  a  plea  of  guilt  on  a  solemn 
arraignment  be  admitted  as  conclusive.  A  court  martial, 
failing  to  receive  and  report  such  tendered  evidence  as  may 
afford  a  full  knowledge  of  circumstances,  would,  doubtless, 
commit  a  great  breach  of  military  duty ;  but,  in  the  eye  of 
the  law,  a  decision  arising  from  a  plea  of  guilt,  notwithstand- 
ing the  rejection  of  evidence,  may  be  maintained ;  and  any 
sentence  resulting  therefrom,  if  confirmed  and  acted  on,  and 
not  otherwise  illegal,  could  not  expose  the  members  of  the 
court  martial  to  any  penalty,  on  any  proceeding  in  a  court 
of  common  law.  The  superior  courts  will  not  permit  courts 
of  inferior  jurisdiction,  created  by  statute,  to  adopt  any  rules 
of  evidence,  but  such  as  are  recognized  by  them,  or  provided 
by  statute.  The  mutiny  act,  by  itself,  and  through  the 
instrumentality  of  the  articles  of  war,  ascertains  the  juris- 
diction of  courts  martial;  and  the  general  orders  for  the 
army  may,  and  often  do,  lay  down  rules  as  to  the  mode  of 
conducting  the  proceedings ;  but  the  rules  of  evidence  can 
only  be  ascertidned  by  reference  to  the  established  law  of 
the  common  law  courts,  and  express  provisions  in  the  mutiny 
act  and  articles  of  war. 
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OF  DOOUMENTABT  OB  WRITTEN  ETIDEKCE. 


PrBLXOWXIT- 
IVOfl. 

£eoords; 


mtAten  quasi 
ord. 


of  recoil 


Prirato 
writing!. 


Records 
proved  by 
offioe  oopiet. 


Certificate  of 
acquittal  or 
conviction  of 
ofncertand 
■oidien  in 
courts  of  ordi- 
nanr  criminal 
Jorudictioa. 


ConTictions  hr 
courts  martial. 


loio.  Writings  are  either  —  Records  technically  so 
called; — Matters  qtuisi  of  record^  such  as  the  proceedings  of 
the  superior  courts^  not  being  records,  the  journals  of  the  two 
houses  of  parliament,  the  proceedings  of  inferior  and  foreign 
courts,  the  gazette,  public  and  official  books  and  records, 
and  other  similar  documents;  and  lastly  —  Private,  which 
must  be  understood  to  include  what  in  common  parlance 
are  known  as  official  letters,  as  well  as  writings  originating  in 
transactions  between  individuab  in  their  private  capacities, 
accounts,  receipts,  &c. 

10 1 1.  Office  copies  or  copies  of  records,  authenticated  by 
a  person  appointed  for  the  purpose,  as  provided  by  several 
statutes  relating  to  them,  are  evidence  of  the  contents  of 
the  original  upon  the  credit  of  the  officer  authorized  to 
furnish  it,  without  evidence  being  given  of  the  copy  haraig 
been  actually  examined. 

1012.  The  mutiny  act  provides  that  "whenever  any 
officer  or  soldier  shall  have  been  tried  by  any  court  of  ordi- 
nary criminal  jurisdiction,  the  clerk  of  such  court  or  other 
officer  having  the  custody  of  the  records  of  such  court,  or 
the  deputy  of  such  clerk,  shaU,  if  required  by  the  officer 
commanding  the  regiment  to  which  such  officer  or  soldier 
shall  belong,  transmit  to  him  a  certificate  setting  forth  the 
offence  of  which  the  prisoner  was  convicted,  and  the  judg- 
ment of  the  court  thereon  if  such  officer  or  soldier  shall  have 
been  convicted,  or  of  the  acquittal  of  such  officer  or  soldier,  and 
shall  be  allowed  for  such  certificate  a  fee  of  three  shillings.'' ' 

10 1 3.  The  articles  of  war  provide  that  the  court  martial 
book,  or  the  defaulters'  books,  or  certified  copies,  shall  be 
sufficient  evidence  of  previous  convictions  by  courts  martial;* 


(1)  Mat  Act,  tec  39.    Art  War,        (2)  Art   War,   157.     See   §   560, 
158,  159.  626-9. 


§  1014-1020.        JUDICIAL  AKD  OFFICIAL   DOCUMENTS.  377 

and  where  a  preTious  convictioii  of  habitaal  drunkenness  is 
stated  in  any  charge  for  that  offence^  such  evidence  ^'  must  ^ 
be  given  to  the  expulsion  of  other  proof.' 

1 014.  On  trials  for  habitual  drunkenness^  the  defaulters'  Bridenoeof 
books,  or  ''satisfactory  evidence"  of  the  entries  therein,  are  drunkenness. 
sufficient  evidence  of  every  instance  of  drunkenness  but  the 

last;  *  and  there  is  no  doubt  but  that  in  any  case  where  a  l^i^"^**™"^ 

soldier  pleaded  that  he  had  been  "  punished,  ordered  to  suffer  J^JJJJ^*"*^ 
punishment,  imprisonment  or  forfeiture"  similar  evidence 
would  be  admissible.* 

10 1 5.  The  articles  of  war  provide  that  the  record  of  the  ^5^22**' 
absence  of  a  soldier  and  of  the  declaration  of  the  court  of  oowt  of  enquiry 
enquiry  (§  347)  thereon,  or  a  copy,  shall,  on  a  trial  of  such  against  deserter, 
soldier  for  desertion,  be  evidence  of  the  fisu^ts  therein  re- 

corded.' 

10 1 6.  By  the  fiftieth  article,  the  record  signed  by  the  seoordof 
commanding  officer,  to  whom  a  soldier  makes  a  confession  desertion^ 
of  desertion,  or  a  copy,  certified  as  therein  directed,  is 
sufficient  evidence  of  the  making  of  such  confession. 

1017.  The  mutiny  act  provides  that  the  last  quarterly  pay  Quarterly 
list,  if  produced,  shall  be  evidence  of  a  soldier's  having  been  ^^ 
borne  on  the  strength  of  any  corps.^ 

1018.  It  has  been  ruled,  on  the  highest  authority,  that  the  Prooeedinn 
proceedings  of  a  court  martial,  duly  authenticated,  may  be  depS^on  ott 
given  in  evidence  agwnst  a  prisoner  tried  for  prevarication.*  SwtoiS^^' 
In  like  manner,  it  may  be  prestuned,  that  a  court  martial  ^^■'**'*****'  *^ 
would  be  justified  in  receiving  similar  evidence  on  a  trial  for 
perjury.     It  is  hardly  necessary  to  observe  that  the  proceed- 
ings in  such  cases  are  evidence  against  the  prisoner,  only  to 

prove  his  having  made  the  deposition  which  is  stated  to  have 
been  false,  and  not  to  prove  its  falsehood  by  the  recorded 
evidence  of  other  witnesses  who  were  examined  on  the  same 
triaL 

1 019.  Mention  has  already  been  made  of  circumstances  Byidenceona 
under  which,  on  the  formation  of  a  fresh  court,  the  evidence  JSdarCTto.and 
of  a  witness,  before  a  court  which  has  been  dissolved,  may  ^^SSShj^ 
be  read  over  to  him  and  entered  on  the  proceedings.  SSSfo""^  ^ 

1020.  Depositions,  as  a  general  rule,  are  not  admissible  p"***"^- 

(8)  Art  War,  82,  §  272.  (7)  Mnt.  Act,  sec  58. 

(*)  See  beforr,  5  ^21.  (8)  Judge  advucate  general,  19th 

(5)  See  §  560-1.  Mardi,  1859. 

(6)  Art.  War,  170. 
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evidence.  In  civil  courts  there  are,  however,  exceptions 
under  certain  circumstances,  which  are  little  likelj  to  arise 
on  trials  by  courts  martial;  indeed  never,  except  on  trials 
for  criminal  offences  in  default  of  a  civil  court  Depositions 
relative  to  felonies  and  misdemeanors,  taken  on  oath,  in 
presence  of  tiie  prisoner,  who  must  have  had  an  opportunity 
of  cross-examining  the  witness,  and  in  conformity  with 
certain  statutes,^  are  admitted  in  evidence,  if,  upon  being  pro- 
duced in  court,  they  appear  to  have  been  duly  taken,  it  being 
also  proved  to  the  satisfaction  of  the  court,  at  the  time  of  the 
trial,  that  the  persons  who  made  them  are  dead,  incapacitated 
by  illness  from  travelling,  or  kept  out  of  the  way. 

1 02 1.  It  might  appear  absolutely  preposterous  to  observe, 
that  the  proceedings  of  a  court  of  enquiry  cannot  be  admitted 
as  evidence  of  the  facts  detailed  in  the  information  recorded 
by  it;  yet  as  a  court  martial  has  fallen  into  this  error,  it 
may  be  advisable  to  notice,  that  such  irregularity  has  been 
condemned  in  general  orders  in  the  following  terms,  from 
which  it  may  be  inferred  that,  had  not  the  conclusion  of  the 
court  been  justified  by  unobjectionable  evidence,  it  could 
not  have  been  supported  by  deductions  from  the  proceedings 
of  the  court  of  enquiry :  "  Although  the  conduct  of  the  court 
was  irregular,  in  admitting  the  proceedings  of  a  court  of 
enquiry  as  evidence  on  this  trial,  yet  as  they  appear  to  have 
been  justified  by  unobjectionable  evidence,  in  their  ultimate 
conclusion,  the  Prince  Segent  was  therefore  pleased,  in  the 
name  and  on  the  behalf  of  His  Majesty,  to  approve  and 
confirm  their  finding  and  sentence."  ^ 

1022.  Acts  of  parliament  which  relate  to  the  kingdom  at 
large,  (when  tiiey  are  called  general  or  public)  are  not, 
correctly  speaking,  the  subject  of  proof  in  any  court  of  justice, 
for,  being  the  law  of  tiie  land,  they  are  supposed  to  be  known 
to  every  man ;  and,  therefore,  printed  copies  of  such  acts 
and  the  printed  statute  books  are  resorted  to  by  courts  of 
justice,  not  as  evidence  to  prove  that  of  which  every  man  is 
supposed  cognizant,  but  for  the  purpose  of  refreshing  the 


(9)  7  Geo.  4,  c.  64;  11  &  12  Vict 
c.  42.  The  13  Geo.  3,  c.  63,  and  1  & 
2  Will.  4,  22,  make  prorision  for  the 
admissibility  of  depositions  In  certain 
cases  which  do  not  apply  to  courts 
martial;  and  there  are  other  cases  in 


which  depositions  are  admitted  in  civil 
conrts  which  it  is  equally  unimportant 
to  notice  here. 

(1)  G.  O.  on  the  promulgation  of 
the  sentence  on  Captain  MereSth,  85th 
regiment,  27th  April,  1812. 
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memories  of  those  who  are  to  decide  on  them.      Upon  the 
same  principle,  the  Queen's  regulations  and  orders  for  the  ^2°^| 
army,  issuing  from  the  adjutant  general's  office,  and  printed  andordtin, 
by  authority;   and  the  collection  of  royal  warrants  and 
regulations  emanating  from  the  war  office  and  published  by  war  ^oe 
order  of  the  secretary  for  war,  are  admitted  on  courts 
martial  to  refresh  the  memory,  but  are  not  the  subject  of 
proof;  it  being  a  presumption  of  military  law,  that  such 
orders  are  known  to  all  military  men,  as  public  acts  of 
parliament  are  presmned  to  be  known  to  every  individual  of 
the  community  at  large. 

1023.  The  articles  of  war  are,  by  the  annual  mutiny  act,  Articles  of 
required  to  be  judicially  taken  notice  of  by  all  courts  what^  ^"* 
so&ver,  and  copies  of  the  same,  printed  by  the  Queen's 
printer,  are  required  to  be  transmitted  by  the  secretary  at 

war  to  the  judges  of  the  supreme  courts  at  home,  and  to  the 
governors  of  Her  Majesty's  dominions  abroad.^ 

1024.  The  gazette,  purporting  to  be  printed  by  the  Queen's  gasetto. 
printer,  is  good  evidence  of  all  acts  relating  to  the  Queen  or 
state,  contained  therein;^  and,  by  the  general  orders  of  the 
army,  is  to  be  received  as  a  due  notification  of  all  promotions, 
exchanges  or  retirements.^ 

1025.  By  the  8  &  9  Vict.  c.  113,  all  copies  of  private  and  Acts  of 
local  and  personal  acts  of  parliament,  not  public  acts,  of  E^pi^biui 
journals  of  parliament,  and  of  royal  proclamations,  if  purport-  Itkte^ 
ing  to  be  printed  by  the  Queen's  printers,  shall  be  admitted 

as  evidence  thereof,  without  any  proof  that  such  copies  were 
so  printed. 

1026.  Kegisters  or  public  books,  kept  under  the  authority  Beeisters. 
of  particular  statutes,  or  in  public  offices  in  the  course  of 
official  duty,  are  admitted  as  evidence  of  such  facts,  required 

to  be  entered  therein,  as  are  peculiarly  within  the  knowledge 
of  the  registering  officer, —  as,  for  instance,  the  register  of 
the  navy-office,  with  proof  of  the  usage  to  return  aU  deaths 
happening  at  sea,  is  evidence  of  the  death  of  a  sailor ;  the 
prison  books  of  prisons  are  admissible  to  prove  the  dates  of 
the  commitment  and  discharge  of  prisoners,  but  not  to  prove 
the  cause  of  commitment;  ^  and  so,  before  the  House  of  Lords, 

(2)  Mat  Act.  sec.  1.  (5)  2   Phillips,  147,  148,  and  see 

(3)  2  Leach,  676.  §  1015-7. 

(4)  Queen's  Beg.  p.  65. 
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when  an  officer  in  the  anny  was  a  petitioner  for  a  divorce,  a 
clerk  from  the  war  office  was  allowed  to  give  evidence  of  his 
absence  in  Canada,  as  proved  by  the  monthly  returns.* 

1027.  The  production  in  evidence  of  many  of  the  docu- 
ments, above  referred  to,  has  been  very  much  £u;ilitated  by 
recent  statutes,  and  more  especially  by  the  following  general 
provisions  of  the  law  of  evidence  amendment  act : — 

1028.  **  Whenever  any  book  or  other  document  is  of  such 
a  public  nature  as  to  be  admissible  in  evidence  on  its  mere 
production  from  the  proper  custody,  and  no  statute  exists 
which  renders  its  contents  provable  by  means  of  a  copy, 
any  copy  thereof  or  extract  therefrom  shall  be  admissible  in 
evidence  in  any  court  of  justice,  or  before  any  person  now 
or  hereafter  having  by  law  or  by  consent  of  parties  authority 
to  hear,  receive  and  examine  evidence,  provided  it  be  proved 
to  be  an  examined  copy  or  extract,  or  provided  it  purport  to 
be  signed  and  certified  as  a  true  copy  or  extract  by  the 
officer  to  whose  custody  the  original  is  intrusted,  .... 
upon  payment  of  a  reasonable  sum  for  the  same,  not  ex- 
ceeding fourpence  for  every  folio  of  ninety  words."  ^ 

1029.  '^^  BBme  act  also  provides  that:  —  ''All  procla- 
mations, treaties,  and  other  acts  of  state  of  any  foreign 
state  or  of  any  British  colony,  and  all  judgments,  decrees, 
orders,  and  other  judicial  proceedings  of  any  court  of  justice 
in  any  foreign  state  or  in  any  British  colony,®  and  all 
affidavits,  pleading,  and  other  legal  documents  filed  or  de- 
posited in  any  such  court,  may  be  proved  in  any  court  of 
justice,  or  before  any  person  having  by  law  or  by  consent  of 
parties  authority  to  hear,  receive,  and  examine  evidence, 
either  by  examined  copies  or  by  copies  authenticated  as 
herein-after  mentioned;  that  is  to  say,  if  the  document 
sought  to  be  proved  be  a  proclamation,  treaty,  or  other  act 
of  state,  the  authenticated  copy  to  be  admissible  in  evidence 
must  purport  to  be  sealed  with  the  seal  of  the  foreign  state 
or  British  colony  to  which  the  original  document  belongs ; 
and  if  the  document  sought  to  be  proved  be  a  judgment. 


(6)  In  March,  I85S.    See  §  1017. 

(7)  14  &  15  Vict.  c.  90,  8.  14. 

(8)  "  The  words  '  British  colony/  " 
as  used  in  this  act,  appljr  to  all  the 
British  territories  onder  the  govem- 
ment  of  the  East  India  Compat^,  and 


to  the  islands  of  Gnenucy,  Jent^^ 
AidtTnty^  Sark,  and  Man^  and  to  all 
other  possessions  of  the  British  crown 
wheresoever  and  whatsoever."  —  lb, 
sec.  19. 
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decree,  order,  or  other  judicial  proceeding  of  any  foreign  or  without  proof 
colonial  court,  or  an  affidavit,  pleading  or  other  legal  docu-  S^^i^or 
ment  filed  or  deposited  in  any  such  court,  the  authenticated  Iw^rof 
copy  to  be  admissible  in  evidence  must  purport  either  to  be  tS^^^°^ 
sealed  with  the  seal  of  the  foreign  or  colonial  court  to  which 
the  original  document  belongs,  or,  in  the  event  of  such  court 
having  no  seal,  to  be  signed  by  the  judge,  or,  if  there  be 
more  than  one  judge,  by  any  one  of  the  judges  of  the  said 
court,  and  such  judge  shall  attach  to  his  signature  a  state- 
ment in  writing  on  the  said  copy  that  the  court  whereof  he 
is  a  judge  has  no  seal ;  but  if  any  of  the  aforesaid  authentica- 
ted copies  shall  purport  to  be  sealed  or  signed  as  herein-before 
respectively  directed  the  same  shall  respectively  be  admitted 
in  evidence  in  every  case  in  which  the  original  document 
could  have  been  received  in  evidence,  without  any  proof  of 
the  seal  where  a  seal  is  necessary,  or  of  the  signature,  or  of 
the  truth  of  the  statement  attached  thereto,  where  such 
signature  and  statement  are  necessary,  or  of  the  judicial 
character  of  the  person  appearing  to  have  made  such  signature 
and  statement"^ 

1030.  It  is  also  provided  that  "  If  any  officer  authorized  or  Ceitiiying 
required  by  this  act  to  furnish  any  certified  copies  or  extracts  document » 
shall  wilfully  certify  any  document  as  being  a  true  copy  or  ™***^**"°'* 
extract,  knowing  that  the  same  is  not  a  true  copy  or  extract, 

as  the  case  may  be,  he  shall  be  guilty  of  a  misdemeanor,  and 
be  liable,  upon  conviction,  to  imprisonment  for  any  term  not 
exceeding  eighteen  months."  ^ 

103 1.  Persons  forging  copies  or  certificates  of  records  or  PorKinp, 
instruments  made  evidence  by  any  act  of  parliament  are  fn^"<tenoe* 
guilty  of  felony,  and  may  be  sentenced  to  penal  servitude  for  SSS^ents, 
seven  years,  or  not  less  than  three,  or  to  imprisonment  not  •'^^^^y- 
exceeding  two  years,  with  or  without  hard  labour  and  with 

or  without  solitary  confinement.* 

1032.  The  other  class  of  writings  to  be  spoken  of,  are  peitatb 
private  writings.     It  is  a  general  rule  of  evidence  that  where  JSil™m]e 
written  evidence  is  in  its  nature  superior  to  parole  or  oral  S?  i^itten"*^**^" 
evidence,  the  writing  ought  to  be  produced,  and  parole  evi-  ®^**®'**^®- 

(9)  14  &  15  Vict.  e.  99,  8.  7.  the  peremptorj  punishment  of  cushier- 

(1)  lb.  tec.  Iff.     Bj  the  9l8t  and  ing,  and  soldiers  to  the  penalties  of 

93rd  article;*  of  war,  officers  guilty  of  disgraceful  conduct.    §  231. 

corresponding  offences  are  liable  on  (2)  24  &  25  Vict.  c.  98,  s.  28,  29. 

conviction  before  a  court  martial  to 
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dence  of  the  &ct  is  inadmissible,  for  the  best  evidence  is  to 
be  produced  of  which  the  nature  of  the  case  is  capable. 

1033.  So  also  the  contents  of  any  writing  must  be  proved 
by  the  production  of  the  letter,  or  other  document,  itself, 
unless  the  court  be  satisfied  that  this  is  impossible,  otherwise 
the  court  might  be  put  in  possession  of  a  part  only  and  not 
the  whole  of  a  written  paper ;  though  it  may  happen  that 
the  whole,  if  produced,  may  have  an  effect  very  different  from 
that  produced  by  the  statement  of  a  part 

1 034.  The  obvious  impropriety  of  destroying  the  originals 
of  letters  or  papers,  after  having  been  required  to  produce 
them  in  evidence,  was  severely  animadverted  upon  in  the 
general  order,  promulgating  the  general  court  martial  on 
Lieutenant  Hyder,  of  the  10th  Royal  Hussars:  — 

"  Her  Majesty  was  pleased  to  observe,  that  it  appeared 
that  after  the  assembly,  and  during  a  short  adjournment  of 
the  court,  a  civilian,  the  principal  witness  for  the  prosecution, 
did,  in  the  presence,  and  with  the  acquiescence  of  Colonel 
Yandeleur,  the  prosecutor,  destroy  certain  documents,  which 
at  the  instance  of  the  prisoner,  such  witness  had  been  duly 
required  to  bring  with  him  for  production  before  the 
court  —  one  of  such  documents  being  a  letter  having  refe- 
rence to  the  subject  matter  of  the  charge  against  Lieutenant 
Hyder,  addressed  on  the  9th  of  May,  1845,  by  Colonel 
Vandeleur  to  the  said  witness;  and  Her  Majesty  was 
pleased  to  express  her  displeasure  that  Colonel  Vandeleur, 
hastily  acting,  as  he  declares,  under  an  impression  that 
these  documents  were  not  in  a  state  fit  to  be  pro- 
duced in  court,  and  that  the  fair  copies  in  his  possession 
would  be  much  better,  should  have  acquiesced  in  a  proceed- 
ing, the  impropriety  of  which  must,  on  reflection,  be  obvious 
to  him,  notwithstanding  that  Lieutenant  Hyder,  having  been 
acquitted,  has  not  suffered  prejudice ;  and  notwithstanding 
that  Colonel  Vandeleur  had  in  court,  and  was  ready  to 
produce  a  paper  which  he  alleged  to  be  a  true  copy  of  such 
letter ;  and  as  to  the  authenticity  and  truth  of  which  copy 
Colonel  Vandeleur,  who  wrote  the  letter,  the  clerk  who 
copied  it,  and  the  witness  who  received  it,  might  have  been 
examined,  if  Lieutenant  Hyder  had  thought  fit  so  to  do.'*  * 

1035.  If  papers  are  in  the  possession  of  the  opposite  party, 

(3)  G.  O.,  8th  Nov.,  1845. 
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due  notice  for  their  production  should  be  given ;  after  which,  ^^^rovSu 

if  not  produced,  secondary  evidence  may  be  given  of  their 

contents,'"     The  prosecutor  more  usually  ^ves  notice  to  the  Sra^J<S***^** 

prisoner  through  the  judge  advocate,  or  he  may  prove  a  parole  ^"^^"8»- 

notice  to  produce  writings,  by  a  third  person  who  delivered 

the  notice  or  by  one  who  hesud  it  delivered.     The  prisoner 

procures  a  summons  to  the  prosecutor,  with  the  duces  tecum 

clause  (§  890)  in  the  usual  manner  from  the  judge  advocate 

or  president     A  written  notice  to  produce  may  be  proved  by 

a  duplicate  original. 

1036.  If,  in  compliance  with  a  notice,  the  party  produces  ^{^p'^^^*"*^ 
the  written  instrument  in  evidence,  he  is  entitled  to  have  the  i»^e  tfe' whole 

,.  ..  -i-i/.  .1     roadandany 

whole  read ;  and  if  a  wntinff  produced  refer  to  others,  with  referred  to,  if 

o  -t  '  nooeaaary  to 

such  particularity  as  to  make  it  necessary  to  inspect  them  ^"J^^^^ 

that  the  sense  may  be  complete,   or,  referring  to  otiier  sense, 
writings,  adopt  them  as  part  of  its  own  meaning,  he  may 
insist  on  having  them  also  read  in  evidence. 

1037.  Parole  evidence  may  be  given  of  the  contents  of  a  y*!??^^  o**' 
writing  proved  to  be  lost  or  destroyed,  or  traced  to  the  withheld.' 

.  n    %  -i  t  i  1  attested  copy 

possession  of  the  adverse  party,  who  refuses  to  produce  or  admitted. 
account  for  it ;  or  a  counterpart,  or  duplicate,  or  an  attested 
copy,  will,  under  such  circumstances,  be  received.* 

1038.  It  is  the  practice  of  courts  martial,  as  referred  to  Practice  of , 
in  the  above  remarks  (§  1034)  on  Lieutenant  Hyder's  case,  aanctioned^ 
where  the  impracticability  of  producing  the  original  docu-  remarks. 
ments,  or  other  sufficient  reason  is  adduced  (of  which  the  court 

will  judge),  to  admit  copies,  which  must  be  attested  in  court 
by  the  person  who  actually  made  the  copy,  or  who  may 
subsequently  have  examined  and  compared  it  with  the 
original. 

1030.    The  entry  of  a  letter  by  a  deceased  clerk,  who  Letter-boox 

i^ceived  iu 

kept  the  book,  according  to  the  course  of  business,  with  evidence, 
great  punctuality,  was  admitted  by  Lord  Ellenborough,  as 
prima  facie  evidence  (which  the  defendant  might  rebut  by 
producing  the  original)  of  the  contents  of  a  letter  traced 
into  his  possession,  and  which,  on  notice,  he  did  not  produce.^ 
This  may  possibly  apply  on  courts  martial,  when  the  proof 
of  the  contents  of  official  letters  or  written  orders  may  be 
in  question. 

1040.  Post-marks,  proved  to  be  such,  are  evidence  that  Post-marks 

evidence  as  to 
(4)  1  Phillips,  452;  2  Phillips,  272-5.  (5)  2  Phillips,  294. 
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§  1041-1043. 


letters  hwring 

beeuinpoit 

office. 


Identification 
of  haodwritiiig. 


Writing  not  to 
be  proved  by 
oomperiion. 


Howfkrlettem 
are  evidence  of 
fkcta  related  in 
them. 


Contents  may 
be  evidence 
or  subject  of 
charge. 


the  letters  on  which  they  are,  were  in  the  office  to  which 
these  marks  belong,  at  the  dates  the  marks  specify,  but  they 
are  not  conclusiYe  eyidence  to  that  effect.* 

1041.  To  identify  handwriting,  the  oath  of  the  writer, 
or  his  admission,  if  produced  against  him,  is  the  best  evidence. 
The  second  best  is  the  testimony  of  persons  who  saw  the 
writing  actually  written ;  the  third  best  is  the  testimony  of 
persons  who,  from  a  knowledge  of  the  writer,  from  having 
seen  him  write,  and  from  being  acquainted  with  his  hand- 
writing, are  competent  to  depose  to  it.  This  proof  admits 
of  many  shades.  The  evidence  may  only  tend  to  probable 
presumption,  or  may  amount  to  satisfactory  or  conclusive 
proof.  It  is  not  sufficient  that  a  witness  should  depose  to 
the  resemblance  of  handwriting,  but  a  person  is  competent 
to  attest  handwriting,  who  has  seen  the  writer  write,  if  only 
And  a  witness,  though  he  may  not  have  seen  the 


once. 


person  write,  whose  handwriting  is  to  be  proved,  and  with 
whom  he  has  been  in  correspondence,  may  be  admitted  to 
speak  of  it,  if  he  has  seen  letters  which  can  be  proved  to 
have  been  written  by  him ;  but  this  antecedent  proof  of  the 
identity  of  the  person  is  indispensably  necessary.^ 

1042.  It  is  a  rule  of  evidence,  obtaining  ever  since  the 
reversal  of  the  attainder  of  Algernon  Sidney,  that  handwriting 
cannot  be  proved  by  comparing  the  disputed  writing  with 
writings  acknowledged  to  be  genuine.*  But,  by  a  very  fine- 
drawn distinction,  it  is  said  that  a  witness  may  refer  to  a 
paper  which  he  saw  written,  for  the  purpose  of  refreshing 
his  memory,  and  may  then  give  his  opinion  as  to  the  hand- 
writing in  question.* 

1043.  Letters  or  private  writings,  (unlike  records  and 
public  documents,  technically  so  called)  are  in  no  case 
evidence  of  the  facts  stated  in  them :  but  they  are  obviously 
the  best  proof  where  facts  result  from,  or  depend  on,  their 
contents,  and  are  admitted  in  evidence  as  before  observed, 
when  in  the  nature  of  acts  (§  861),  or  as  proof  of  intention, 
or  when  they  are  part  of  the  subject  matter  of  a  charge,  as 


(6)  2  Phillips,  154. 

(7)  2  Phillips  310. 

(8)  2  Phillips,  309.  Bat  now  by 
the  17  &  18  Vict.  c.  125,  s.  27,  in 
civil  proceedings  (but  not  in  criminal 
caaes)  comparison  of  a  disputed  wri- 


ting with  any  writing  proved  to  the 
satisfaction  of  the  judge  to  be  genoine, 
shall  be  permitted  to  be  made  by  the 
witnesses. 

(9)  2  Phillips,  310. 
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for  writing  a  disrespectful  letter,  for  disobeying  a  written 
order,  and  so  forth. 

1044.  Whilst  on  this  subject,  a  few  words  may  be  offered  intoppretation 
with  respect  to  the  interpretation  of  written  laws  and  other  °  ^      *** 
writings.      Sir  William   Blackstone   says :    the  fairest  and  in  fixing  the 
most  rational  method  to  interpret  the  will  of  the  legislator,  Uw,  words  to  be 
is  by  exploring  his  intentions  at  the  time  when  the  law  was  to  wmmon  *"^ 
made,  by  signs  the  most  natural  and  probable.     And  these  *^^**     ^^ 
signs  are  either  the  words,  the  context,  the  subject  matter, 

the  effects  and  consequence,  or  the  spirit  and  reason  of  them 
all.     It  will  not  be  necessary  to  follow  the  learned  commen- 
tator to  the  full   extent.      He   observes,   that  words  are  Vowu, 
generally  to  be  understood  in  their  usual  and  most  known 
signification ;  not  so  much  regarding  the  propriety  of  gram- 
mar, as  their  general  and  popular  use.    That  terms  of  art,  or  ^^  technical 
technical  terms,  must  be  taken  according  to  the  acceptation  J^^J^i"  ***®*'. 
of  the  learned  in  each  art,  trade,  and  science.     When  words 
are   dubious,   we   may   establish  their  meaning  from   the 
context ;  ,with  which  it  may  be  of  singular  use  to  compare  a 
word  or  a  sentence,  whenever  they  are  ambiguous,  equivocal,  the  wordt  tobe 
or  intricate.      Thus  the  preamble  is  often  called  in  to  help  ISSSal^and  S^ 
the   construction  of  an  act  of  parliament.     Of  the  same  ^£?u^? '"*''' 
nature  and  use  is  the  comparison  of  a  law  with  other  laws, 
that  are  made  by  the  same  legislator,  that  have  some  affinity 
with  the  subject,  or  that  expressly  relate  to  the  same  point. 
And  as  to   the    subject   mattery    words   are   always  to  be  according  to 
understood  as  having  a  regard  thereto;  for  that  is  always  •^•^ "•<****»•' 
supposed  to  be  in  the  eye  of  the  legislator,   and  all  his 
expressions  directed  to  that  end.     As  to  the  effects  and  con-  by  their  effect, 
sequence^  the  rule  is,  that  where  words  bear  either  none,  or  a 
very  absurd  signification,  if  literally  understood,  we  must  a 
little  deviate  from  the  received  sense  of  them.     And  lastly, 
the  most  universal  and  effectual  way  of  discovering  the  true 
meaning  of  a  law,  when  the  words  are  dubious,  is  by  con-  and  the  oocaAion 
sidering  the  reason  and  spirit  of  it,  or  the  cause  which  moved 
the  legislator  to  enact  it.' 

1045.  ^^^  ^  ^^  principle  of  interpretation  confined  to  Meaning  of 
laws : — it  ought  to  be  borne  in  mind  that  the  intention  of        "*** 
all  writings  must  be  judged  from  all  their  parts,  taken  to- 

(1)  1  Black.  Cora.  59-61. 
C   C 
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gether,  and  not  from  any  insulated  or  detached  passage; 
that  faults  in  orthography  or  in  the  grammatical  construction 
of  sentences^  if  the  intention  be  apparent,  cannot  vitiate 
their  design.  It  may  also  be  remarked  that,  though  collateral 
circumstances  may  be  considered  when  endeavouring  to  fix 
the  meaning  of  ambiguous  passages,  yet  such  circumstances 
must,  in  this  case,  be  referred  to  in  the  writing  itself. 
Copies  of  1046.  It  is  not  necessary  to  annex  original  documents, 

^ntTBuffloe'to  admitted  in  proof,  to  the  proceedings  of  courts  martial,  but 
Sn^x^to,  pro-  copies  of  them,  or,  if  voluminous,  extracts  so  far  as  they  bear 
**®*^**'  on  the  question,  and  to  the  extent  required  by  the  parties, 

should  be  embodied  in  the  proceedings,  in  the  order  in  which 
the  testimony      they  may  be  produced  in  evidence.     If  the  handwriting  of 

by  which  they  .    .      1    -,  .  ,t      .        1       /•  1  7T^  j 

Mresubsuiitiated  anv  onmnal  documents,  or  the  truth  of  any  copy,  be  cuimtttea 

being  recorded.      ,'^,,  ^^  ..i_  ^1  I  j         j  «k 

by  the  party  against  whom  they  may  be  produced,  sucn 
admission  must  be  recorded,  instead  of  the  testimony,  by 
which  they  would  otherwise  be  supported.  Instead  of 
delaying  the  trial  to  take  down,  and  enter  on  the  proceed- 
ings, documentary  evidence  as  it  is  read,  it  is  usual,  unless 
where  the  document  or  extract  does  not  exceed  a  few  lines, 
to  annex  or  append  copies  to  the  proceedings;  in  which  last 
case,  they  must  be  numbered  or  lettered,  and  referred  to  in 
their  proper  order  on  the  face  of  the  proceedings ;  and,  il 
not  in  the  handwriting  of  the  judge  advocate,  or  copies, 
certified  according  to  law,  they  must  be  compared  by  him, 
and  in  every  case  they  must  be  identified  by  his  signature 
or  by  that  of  the  president,  as  must  also  all  the  original 
documents,  which  are  annexed  to  the  proceedings. 
Aiiiiexinstopro-  1047-9.  ^^th  rcspect  to  the  admission  of,  and  the  annex- 
??SSin|s'not  ing  to,  the  proceedings,  writings  which  are  not  legal  evidence, 
evidence.  j^  ^^^  y^  observed  that  it  is  customary  to  allow  a  prisoner 

to  introduce  in  his  defence,  or  lay  before  the  court,  letters 
relative  to  character,  which  are  then  attached  to  the  pro- 
ceedings' since  the  authority  which  has  to  confirm  the 
sentence  may  thereby  have  an  opportunity  of  attributing  to 
them  their  due  importance  and  influence.  But  it  must 
be  borne  in  mind,  that  evidence  as  to  character,  to  weigh 

(2)  When  the  prisoner  wishes  to  usual  in  eTcry  case,  reqaests  tlic  pre- 
;             retain  the  originals,  be  merely  lays  the  sident  or  the  jadge  advocate  to  sub- 
letters  or  certificates  before  the  court,  ^titute  copies  yerified  by  their  signa- 
and  embodies  copies  in  his  address,  tnre. 
where  it  is  written;  or,  which  is  more 
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with  the  courts  must  not  only  apply  to  the  charge,  but  be  ThehMidwriting 
strictly  legal  evidence.      If  a  court  be  not  authorized  to  SotSSiBr'* 

J.,         -i.^.,  ni^i*  :%    evidence,  osnnofe 

admit  a  deposition,  when  made  before  a  person  empowered  be  verified  on 
to  administer  oaths,  much  less  can  it  admit  any  statement  in 
writing,  when  not  substantiated  by  the  solemnity  of  an  oath. 
It  is  scarcely  necessary  to  remark,  that  the  genuineness  of 
letters,  or  other  similar  documents,  as  to  character,  cannot 
be  attested  on  oath  before  a  court  martial,  as  the  doing  so 
with  respect  to  that  which  is  not  eyidence,  would  be  to  mis- 
apply  and  trifle  with  an  oath. 


C  C  2 
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CHAPTER  XXV. 


OF   THE  TRIAL  OP   CIVIL  OFFENCES. 


Goorta  nuttiial 
to  dispenae 
criminal  ]Mr» 


coDTenedaf 
dependBnt  on 
place;. 


and  required  to 
conform  to  the 
lawofEnghuid; 


1050.  Treason  or  other  civil  offences,  which,  if  committed 
bj  officers  or  soldiers  "  in  England,  would  be  punishable  by 
a  court  of  ordinary  criminal  jurisdiction,'^  ^  are  tried  by  a 
general  court  martial,  if  committed  by  them,  when  serving 
at  Gibraltar;'  or  in  India,  at  a  distance  of  120  miles  from 
either  of  the  three  presidencies,  (excepting  Prince  of  Wales' 
Island) ; '  or  in  any  other  of  the  Queen's  dominions  beyond 
seas,  where  there  is  no  competent  court  of  civil  judicature  ;^ 
or  out  of  the  Queen's  dominions.' 

1 05 1.  Such  general  courts  martial  are  convened  at 
Gibraltar,  and  in  other  places  within  the  Queen's  dominions 
(excepting  India)  ''by  the  officer  commanding  in  chief;  ^^ 
and  in  India,  and  out  of  the  Queen's  dominions,  ''by  the 
general  or  other  officer  having  power  to  appoint  courts 
martiaL"^ 

1 05  2.  The  articles  conferring  this  jurisdiction,  in  each  case^ 
prescribe  that  the  offender,  if  found  guilty,  shall  be  liable, 
in  the  case  of  an  offence  which,  if  committed  in  England, 
would  be  capital,*  to  suffer  death  or  such  other  punishment 
as  by  the  sentence  of  such  general  court  martial  shall  be 
awarded ;  and  in  the  case  of  any  other  offence  to  suffer  such 


(1)  This  definition  of  the  civil 
offences,  subjected  to  the  cognisance 
of  general  courts  martial,  was  adopted 
in  the  articles  of  1856.  The  articles 
of  former  years  had  not,  in  express 
terms,  incloded  misdemeanors,  not 
being  ofiences  against  person  or  pro- 
perty, nor  other  offences  not  amount- 
ing to  felonjr,  which  nerertheless, 
nnder  certain  circumstances,  of  ne- 
cessity, became  cognizable  by  courts 
martial.. 

(2)  Art.  War,  145. 

(3)  Art,  War,  146. 


(4)  Art  War,  145.  Officers  and 
soldiers  were  not  in  any  case  sub- 
jected to  trial  by  foreign  law  until  the 
year  1832.     See  §  77^2,  146. 

(5)  Art  War,  147. 

(6)  Art  War,  145. 

(7)  Art  War,  146,  147. 

(8)  The  only  crimes  which,  by  tbe 
operation  of  the  Criminal  Statates 
Consolidation  Acts,  continue  to  be 
punishable  with  death,  are  treason, 
murder,  and  piracy,  accompanied  with 
wounding  or  attempt  to  murder. 
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punishment  other  than  death  as  by  the  sentence  of  such 
general  court  martial  shall  be  awarded ;  "no  such  punishment, 
"  nevertheless,  to  be  of  such  a  nature  as  shall  be  contrary  to 
"  the  usages  of  English  law  in  regard  to  the  punishment  of 
"  offenders."    The  hundred  and  forty-sixth  article  adds  the 
words,  **or  of  that  law  as  modified  by  laws  applicable  to  or,  in  India,  to 
"India,"  which  were  for  the  first  time  introduced  in  the  modified*;*"   *" 
articles  of  1851.    In  all  cases,  where  a  court  martial  has  con-  but  with  a 
victed  any  officer  or  soldier  of  any  offence  punishable  with  mute  death  to 
death,  the  articles   expressly   provide  that,  instead  of  sen- 
tencing the  offender  to  death,  it  may  adjudge  him  to  be  kept 
in  penal  servitude  for  a  term  of  not  less  than  four  years.' 

1053.  "^^  reference  to  English  law  in  the  proviso  above  Legal  bewing  of 
quoted,  which  was  inserted  in  the  articles  of  1856,  will  be  toBngUahUw. 
best  understood  by  a  comparison  with  the  articles  of  previous 

years.  The  corresponding  provision  was  worded :  "  Such  sen- 
"  tence  nevertheless  to  be  in  conformity  with  the  common 
"and  statute  law  of  England."  This  was  introduced  into  the 
articles  of  war  only  in  the  year  1830 ;  but  His  Majesty  Eang 
George  the  Third  had  previously  declared  the  true  meaning 
and  intent  of  the  parallel  article  ^  to  be,  that  courts  martial, 
exercising  jurisdiction  under  it,  were  bound  to  award  such 
punishments  only  as  are  known  to  the  laws  of  JEngland^  and 
that  they  were  bound  also  to  apply  to  each  particular  offence, 
the  same  punishment,  both  in  kind  and  degree,  that  is  applied 
by  the  common  or  statute  law  of  England^ 

1054.  To  whatever  extent  the  terms  of  the  existing  pro-  omcen  required 
vision,  as  to  the  punishment  of  civil  offences,  may  have  been  ta?wteto°Sf 
intended  to  modify  the  previous  practice  of  courts  martial,  it  ®*^^°^^^- 

is  equally  certain  that  every  British  officer,  to  be  prepared 
to  meet  the  duty  which  frequently  awaits  him  oi>  foreign 
service,  ought  to  have  such  a  general  knowledge  of  the  cri- 
minal law  of  England  as  may  enable  him  to  make  the  dis* 
tinction  between  crimes,  which  the  law  has  established  in 
respect  to  offenders,  and,  by  being  in  some  measure  fami- 
liarized with  the  subject,  to  have  little  difficulty  in  seeking 
for  authorities  to  guide  him  in  particular  cases,  or  of  profit- 

(9)  Art  War,  145, 146,  147.    See  See  the  case  of  Gunner  Soddia,  §  77 

§  38  (7).  (9). 

(1)  This  article  of  war  (sec.  xxir.  (2)   Circular,  Horse  Guards,  12th 

art.  4)  had  been  held  not  to  require  December,  1807.      See  also  before^ 

adherence  to  the  law  of  England.—  §  77. 
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Expediency  of 
Adverting  to  the 
criminallAW. 


LiibOity  of  per- 
sons to  piinuh- 
meot, 


unless  excepted 
in  respect  to 
Incapacity,  or 
compulsion., 


Principals  and 
accessories. 


FSINCIPAL,* 

in  the  first 
degree: 

in  the  second 
degree. 


Constmetive 
presence  of 
princiiwl  In 
second  degree. 


of  principal  in 
first  degree. 


ably  naing  those  which  a  judge  advocate  may  bring  to  his 
notice.  For  these  reasons,  it  has  appeared  advisable  briefly 
to  refer  to  the  criminal  law,  and  particularly  to  the  offences 
which  were  specified  in  the  articles  of  war,  before  the  sub- 
stitution of  more  general  terms.*  Some  offences  i^inst  the 
royal  prerogative  (as  they  are  commonly  termed)  are  also 
noticed,  as  on  the  proclamation  of  martial  law,  the  spirit,  if 
not  the  letter,  of  the  law  of  England  would  still  pervade  the 
judgment  of  courts  martiaL^ 

1055.  It  has  been  shown,  (§  586  >97)  when  speaking  of 
military  offences,  who  are  capable  of  committing  crime ;  or 
rather,  upon  what  grounds  any  persons  are  exempt  from  the 
punishment  ordinarily  attending  the  commission  of  certain 
acts.  No  notice  has,  however,  been  taken  of  the  distinction 
between  principals  and  accessories,  as  an  accessory  or  abettor 
to  a  military  crime  may  always  be  charged  with  a  substan- 
tive offence. 

1056.  As  regards  civil  offences,  persons  capable  of  offend- 
ding,  are  guilty  either  as  prindpaLs  or  accessories. 

1057.  The  law  further  distinguishes  between  a  principal 
in  the  first  degree,  who  is  the  actor,  or  absolute  perpetrator 
of  the  crime,  and  a  principal  in  the  second  degree,  who  is  pre- 
sent aiding  and  abetting  the  fact  to  be  done.  This  presence 
need  not  always  be  an  actual  immediate  standing  by,  within 
sight  and  hearing  of  the  fact,  but  there  may  be  also  a  con- 
structive presence,  as  when  one  commits  a  robbery  or  murder 
and  another  keeps  watch  or  guard  at  some  convenient  distance. 
And  this  rule  hath  also  other  exceptions ;  for,  in  case  of 
murder  by  poisoning,  a  man  may  be  a  principal  felon,  by  pre- 
paring and  laying  the  poison,  or  persuading  another  to  drink 
it,  who  is  ignorant  of  its  poisonous  qualities,  or  giving  it  to 


(3)  The  hundred  and  second  article 
of  war  of  1840,  and  previoas  jears, 
was  worded,  **  any  officer  or  soldier, 
accused  of  treason,  mnrder,  theft, 
robbery,  rape,  coining  or  clipping  the 
coin  of  the  realm,  or  any  foreign  coin 
carrent  in  the  place  where  snch  officer 
or  soldier  shall  be  serring;  or  of  any 
other  capital  or  other  felony  pnnish- 
able  by  the  known  lawa  of  the  land.** 

The  modifications  by  the  laws  ap- 
plicable to  India  are  not  here  adverted 
to  :->it  would  have  been  ont  of  the 
writer's  power  to  do  so  with  anything 


approaching  to  completeness;  and 
there  is  the  less  occasion,  as  officers 
who  are  employed  in  the  judge  adTo- 
cate  general's  department  in  that 
country  have  every  facility  forobuin- 
ing  this  information  for  the  nao  of 
members  of  courts  martiaL 

(4)  The  author's  own  opinion  ^vras 
that  courts  martial  ought  to  be  guided 
by  the  law  of  England  to  the  excla- 
sion  of  the  law  of  the  place. — See 
before,  §  103-6.  See  also,  as  to  •*  Fol- 
loweiB  of  the  army,"  §  74, 101. 
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him  for  that  purpose,  and  yet  not  administer  it  himself,  nor  be 
present  when  the  very  deed  of  poisoning  is  committed.  And 
the  same  reasoning  will  hold  with  regard  to  other  murders, 
committed  in  the  absence  of  the  murderer,  by  means  which 
he  had  prepared  beforehand,  and  which  probably  could  not 
fail  of  their  mischievous  effect ;  as  by  laying  a  trap  or  pitfall 
for  another,  whereby  he  is  killed ;  letting  out  a  wild  beast 
with  intent  to  do  mischief,  or  exciting  a  madman  to  commit 
murder,  so  that  death  thereupon  ensues.  In  all  these  cases, 
the  party  offending  is  guilty  of  murder,  as  a  principal  in  the 
first  degree.* 

1058.  An  accessory  is  he,  who  is  not  the  chief  actor  in  the  Aooeewry, 
offence,  nor  present  at  its  performance,  but  is  in  some  way 
concerned  therein,  either  before  or  after  the  fiict  committed.* 

In  high  treason  there  are  no  accessories,  but  all  are  principab ; 
the  same  acts  that  make  a  man  accessory  in  felony  making 
him  a  principal  in  high  treason.  In  murder  and  other 
felonies  there  may  be  accessories,  except  only  in  those  of-  iiifeioiiia,oniy. 
fences  which,  by  judgment  of  law,  are  sudden  and  unpre- 
meditated, as  manslaughter  and  the  like,  which  cannot, 
therefore,  have  any  accessories  before  the  fact.^  So  too  in 
misdemeanors  and  in  all  crimes  under  the  degree  of  felony, 
there  are  no  accessories,  either  before  or  after  the  fact;  but  Abettors  in 
all  persons  concerned  therein,  if  guilty  at  all,  are  punishable 
as  principal  offenders.* 

1059.  An  accessory  before  the  fact,  is  defined  to  be  one,  Aoceaaories 
who,  being  absent  at  the  time  of  the  felony  committed,  doth      "* 
yet  procure,  counsel,  or  command  another  to  conunit  a  felony. 
Herein,  absence  is  necessary  to  make  him  an  accessory ;  for 

if  such  procurer  be  present,  he  is  guilty  of  the  crime  as  a 
principal.  It  is  also  settled,  that  whoever  procureth  a  felony 
to  be  committed,  though  it  be  by  the  intervention  of  a 
third  person,  is  an  accessory  before  the  fact  It  is  likewise 
a  rule,  that  he,  who  in  anywise  commands  or  counsels 
another  to  commit  an  unlawful  act,  is  accessory  to  all  that 
ensues  upon  that  unlawful  act,  but  is  not  accessory  to  any 
act  distinct  from  the  other.* 

1060.  An  accessory,  after  the  fact,  is  where  a  person,  aooeasoTy  after 

the  IJKt. 

(5)  4  Blackstone,  Com.  34-35.  (8)  Id,  36.    24  &  25  Vict  c  94, 

(G)  Id.  35.  f.  15. 

(7)  Id.  36.  (9)  3  Black.  Com.  37. 
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^wjwsory  after  knowing  a  felony  to  have  been  committed,  receives,  relieves, 
comforts,  or  assists  the  felon.  Therefore,  to  make  an  ac- 
cessory after  the  fact,  it  is,  in  the  first  place,  requisite  that 
he  knew  of  the  felony  committed,  (and  that  it  was  committed 
by  the  party  in  question).*  In  the  next  place,  he  must 
receive,  relieve,  comfort,  or  assist  him.  And  generally,  any 
assistance  whatever  given  to  a  felon,  to  hinder  his  being 
apprehended,  tried  or  suffering  punishment,  makes  the  as- 
sistor  an  accessory ;  as,  furnishing  him  with  a  horse  to  escape 
his  pursuers,  money  or  victuals  to  support  him,  a  house  or 
other  shelter  to  conceal  him,  or  open  force  or  violence  to 
rescue  or  protect  him.  So  likewise,  to  convey  instruments 
to  a  felon  to  enable  him  to  break  gaol,  or  to  bribe  the  gaoler 
to  let  him  escape,  makes  a  man  an  accessory  to  the  felony,' 
(but  not  so,  of  merely  suffering  the  felon  to  escape).'  To 
relieve  a  felon  in  (or  bailed  out  of)  prison,  with  clothes  or 
other  necessaries,  is  no  offence  (nor  is  it  in  the  physician  or 
surgeon  who  attends  a  felon  sick  or  wounded,  although  he 
knew  him  to  be  a  felon)  ;^  the  crime  imputable  to  this  species 
of  accessory  being  the  hinderance  of  public  justice,  by  cissisting 
the  felon  to  escape  the  vengeance  of  the  law.*  The  felony 
must  be  complete  at  the  time  of  the  assistance  given ;  else  it 
Nearest  relations  makes  uot  the  assistant  an  accessory.  But,  so  strict  is  the 
feion^j  **  *  law,  where  a  felony  is  actually  complete,  the  nearest  relations 
are  not  suffered  to  aid  or  receive  one  another.  Even  if  the 
parent  assists  his  child,  or  the  child  the  parent ;  if  the  brother 
receives  the  brother,  the  master  his  servant,  or  the  servant 
his  master,  or,  even  if  the  husband  receives  his  wife,  who 
have  any  of  them  committed  a  felony,  the  receivers  become 
except  that  a  accessories  after  the  fact*  But  a  married  woman  cannot  be- 
her\uSiJ?i****  come  an  accessory  for  the  receipt  and  concealment  of  her 
husband ;  for  she  is  presumed  to  act  under  his  coercion,  and, 
therefore,  she  is  not  bound,  neither  ought  she,  to  discover 
her  lord.* 
statutory  provi-  I  o6 1 .  Although  receivers  of  stolen  goods,  not  being  within 
^^ivere,''^^  ^'  the  above  definition,  were  not,  at  common  law,  accessories  to 
the  theft,^  nor,  generally,  triable  imtil  the  person  guilty  of 


(1)  2  Hawk.  c.  29,  8.  82.  (6)  Id,  39. 

(2)  4  Black.  Com.  38-9.  (7)  Becaoae,  it  was  said,  they  re- 

(3)  1  Hale,  619.  ceived  the  goods  only,  and  not  tho 

(4)  1  Hale,  332.  fdon — 4  Bl.  Com.  38. 

(5)  4  Black.  Com.  38. 
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the  principal  offence  had  been  convicted;  the  statute  law, 

(§  1201-3)  has  made  them  accessories  after  the  fact,  where 

the  original  offence  was  a  felony,  and,  whether  the  original  Maioroiuto 

offence  was  a  felony  or  misdemeanor,  under  all   circum-  aorfes. 

stances  liable  to  be  tried  for  a  substantive  offence,  equally 

with  accessories. 

1062.  Legal  subtilties  formerly  interfered  to  prevent  the  accessory 

.■•/••.  I/*  1  1        hefor^  the  flU/t 

tnal  of  accessories  m  a  great  number  01  cases,  but  now  the 
act  to  consolidate  and  amend  the  statute  law  relating  to 
accessories  to,  and  abettors  of,  indictable  offences,  (24  &  25 
Vict.  c.  94),  enacts  "  as  to  accessories  before  the  fact  {sec.  1) : 
Whosoever  shall  become  an  accessory  before  the  fact  to  any  may  be  tried  and 
felony,  whether  the  same  be  a  felony  at  common  law  or  by  pSS^pauT 
virtue  of  any  act  passed  or  to  be  passed,  may  be  indicted, 
tried,  convicted,  and  punished  in  all  respects  as  if  he  were  a 
principal  felon."  ®   (Sec.  2.)   **  Whosoever  shall  counsel,  pro-  and  indicted  as 

*  ,^  \  •/•!  such,  or  aa  sub- 

cure,  or  command  any  other  person  to  commit  any  lelony,  stantive  felons. 

whether  the  same  be  a  felony  at  common  law  or  by  virtue  of 

any  act  passed  or  to  be  passed,  shall  be  guilty  of  felony,  and 

may  be  indicted  and  convicted  either  as  an  accessory  before 

the  fact  to  the  principal  felony,  together  with  the  principal 

felon,  or  after  the  conviction  of  the  principal  felon,  or  may 

be  indicted  and  convicted  of  a  substantive  felony  whether 

the  principal  felon  shall  or  shaU  not  have  been  previously 

convicted,  or  shall  or  shall  not  be  amenable  to  justice,  and 

may  thereupon  be  punished  in  the  same  manner  as  any 

accessory  before  the  fact  to  the  same  felony,  if  convicted  as 

an  accessory,  may  be  punished. " 

1063.  "  As    to   accessories  after  the    fact  (WC.  3):     Who-   Accessories  after 

soever  shall  become  an  accessory  after  the  fact  to  any  felony,  indicted  «*Buch. 

whether  the  same  be  a  felony  at  common  law  or  by  virtue  of  felons.** 

any  act  passed  or  to  be  passed,  may  be  indicted  and  convicted 

either  as  an  accessory  after  the  fact  to  the  principal  felony, 

together  with  the  principal  felon,  or  after  the  conviction  of 

the  principal  felon,  or  may  be  indicted  and  convicted  of 

a  substantive  felony  whether  the  principal  felon  shall  or 

shall  not  have  been  previously  convicted,  or  shall  or  shaU 

not  be  amenable  to  justice,  and  may  thereupon  be  punished 

(8)  This  clause  is  taken  from  the  conyicted,  that  his  principal  had  been 

11  &  12  Vict.  c.  36,  s.  1,  upon  which  acquitted,  the  statute  li^Ting   made 

it  was  held  that  it  was  no  objection  the  offence  of  an  accessory  before  the 

to  an  accessory  before  the  fact  being  fact  a  substantlTe  felony. 
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UkUTusL 
CM. 


Panishmeiil  of 
acceshories  after 
the  faeU 


Bepante  ftoce*- 
aorie*  may  be 
trie<l  together, 
although  prin- 
cipal felon  not 
included. 


Ahettonin 
miademeanon. 


Offences  herein 
treated  of. 


Treason, 


oompMsing  the 
death  of  the 
King.  Queen,  or 
cldnst  son  and 
heir. 


in  like  manner  as  any  accessory  after  the  fiict  to  the  same 
felony,  if  convicted  as  an  accessory,  may  be  punished.'" 
{Sec,  4.)  "  Every  accessory  after  the  fiict  to  any  felony 
(except  where  it  is  otherwise  specially  enacted  •),  whether 
the  same  be  a  felony  at  common  law  or  by  virtue  of  any  act 
passed  or  to  be  passed,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  imprisoned  in  the  common  gaol  or  house  of 
correction  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour.'' ' 

1064.  "As  to  accessories  generally,  {sec.  6):  Any  num- 
ber of  accessories  at  different  times  to  any  felony,  and 
any  number  of  receivers  at  different  times  of  property  stolen 
at  one  time,  may  be  charged  with  substantive  felonies  in  the 
same  indictment,  and  may  be  tried  together,  notwithstanding 
the  principal  felon  shall  not  be  included  in  the  same  indict- 
ment, or  shall  not  be  in  custody  or  amenable  to  justice. 

1065.  "  As  to  abettors  in  misdemeanors,  {sec.  8):  Whoso- 
ever shall  aid,  abet,  counsel,  or  procure  the  commission  of  any 
misdemeanor,  whether  the  same  be  a  misdemeanor  at  common 
law  or  by  virtue  of  any  act  passed  or  to  be  passed,  shall  be  liable 
to  be  tried,  indicted,  and  punished  as  a  principal  offender. 

1066.  The  more  important  offences  will  now  be  referred 
to  :  in  the  first  place,  treason  (§  1067),  and  felony  in  general 
(§  1073) ;  then  offences  of  a  public  nature  or  injurious  to  the 
Queen's  prerogative  (§  1075) ;  and  afterwards  other  offences 
against  the  person  (§  1106)  and  property  (§  1157)  of  indi- 
viduals ;  to  which  is  added  a  brief  notice  (§  1225)  of  offences 
against  the  quarantine  laws. 

1067.  Treason  is  defined  to  be  an  offence  against  the 
security  of  the  Queen  and  her  dominions.  As,  from  the 
nature  and  definition  of  this  crime,  opportunity  was  afforded 
to  create  many  constructive  treasons,  that  is,  to  raise,  by 
forced  and  arbitrary  constructions,  to  the  crime  and  punish- 
ment of  treason,  offences  which  never  were  suspected  to  be 
such,  the  statute  of  the  25th  Edward  III.,  (st.  5,  c  2) 
declared  the  offences  which,  for  the  future,  should  be  held  to 
be  treason: — First. —  When  a  man  doth  compass  or  imagine 
the  death  of  our  lord  the  King,  or  our  Lady  his  Queen,  or 
their  eldest  son  and  heir. 


(9)  As  to  accessories  after  the  fact 
in  marder,  see  §  II 22  (8). 


(1 )  Ab  to  ponishment  of  receiven 
of  stolen  goods,  see  §  235»  1201-3. 


§  1068-1071.  TREASOlf.  395 

1068.  Secondly — If  a  man  do  violate  the  Kinq*s  compa-  violating  the- 
nioHf  or  the  King^B  eldest  daughter  unmarried^  or  the  wife  of 

the  King* 8  eldest  son  and  heir. 

1069.  Thirdly. — If  a  man  do  levy  war  against  our  lord  the  LayinKwar  ^ 
King  in  his  realm.     Though  a  conspiracy  to  levy  war  will  in  hSTreaim.  "* 
be  evidence  of  an  overt  act  for  compassing  the  King's  death, 

yet  if  the  charge  be  for  levying  war  only,  it  must  be  proved 
that  war  was  actually  levied,  to  bring  the  prisoner  under  this 
clause  of  the  statute.^  If  war  be  levied,  all  the  conspirators, 
though  not  in  arms,  are  traitors.  Where  great  numbers,  by 
force,  endeavour  to  remove  certain  persons  firom  the  King ; 
ot  to  deliver  men  out  of  prison,  or,  by  intimidation  and 
violence,  to  force  the  repeal  of  a  law,  or  to  reform  religion ; 
these  acts  will  be  high  treason :  so  also,  to  pull  down  all 
brothels,  all  enclosures,  and  the  like ;  the  universality  of  the 
design  making  it  a  rebellion  against  the  state,  an  usurpation 
of  the  powers  of  government,  and  an  insolent  invasion  of  the 
King's  authority.  But  where  a  number  of  persons  rise  to 
remove  a  grievance  to  their  private  interests,  as  to  pull  down 
a  particular  house,  to  lay  open  a  particular  inclosure,  they 
are  only  considered  as  rioters.*  Some  of  the  offences,  here 
stated  to  amount  to  treason,  are  in  the  present  day  prefera- 
bly dealt  with  as  felonies,  and  will  be  adverted  to  hereafter.* 

1070.  Fourthly. — Jf  a  man  be  adherent  to  the  King^s  ene-  Being  adhfsrent 
mies  in  his  realm,  giving  to  them  aid  and  comfort  in  the  realm  the  mn^s'*"^^ 
or  elsewhere.     This  must  likewise  be  proved  by  some  overt  ®^"*®^ 

act,  as  by  giving  them  intelligence  or  advice;  by  sending 
them  money  or  provisions,  although  intercepted ;  by  selling 
them  arms ;  by  treacherously  surrendering  a  fortress,  and  the 
like.  By  enemies,  as  here  expressed,  must  be  understood 
either  the  subjects  of  foreign  powers  with  whom  we  are  at 
open  war ;  pirates,  who  may  invade  our  coast,  without  any 
open  hostilities  between  their  nation  and  our  own,  and  with- 
out any  commission  from  any  power  or  state  at  enmity  with 
the  crown  of  Great  Britain ;  and  our  own  fellow-subjects, 
when  in  actual  rebellion.* 

107 1.  By  the  54  Geo.  3,  c.  146,  s.  1,  the  punishment  of  Paniahment  for 
a  man  convicted  of  high  treason  is  to  be  drawn  on  a  hurdle  ""on. 

(1)  1  Hawk.  55.  by  the  statute  of  Edward  III.  (§  1067) 

(2)  4  Black.  Com.  81.  are  no  longer  punishable  capitally, 

(3)  See  §  1076.  and,  by  the  course  of  recent  legisla- 

(4)  Id.  83.   Other  offences  declared  tion,  have  been  reduced  to  felonies. 
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§  1072-1074. 


Misprision  of 
truufoii; 


puniihment. 


Deflnition  of 
felony. 


MlfldemeAnor,  i 
contradiNtin- 
Kuished  from 
felony. 


to  the  place  of  execution,  and  be  there  hanged  by  the  neck 
until  dead,  and  that  afterwards  the  head  shall  be  severed 
from  the  body,  and  the  body  divided  into  four  quarters  and 
disposed  of  as  His  Majesty  or  his  successors  shall  think  fit; 
and  {sec.  2)  the  Queen  may,  by  warrant  under  the  sign 
manual,  direct  that  the  offender  be  taken,  instead  of  drawn, 
to  the  place  of  execution,  and  may  substitute  beheading 
whilst  alive,  instead  of  hanging. 

1072.  Misprision  of  treason  consists  in  the  bare 
knowledge  and  concealment  of  treason,  without  any  degree 
of  consent  thereto ;  for  any  assent  makes  the  party  a  prin- 
cipal traitor.  This  concealment  becomes  criminal,  if  the 
party  apprized  of  the  treason  do  not,  as  soon  as  conveniently 
may  be,  reveal  it  to  some  judge  of  assize,  or  justice  of  the 
peace.  But  if  there  be  any  probable  circumstances  of  as- 
sent, as  if  one  go  to  a  meeting,  knowing  beforehand  that  a 
treasonable  conspiracy  is  intended,  or  being  in  such  company 
once  by  accident,  and  having  heard  such  treasonable  conspi- 
racy, meet  the  same  company  again,  and  hear  more  of  it,  but 
conceal  it ;  this  is  an  implied  assent  in  law,  and  makes  the 
concealer  guilty  of  high  treason.'  The  punishment  of  mis- 
prision of  treason  is,  loss  of  the  profits  of  lands  during  life, 
forfeiture  of  goods,  and  imprisonment  during  life.^ 

1073.  "  Felony  "  is  defined  by  Sir  William  Blackstone 
as  ''  an  offence  which  occasions  a  total  forfeiture  of  either 
lands  or  goods,  or  both,  at  common  law ;  and  to  which  capital 
or  other  punishment  may  be  superadded,  according  to  the 
degree  of  guilt"  The  term  **  misdemeanor,"  in  its  legal 
acceptation,  is  confined  to  such  indictable  offences,  as  do 
not  amount  to  treason  or  felony.^ 

1074.  Soldiers  who  are  convicted  of  felony  in  the  United 
Kingdom,  or  abroad  of  an  offence  amounting  to  felony, 
thereupon  forfeit  all  advantage  as  to  additional  pay,  good 
conduct  pay,  and  pension  on  discharge  which  might  other- 
wise have  accrued  from  the  length  of  their  ^rm^  service.* 


(5)  4  Black.  Com.  120. 

(6)  lb.  121. 

(7)  lb.  95. 

(8)  Art.  War,  171.  The  definition 
above  given  (§  1073)  ia  not  calculated 
to  be  practically  luefal  to  officers  in 
making  up  tbe  record  of  service  of 
soldiers  who  have  been  convicted  of 


civil  offences;  but,  as  regretted  by  the 
learned  gentleman  who  prepared  tbe 
bills  for  the  consolidation  of  the  cri- 
minal law,  «*  nothing  can  be  more 
unsatisfactory  than  the  distinctions 
between  felony  and  misdemeanor  in 
the  present  day." — Greace§*  Giminal 
Law  Act$,  1861,  p.  xlvi. 
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1075.  The  offences  of  a  public  nature,  or  injurious  to  the  Offences  in- 
Queen's  prerogative,  which  it  may  be  advisable  to  notice,  are :  qum^s  preroga^ 
First.   Felonious  compassinff  to  levy  war.    Second.    Offences 

relating  to  the  coin.  Third.  The  offence  of  serving  a  foreign 
prince  or  state.  Fourth.  The  embezzling  the  Queen^s  stores 
of  war.  Fifth.  Desertion  from  the  QueerCs  armies  in  time  of 
war.  Sixth.  Seducing  soldiers  or  sailors  from  their  duty  and 
allegiance.  Seventh.  Administering  unlawful  oaths.  Eighth. 
Illegal  training  and  drilling.  To  which  may  be  added. 
Unlawful  assemblies. 

1076.  First.  Felonious  compassing  to  levy  war.     The  11  Felonious  com. 

•  .  .  pftssing  to  levy 

&  12  Vict  c.  12,  has  been  described  as  filling  up  the  gap  war, 
between  felony  and  treason.  It  enacts  {sec.  3)  that  "  If  any 
person  whatsoever  after  the  passing  of  this  act  shall,  within 
the  United  Kingdom  or  without,  compass,  imagine,  invent, 
devise,  or  intend  to  deprive  or  depose  our  most  gracious 
lady  the  Queen,  her  heirs  or  successors,  from  the  style, 
honour,  or  royal  name  of  the  imperial  crown  of  the  United 
Kingdom,  or  of  any  other  of  Her  Majesty's  dominions  and 
countries,  or  to  levy  war  against  Her  Majesty,  her  heirs  or 
successors,  within  any  part  of  the  United  Kingdom,  in  order 
by  force  or  constraint  to  compel  her  or  them  to  change  her 
or  their  measures  or  councils,  or  in  order  to  put  any  force  or 
constraint  upon,  or  in  order  to  intimidate  or  overawe  both 
houses  or  either  house  of  parliament,  or  to  move  or  stir  any 
foreigner  or  stranger  with  force  to  invade  the  United 
Kingdom,  or  any  other  Her  Majesty's  dominions  or  countries 
under  the  obeisance  of  Her  Majesty,  her  heirs  or  successors, 
and  such  compassings,  imaginations,  inventions,  devices  or 
intentions,  or  any  of  them,  shall  express,  utter,  or  declare  by 
publishing  any  printing  or  writing,  or  by  open  and  advised 
speaking,^  or  by  any  overt  act  or  deed,*  every  person  so 
offending  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable"  (20  &  21  Vict.  c.  3,  s.  2)  to  penal  punishable  by 
servitude  for  life,  or  for  not  less  than  three  years,  or  to  im-  or  imprison"  ' 


ment; 


(1)  Sec  4  contains  certain  Itmita-         (2)  Sec   5  proTides  that  in  any 

tions  as  to  prosecntions  where  the  indictment  for  felony  trader  this  act, 

compassing  is  declared  **  by  open  and  it  shall  be  lawful  to  charge  any  nnm- 

ad vised  speaking  only ,"  and  that  '*the  ber  of  the  matters,  acts,  or  deeds,  by 

words  so  spoken  shall  bo  proved  by  which  sach  compassings,  &c,  shall 

^100  credible  witnesses."— See  before,  have  been  expressed,  uttered,  or  de- 

§  868.  clared. 
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although  the 
flictsmay 
amount  to 
treasoQ. 


24&25yict.  c.  99 
Coiuage  offenoes. 


Ckmnterfeiting 
gold  or  ailyer. 


Colouring  nilver 
or  copper  coin ; 

fialony. 
PiinSahment. 

Impairing  ^Id 
or  silver  coins 

felony. 
Punishment. 


Uttering  coun- 
terfeit gold  or 
silver  coin. 


misdemeanor. 

A  second  olTenoe, 
felony. 


Uttering  foreign 
coin  with  intent 
todefiwid. 


prisonment  not  exceeding  two  years,  with  or  without  hard 
labour.  It  also  enacts  (sec,  7)  that  if  the  facts  or  matters 
proved  on  the  trial  of  any  person  amount  to  treason,  such 
person  shall  not  be  entitled  to  be  acquitted  of  such  felony, 
and  if  tried  for  felony  shall  not  be  afterwards  prosecuted  for 
treason  upon  the  same  facts. 

1077.  Second. —  As  to  offences  relating  to  the  coin^  it  will 
be  enough  to  refer  to  the  more  common  offences  dealt  with 
under  the  24  &  25  Vict,  c^  99,  consolidating  and  amending 
the  statute  law  against  offences  relating  to  the  coin.  By  sec, 
2,  whosoever  counterfeits  the  gold  or  silver  coin ; '  or  sec,  3, 
colours  counterfeit  coin  or  any  pieces  of  metal  with  intent  to 
make  them  pass  for  gold  or  silver  coin ;  or  colours  or  alters 
genuine  coin  with  intent  to  make  it  pass  for  a  higher  coin, 
shall  be  guilty  of  felony  and  liable  to  penal  servitude  for  life 
or  not  less  than  three  years,  or  to  imprisonment  for  two  years 
with  or  without  hard  labour  and  solitary  confinement. 

1078.  By  sec,  4,  persons  impairing,  diminishing  or  lighten- 
ing the  gold  or  silver  coin  with  intent  that  it  may  pass  cur- 
rent, are  guilty  of  felony,  and  liable  to  penal  servitude  not 
exceeding  fourteen  or  less  than  three  years,  and  to  imprison- 
ment as  above  (§  1077). 

1079.  ^y  *^^'  ^9  **  Whosoever  shall  tender,  utter,  or  put 
off  any  false  or  counterfeit  coin  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  of  the  Queen's  current 
gold  or  silver  coin,  knowing  the  same  to  be  false  or  counter- 
feit," shall  be  guilty  of  a  misdemeanor,  and  liable  to  be 
imprisoned  for  one  year  with  or  without  hard  labour,  and 
solitary  confinement. 

1080.  By  sec,  12,  persons  convicted  of  a  second  offence  of 
uttering,  &c.,  after  a  previous  conviction  for  the  same,  or 
after  a  conviction  of  felony  relating  to  the  coin,  are  guilty  of 
felony  and  liable  to  penal  servitude  for  life. 

1 08 1.  By  sec,  13,  persons  uttering  foreign  coins,  or  medals. 


(8)  Under  the  interpretation  danses 
of  this  act,  the  expression  **  the 
Queen's  cnrrent  gold  or  silver  coin  ** 
inclndes  **an7  gold  or  silrer  coin 
coined  in  any  of  Her  Majesty's  mints, 
or  lawfully  current,  by  virtue  of  any 
prodamation  or  otharwUe,  in  any  part 
of  Her  Majesty's  dominions,  whether 
within  the  United  Kingdom  or  other- 


wise." The  expression  **  the  Qneen*i 
copper  coin  "  in  like  manner  inclndes 
any  copper  coin  and  any  coin  of 
bronze  or  mixed  metal  The  wt>rds 
in  italic  were  inserted  on  the  paaaing 
of  the  present  act  in  1861,  and  Include 
all  foreign  and  other  coins  legally 
current  in  the  colonies. 
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as  current  coin,  "being  of  less  yalue  than"  such  current  coin,  m  &  25  Vict. 
are  guilty  of  misdemeanor,  and  liable  to  imprisonment  not 
exceeding  one  year,  as  above  (§  1079). 

1082.  By  sec.  14,  counterfeiting  the  copper  coin  is  a  felony  counterfeiting 

punishable  by  not  more  than  seven  years'  penal  servitude  or  ^f^l^^ 
imprisonment  as  above  (§  1077). 

1 08  3.  By  sec.  1 5,  uttering  base  copper  coin  is  a  misdemeanor  uttering  Imso 

punishable  by  not  more  than  one  year's  imprisonment,  which,  ^^^^  ^^ 

as  in  the  above  cases  (§  1077-82),  may  be  with  or  without  amiademeMior. 
hard  labour  and  solitary  confinement. 

1084.  Defacing  the  current  coin,  gold,  silver,  or  copper,  stamping  names 
by  stamping  names  or  words   thereon,  is   a  misdemeanor,  amis^eanor. 
punishable  by  imprisonment  not  exceeding  one  year  with  or  punishable  by 
without  hard  labour,  but  the  act  is  in  this  case  silent  as  to  not  aoutaxy. 
solitary  confinement. 

1085.  Sec.  29  enacts  that  it  is  not  necessary  to  produce  a  whatsh^nbe 
moneyer  or  other  officer  of  the  mint,  but  that  it  may  be  ^the^win^ng 
proved  by  any  other  credible  witness;  and  sec.  1  declares  ^^  ^   ** 
that  any  current  coin  which  shall  be  gilt,  silvered,  coloured,  Buies  of  inter- 
washed,  or  cased  over,  or  in  any  manner  altered  so  as  to  p'®******".  «» *<> 
resemble  a  higher  denomination,   shall  be  deemed  to  be 
"counterfeit  coin;"  and  farther,  that  having  in  possession  "counterfwt/* 
shall  extend  to  '*  knowing  and  wUfully"  having  it  in  the  "possession." 
custody  or  possession  of  any  other  person,  and  to  the  having, 

under  any  circumstances,   whether  for  the  benefit  of  the 
offender  or  that  of  any  other  person. 

1086.  Third. —  Serving  a  foreign  prince  or  state.    Entering  Serving  »  foreign 
into  the  service  of  any  foreign  state  without  the  Queen's 

consent,    or   contracting   with  it  any   engagement    which 

subjects  the  party  to  an  influence  or  control,  inconsistent 

with  the  allegiance  due  to  the  sovereign,  is  at  common  law 

a  high  misdemeanor  and  punishable  accordingly.^     Disobe-  Diaob<^ingthe 

dience  to  the  Queen's  letter  to  a  subject,  commanding  him  SSSl   *****'  °' 

to  return  from  beyond  the  seas ;  or  to  the  Queen's  writ  of  ne 

exeat  regno^  commanding  a  subject  to  stay  at  home,  is  a  high 

misprision  and  contempt.     And  it  is  considered  so  high  an 

offence  to  prefer  the  interest  of  a  foreign  state  to  that  of  our 

own,  that  any  act  is  criminal  which  may  but  incline  a  man 

to  do  so;  as  to  receive  a  pension  from  a  foreign  prince 

(4)  4  Black.  Com.  12a. 
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Entorini^  » 
forpiffn  serrioe 
without  Her 
Majesty'ileftye; 


procuring  others 
tooolist. 


Punisfanient. 


Embezzling 
■tores  of  war. 


Desertion, 


Without  the  leave  of  the  Queen.*  And  with  respect  to 
serving  or  procuring  others  to  serve  foreign  states,  the  59 
Geo.  3,  c.  69,  enacts  thai  if  any  natural  bom  subject  of  His 
Majesty  shall  take  or  accept  any  comimssion,  or  shall  other- 
wise enter  into  the  naval  or  military  service  of  any  foreign 
prince,  state,  potentate  or  colony,  province,  or  part  of  any 
province  or  people,  or  of  any  person  or  persons  exercising  or 
assuming  to  exercise  the  power  of  government  in  or  over 
any  foreign  country,  colony,  province,  or  part  of  any 
province  or  people,  without  the  license  of  His  Majesty  under 
the  sign  manual,  or  signified  by  order  in  council  or  by  royal 
proclamation ;  or  if  any  person  whatever,  within  the  dominions 
of  Great  Britain,  shall  hire,  or  attempt  or  endeavour  to  hire, 
retain,  engage  or  procure  any  person  or  persons  to  enlist  in 
the  service  of  any  power  or  powers,  &c.,  as  aforesaid;  every 
person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  punished  by  fine  and  imprisonment  at  the 
discretion  of  the  court. 

1087.  Fourth. — Embezzling  the  QueetCs  stares  of  war. 
The  4  Geo.  4,  c.  53,  enacts,  that  every  person  who  shall  be 
lawfully  convicted  of  stealing  or  embezzling  His  Majesty's 
ammunition,  sails,  cordage,  or  naval  or  military  stores,  or  of 
procuring,  counselling,  aiding,  or  abetting  any  such  offender, 
shall  be  liable  (20  &  21  Vict.  c.  3,  s.  2)  to  penal  servitude 
for  life,  or  for  not  less  than  three  years ;  or  to  be  imprisoned 
with  or  without  hard  labour  for  any  term  not  exceeding 
seven  years.  It  is  to  be  observed,  that  persons,  subject  to 
the  mutiny  act,  can  be  punished  for  embezzlement  by  sen- 
tence of  a  court  martial  only  as  directed  by  the  mutiny  act 
(§  200),  though  the  trial  be  held  abroad,  where  there  be  no 
form  of  civil  judicature  in  force.* 

1088.  Fifth, — Desertion  from  the  QueerCs  armies  in  time 
of  war.  The  provisions  of  the  mutiny  act  render  it  quite 
unnecessary  to  notice  in  this  place  desertion  as  a  felony  inju- 
rious to  the  prerogative.     It  may  however  be  remarked,  that 


(5)  1  Hawk.  91.— It  is  declared  in 
the  regniations  respecting  foreign 
orders,  ''That  no  British  sabjects 
shall  accept  a  foreign  order,  or  wear 
its  insignia,  without  having  previoasly 
obtained  a  warrant  under  the  royal 


sign  manna],  (directed  to  the  earl 
marshal  of  England,)  granting  them 
Her  Majesty's  permission  to  accept 
and  wear  the  same." 

(6)  Letter  of  the    commander-iii- 
chie^  1 2th  December,  1807. 
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soldiers  deserting  from  the  King's  armies  were  punishable  as 
felons  by  the  18  Hen.  6,  c.  19,  and  subsequent  acts. 

1089.  SixtL — Seducing  soldiers  or  sailors  from  their  duty  Seduction  of 
and  allegiance.      The  37  Geo.  3,  c.  70,  a  similar  act  having  saUon, 
been  passed  in  the  parliament  of  Ireland  of  the  same  date, 

both  made  perpetual  by  the  57  Geo.  3,  c  7,  enacts,  that  any 
person  who  shall  maliciously  and  advisedly  endeavour  to  feiooy. 
seduce  any  person  serving  in  His  Majesty's  service,  by  sea 
or  land,  from  his  duty  and  allegiance ;  or  to  incite  any  person 
to  commit  any  act  of  mutiny  or  mutinous  practice,  shall  be 
guilty  of  felony,  and  (7  Will  4  &  1  Vict.  c.  91,  s.  1,  and  20 
&  21  Vict.  c.  3)  liable  to  penal  servitude  for  life  or  not  less 
than  three  years,  or  imprisonment  for  not  more  than  three 
years,  with  or  without  hard  labour,  aad  with  or  without 
solitary  confinement. 

1090.  Seventh. — Administering  unlawful  oaths.     The  37  Adminiitering 
Geo.  3,  c.  123,  enacts,  that  whoever  shall  administer,  or  ^         ^    ' 
cause  to  be  administered,  or  shall  be  present  at,  and  consent- 
ing to   the   administering   of,   or   shall   take   any  oath   or 
engagement  intended  to  bind  any  person  in  any  mutinous 

or  seditious  purpose,  or  to  belong  to  any  seditious  society  or 
confederacy,  or  to  obey  any  committee  or  any  person  not 
having  legal  authority  for  that  purpose,  or  not  to  give  evi- 
dence against  any  confederate  or  other  person,  or  not  to 
discover  any  unlawful  combinations,  or  any  illegal  act,  or 
any  illegal  oath  or  engagement,  shall  be  guilty  of  felony,  and 
liable  (20  &  21  Vict.  c.  3)  to  penal  servitude  for  seven  years, 
or  not  less  than  three  years.  Compulsion  shall  be  no  excuse, 
unless  the  person,  within  four  days  after  he  has  an  oppor- 
tunity, disclose  the  whole  of  the  case  to  a  justice  of  the 
peace;  or,  if  a  seaman  or  soldier,  to  his  commanding 
oflScer.  A  person  acquitted  under  either  of  the  two  last- 
mentioned  statutes,  shall  not  be  prosecuted  again  for  the 
same  fact  for  high  treason ;  but  these  statutes  shall  not  pre- 
vent any  person  not  already  tried  under  them  from  being 
prosecuted  for  high  treason,  in  the  same  manner  as  if  they 
had  not  been  passed. 

109 1.  By  the  52  Geo.  3,  c.  104,  (to  render  the  foregoing  OKths  to  commit 
statute  more  effectual,)  it  is  enacted,  that  every  person  who  fdSi^!*  ^^ 
shall  in  any  manner  or  form,  administer  or  cause  to  be  admin- 
istered, or  be  aiding  or  assisting  at  the  administering  of  any 

D   D 
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Military 
tnimag. 


a  misdemeanor. 


Rioti,  *o. 


Unlawfal 
assembly ; 


oath  or  engagement,  purporting  or  intending  to  bind  any 
person  taking  the  same  to  commit  any  treason  or  murder, 
or  any  felony  punishable  by  law  with  death,  shall,  on 
conviction,  be  adjudged  guilty  of  felony,  and  (7  Will.  4  &  1 
Vict.  c.  91)  be  liable^  to  penal  servitude  for  seven  years,  and 
not  less  than  three  years,  or  to  be  imprisoned  for  not  more 
than  two  years;  and  every  person  taking  such  oath,  not 
being  compelled  thereto,  shall  be  kept  in  penal  servitude 
for  life,  or  for  such  term  of  years  as  the  court  before  which 
the  offender  be  tried,  shall  adjudge.^ 

1092.  Eighth. —  Illegal  trainiTig  and  drilling.  The  60  Geo. 
3,  &  1  Geo.  4.  c.  1  {sec.  1,)  prohibits  all  meetings  and  assem- 
blies, for  the  purpose  of  military  training,  without  authority 
from  His  Majesty,  or  the  lieutenant,  or  two  justices  of  the 
peace :  and  every  person  present  at  such  meeting,  for  the 
purpose  of  training  or  drilling  others,  shall  on  conviction  be 
liable  (20  &  21  Vict.  c.  3)  to  penal  servitude  for  seven,  or 
not  less  than  three  years,  or  imprisonment  for  two  years. 
Persons  attending  for  the  purpose  of  being  trained,  or  who 
shall  be  trained  or  drilled  to  the  use  of  arms,  or  to  the  prac- 
tice of  military  exercise,  movements  or  evolutions,  being 
legally  convicted,  shall  be  liable  to  fine  and  imprisonment 
not  exceeding  two  years.  By  sec.  2,  any  justice  or  peace  officer, 
or  any  other  person  acting  in  their  lud,  may  disperse  such 
unlawful  meeting;  and  arrest  and  act  over  any  person  pre- 
sent thereat ;  and  by  sec.  3,  prosecutions  are  limited  to  six 
months. 

1093.  Lastly.  —  Unlawful  assemblies  and  riots.  It  may 
be  desirable  to  give  the  legal  definition  of  these  terms,^ 
and  to  preface  a  brief  statement  of  the  law  on  these  points, 
by  the  opinions  of  some  able  lawyers,  who  at  different  periods 
have  clearly  expressed  themselves  as  to  the  power  and  duty 
of  military  men  and  private  persons,'  to  interfere  for  the  sup- 
pression of  riots  and  riotous  assemblies. 

1094.  An  unlawful  assembly  is  when  three  or  more  do 
assemble  themselves  together  (though  they  afterwards  depart 
of  their  own  accord,  without  doing  anything),  with  an  intent 
mutually  to  assist  one  another  against  any  who  shall  oppose 

(7)  9  &  10  Yict  c.  24,  B.  1,  and  20     constituting  an  unlawful  assembly,  do 
and  21  Vict.  c.  3.  make  some  advances  towards  the  exe* 

(8)  A  rout  is  where  three  or  more,     cution  of  the  intended  enterprise. 
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them,  in  the  execution  of  some  enterprise  of  a  private  nature, 
with  force  of  yiolence,  against  the  peace,  or  to  the  manifest 
terror  of  the  people,  whether  the  act  intended  were  of  itself 
lawful  or  unlawful:  to  constitute  a  riot,  there  must  be,  iriot. 
not  only  the  unlawful  assembly  of  three  or  more,  but 
some  act  of  violence,  or  at  least  such  an  apparent  tendency 
thereto  as  may  be  naturally  apt  to  strike  terror  into  the 
people,  as  the  show  of  arms,  threatening  speeches,  or  tur«- 
bulent  gestures.® 

lOQC.  But  a  riot  is  not  less  a  riot,  nor  an  illescal  meetincr  niegai  meetiDRs 

,  .,1        1  .,-  ,1  ..-II        and  riots  are  not 

less  an  illegal  meeting,  because  the  proclamation  required  by  constituted  by 
the  riot  act  has  not  been  read ;  —  the  effect  of  that  proclama- 
tion being  to  make  the  parties  guilty  of  a  felony  if  they  do 
not  disperse  within  the  hour ;  and  if  it  be  not  read,  or  in 
cases  where  provisions  of  the  statute  are  not  applicable,  the 
common  law  offence  remains,  and  it  is  a  misdemeanor.^ 

1096.  The  following  opinion  was  given  by  the  first  Lord 
EUenborough,  in  1801,  being  then  attorney  general,  and  is  in- 
serted in  the  Queen's  Regulations  (/?.  201)  for  the  information 
and  guidance  of  officers  proceeding  to  suppress  riots  and  dis- 
turbances :  "  In  case  of  any  sudden  riot  or  disturbance  "  (the 
latter  word  being  assumed  to  import  a  breach  of  the  peace 
by  an  assembled  multitude,)  ^^  any  of  His  Majesty's  subjects, 
without  the  presence  of  a  peace  officer  of  any  description, 
may  arm  themselves  and  of  course  may  use  ordinary  means  of 
force^  to  suppress  such  riot  and  disturbance.  This  was  laid 
down  in  my  lord  chief  justice  Popham's  reports,  121,  and 
Keeling,  76,  as  having  been  resolved  by  all  the  judges,  in  the 
39th  of  Queen  Elizabeth,  to  be  good  law,  and  has  certainly 
been  recognized  by  Hawkins  and  other  writers  on  the  crown 
law,  and  by  various  judges  at  different  periods  since.  And 
what  His  Majesty's  subjects  may  do,  they  also  ought  to  do  for 
the  suppression  of  public  tumult,  when  an  exigency  require 
that  such  means  be  resorted  to.  Whatever  any  other  class 
of  His  Majesty's  subjects  may  allowably  do  in  this  particu-  tosuppmrioto, 
lar,  the  military  may  unquestionably  do  also.  By  the  common  «uem]bUe«.^^^^ 
law,  every  description  of  peace  officer  may,  and  ought  to  do, 
not  only  all  that  in  him  lies  towards  the  suppression  of  riots, 
but  may,  and  ought  to  command  all  other  persons  to  assist 

(9;  1  Hawk.  295.  (1)  B.  t.  Furzey,  6  C.  &  P.  81,  see  §  1105. 

D  D    2 


James  Mansfield. 
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therein.  However  it  is  by  all  means  advisable  to  procure  a 
justice  of  the  peace  to  attend,  and ybr  the  military  to  act  under 
his  immediate  orders,  when  such  attendance  and  the  sanction 
of  such  orders  can  be  obtained,  as  it  not  only  prevents  any 
disposition  to  unnecessary  violence  on  the  part  of  those  who 
act  in  repelling  the  tumult,  but  it  induces  also,  from  the 
known  authority  of  such  magistrates,  a  more  ready  submis- 
sion on  the  part  of  the  rioters,  to  the  measures  used  for  that 
purpose ;  but  still,  in  cases  of  ffreat  and  sudden  emergency , 
the  military y  as  well  cls  all  other  individuals,  may  act  without 
their  presence,  or  without  any  other  peace  oflGicer  whatever." 
Opinion  of  Sir  ^^97'  Sir  Jamcs  Mansfield,  chief  justice  of  the  common 

pleas,  is  reported  to  have  delivered  himself  in  these  terms : 
**  Since  much  has  been  said  about  soldiers,  I  will  correct  a 
strange  mistaken  notion  which  has  got  abroad,  that  because 
men  are  soldiers,  they  cease  to  be  citizens :  a  soldier  is  gifted 
with  all  the  rights  of  other  citizens,  and  he  is  as  much  bound 
to  prevent  a  breach  of  the  peace  or  a  felony,  as  any  other  citi- 
zen.   In  1780  this  mistake  extended  to  an  alarming  degree  : 
soldiers,  with  arms  in  their  hands,  stood  by  and  saw  felonies 
committed,  houses  burnt  and  pulled  down  before  their  eyes, 
by  persons  whom  they  might  lawfully  have  put  to  death,  if 
they  could  not  otherwise  prevent  them,  without  interfering ; 
some  because  they  had  no  commanding  officer  to  give  them 
the  command,  and  some  because  there  was  no  justice  of  the 
peace  with  them.^     It  is  the  more  extraordinary,  because 
formerly  the  posse  coTittYafu^,  which  was  the  strength  to  prevent 
felonies,  must,  in  a  great  proportion,  have  consisted  of  military 
tenants,  who  held  lands  by  the  tenure  of  military  service. 
If  it  is  necessary  for  the  purpose  of  preventing  mischief^  or 
for  the  execution  of  the  laws,  it  is  not  only  the  right  of 
soldiers,  but  it  is  their   duty  to   exert  themselves  in    the 
assisting  the  execution  of  a  legal  process,  or  to  prevent  any 
crime  or  mischief  being  committed.     It  is,  therefore,  highly 
important  that  the  mistake   should    be  corrected,    which 

(2)  On  this  occasion,  the  following  King  in  council,  the  military  are  to  act 

general  order  was  issaed  to  all  Hia  without  waiting  for  directions    from 

Hajesty's  forces  in  Great  Britain,  and  the  civil  magistrate,  and  to  use  force 

was  publicly  notified  by  a  proclama-  for  dispersing  the  illegal  and  tnmah- 

tion  of  the  same  date: —  nous  assemblies  of  the  people.*' 
••  O.  O.          Ady-Gen.  Office,  June  7, 1780.  "  Wm.  AMBBRfiT,  A.  G/* 

••  In  obedience  to  an  order  of  the 
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supposes  that  an  Englisliman,  by  taking  upon  him  the 
additional  character  of  a  soldier,  puts  off  any  of  the  rights  or 
duties  of  an  Englishman."* 

1008.  The  lord  chief  justice  (Tindal),  in  the  course  of  his  Opinion  of  Lord 

t  ^     xi.  a  •  XL  •  1  •     •  x-D  •  X  1    Chief  Jiutioe 

charge,  to  the  grand  jury  on  the  special  commission  at  Bristol  TiD<UL 
in  1831,  expressed  himself  in  these  terms :  ^^In  the  first  place, 
by  the  common  law,  every  private  person  may  lawfully 
endeavour,  of  his  own  authority,  and  without  any  warrant  or 
sanction  of  the  magistrate,  to  suppress  a  riot  by  every 
means  in  his  power.  He  may  disperse  or  assist  in  dispersing 
those  who  are  assembled:  he  may  stay  those  who  are 
engaged  in  it  from  executing  their  purpose :  he  may  stop  and 
prevent  others,  whom  he  shall  see  coming  up,  from  joining 
the  rest,  and  not  only  has  he  the  authority,  but  it  is  his 
bounden  duty  as  a  good  subject  of  the  King  to  perform  this 
to  the  utmost  of  his  ability.  If  the  riot  be  general  and 
dangerous,  he  may  arm  himself  against  evil  doers  to  keep 
the  peace.  Such  was  the  opinion  of  all  the  judges  in  the 
time  of  Queen  Elizabeth,  in  a  case  called  '  the  case  of  arms,' 
(Popham's  Reports,  121,)  although  the  judges  add,  ^that  it 
would  be  more  discreet  for  every  one  in  such  a  case  to  attend 
and  be  assistant  to  the  justices,  sheriffs,  or  other  ministers  of 
the  King,  in  doing  this.'  It  would  undoubtedly  be  more 
advisable  so  to  do,  for  the  presence  and  authority  of 
the  magistrate  would  restrain  the  proceeding  to  such  ex- 
tremities, until  the  danger  was  sufficiently  immediate,  or 
until  some  felony  was  either  committed  or  could  not  be 
prevented  without  recourse  to  arms ;  and  at  all  events  the 
assistance  given  by  men  who  act  in  subordination  to,  and 
concert  with,  the  civil  magistrate  will  be  more  effectual  to 
attain  the  object  proposed,  than  any  efforts,  however  well 
intended,  of  separate  and  disunited  individuals.  But  if  the 
occasion  demands  immediate  action,  and  no  opportunity  is 
given  for  procuring  the  advice  or  sanction  of  the  magistrate, 
it  is  the  duty  of  every  subject  to  act  for  himself,  and  upon 
his  own  responsibility,  in  suppressing  a  riotous  and 
tumultuous  assembly ;  and  he  may  be  assured  that  whatever 
is  honestly  done  by  him  in  the  execution  of  that  object,  will 
be  supported  and  justified  by  the  common  law ;  and  whilst  I 

(3)  4  Tannton,  449. 
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am  stating  the  obligation  imposed  by  the  law  on  every 
subject  of  the  realm,  I  wish  to  observe  that  the  law 
acknowledges  no  distinction  in  this  respect  between  the 
soldier  and  the  private  individuaL  The  soldier  is  still  a 
citizen,  lying  under  the  same  obligation,  and  invested  with 
the  same  authority,  to  preserve  the  peace  of  the  King,  as  any 
other  subject  If  the  one  is  bound  to  attend  the  cidl  of  the 
civil  magistrates,  so  also  is  the  other ;  if  the  one  may  interfere 
for  that  purpose,  when  the  occasion  demands  it,  without  the 
requisition  of  the  magistrate,  so  may  the  other  too;  if  the  one 
may  employ  arms  for  that  purpose,  when  arms  are  necessary, 
the  soldier  may  do  the  same.  Undoubtedly  the  same  ex- 
ercise of  discretion  which  requires  the  private  subject  to 
act  in  subordination  to,  and  in  aid  of,  tiie  magistrate,  rather 
than  upon  his  own  authority,  before  recourse  is  had  to  arms, 
ought  to  operate  in  a  still  stronger  degree  with  a  military 
force.  But  where  the  danger  is  pressing  and  immediate, — 
where  the  felony  has  actually  been  committed  or  cannot 
otherwise  be  prevented,  and,  from  the  circumstances  of  the 
case,  no  opportunity  is  offered  of  obtaining  a  requisition  from 
the  proper  authorities,  the  military  subjects  of  the  King,  like 
his  civil  subjects,  not  only  may,  but  are  bound  to  do  their 
utmost,  of  their  own  authority,  to  prevent  the  perpetration 
of  outrage,  to  put  down  riot  and  tumult,  and  to  preserve  the 
lives  and  property  of  the  people." 
Opinion  of  Mr.  1099.  On  the  trial  of  the  Mayor  of  Bristol  in  the  Court 

Litt&e.  ^f  King's  Bench,  on  an  information  filed  by  tiie  attorney 

general,  charging  the  mayor  with  neglect  of  duty  during 
the  riots,  above  referred  to,  Mr.  Justice  Littledale,  in  his 
charge  to  the  jury,  observed :  "  Then,  gentlemen,  another 
charge  upon  the  mayor  is,  that  upon  being  required  to  ride 
along  with  Major  Beckwith,  he  did  not  do  so.     Gentiemen, 
in  my  opinion,  he  was  not  bound  to  do  so  in  point  of  law. 
I  do  not  apprehend  that  a  justice  of  the  peace  is  bound  to 
ride'  along  and  charge  with  the  military  :  I  think  he  was  not 
bound  to  do  so ;  a  military  officer  may  act  without  authority 
of  the  magistrate,  if  he  chooses  to  take  the  responsibility ; 
but  though  that  is  the  strict  law,  there  are  few  military  men 
who  will  take  upon  themselves  to  act  without  a  magistrate, 
except  on  the  most  pressing  occasion,  where  it  is  likely  to 
be  attended  with  a  great  deal  of  destruction  of  life ; — a  maji, 
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generally  speaking,  does  not  like  to  do  it  withont  tbe 
authority  of  a  magistrate,  though  the  authority  need  not  be 
given  by  his  presence.  The  mayor  did  give  his  authority  to 
act, — the  order  has  been  given  in  evidence, — he  requested 
Colonel  Brereton  to  do  what  was  necessary  to  preserve  the 
peace.  I  should  say,  in  point  of  law,  a  magistrate  is  not 
bound  to  ride  with  the  soldiers,  and  more  particularly  on  this 
occasion,  where  the  presence  of  the  mayor  might  be  required 
to  give  general  direction.  If  he  made  one  charge,  he  must 
make  as  many  other  charges  as  the  soldiers  make.  It  is  not 
in  evidence  that  the  mayor  was  able  to  ride:  there  is  a 
surmise  that  he  had  been  seen  on  horseback ;  but  he  was  not 
a  gentleman  in  the  habit  of  riding.  I  am  not  certain 
whether  some  one  person  did  not  see  him  on  horseback,  but 
it  is  not  only  necessary  to  ride,  if  you  make  a  charge,  but  you 
must  ride  as  soldiers  do ;  if  you  do  not  ride  in  a  military 
manner,  the  probability  is  you  would  soon  be  unhorsed,  and 
do  more  harm  than  good ;  and  more  than  that,  if  a  man  was 
to  appear  in  a  plain  dress,  heading  the  military,  if  the  mob 
were  disposed  to  resist,  the  mob  would  select  him  out  to 
destroy  him ;  and  I  do  not  apprehend  it  is  any  part  of  the 
duty  of  a  person  who  gives  general  directions,  to  expose 
himself  to  all  kinds  of  personal  danger.  It  is  the  case  with 
generals  in  the  army ;  they  do  not  consider  it  necessary  to 
expose  themselves  to  personal  danger  ;  if  his  troops  are 
defeated,  a  general  officer  may  think  it  necessary  for  him  to 
lead  them  on  ;  he  may  go  and  lead  them,  as  being  the  first 
man ;  but  in  the  general  conduct  of  military  manoeuvres,  it 
is  not  the  practice  for  a  general  officer  to  expose  himself  in 
the  front  of  the  charge.  I  can  see  no  reason  why  a  magistrate 
should  do  it.  I  can  conceive  of  a  case  where  it  might  be 
prudent  for  a  magistrate  to  do  it, — where  there  was  any 
likelihood  of  the  military  not  succeeding  for  want  of  a  magis- 
trate ;  but  upon  this  occasion  it  was  not  necessary."  * 

HOC.  From  these  several  opinions  it  may  be  seen  that  it  soldiers, m 
is  required,  by  the  laws  of  the  land,  of  soldiers  as  of  other,  mw  aup^!^' 
the  Queen's  subjects,  to  assist,  in  the  suppression  of  riots,  ^ 
and  that  they  may  interfere  without  any  warrant  or  sanction 

(1)  Poblished  Report  of  the  trial,     hand  report  of  Mr.  Gamej,  pp.  419, 
accurately  transcribed  from  the  short-     420. 
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of  the  Civil  magistrate,  for  the  prevention,  and  lawfully  put 
to  death  persons  in  the  actual  commission,  of  felony,  as  the 
burning  or  destruction  of  houses,  stacks,  or  shipping,  if  not 
able  otherwise  to  restrain  them.  But  as  Mr.  Justice  Little- 
dale  remarked,  ^^  there  are  few  military  men  who  will  take 
upon  themselves  to  act,  except  on  the  most  pressing  occa- 
sions;"— ^^it  would  be  more  discreet  to  be  assistant  to 
the  justices;"  and  in  the  same  view,  the  Queen's  Regu- 
lations' point  out  that  ^^  no  officer  is  to  go  out  with 
troops  in  the  suppression  of  riot,  the  maintenance  of  the 
public  peace,  and  the  execution  of  the  law,  excepting  upon 
the  requisition  of  a  magistrate,  in  writing;"  and  further: 
^^  That  the  magistrate  is  to  accompany  the  troops,  and  the 
officer  is  to  remain  near  him : "  '^  that  the  officer  is  not  to 
give  the  word  of  command  to  fire  unless  distinctly  required 
to  do  so  by  the  magistrate : "  ^'  that  the  firing  is  to  cease  the 
instant  it  is  no  longer  necessary,  whether  the  magistrate  may 
order  the  cessation  or  not."  These  instructions  obviously 
contemplate,  that  the  magistrate,  as  well  as  the  officer,  will 
perform  his  duty  zealously ;  but  should  such  a  case  arise  as 
that  which  happened  at  Bristol,  where  the  safety  of  a  city 
and  the  lives  of  thousands  were  endangered,  the  town  being 
fired  in  several  places,  and  the  public  prisons  forced  or  de- 
stroyed, and  the  prisoners  set  at  large,  there  can  be  no 
doubt,  that  the  officer  in  command  of  the  troops,  would  not 
only  be  justified,  but  required  to  take  upon  him  the  responsi- 
bility which  the  magistrate  may,  by  not  accompanying  the 
troops,  decline;  and  which,  as  appears  by  Mr.  Justice 
Littledale's  charge,  he  may  do  or  not  in  his  discretion.' 

(2)  Confidential  instrnctions,  dated  reconrse  to  arms,  or  where  under 
27th  March,  1835;  now  embodied  in  their  own  immediate  notice  attacks 
the  Qaeen'fl  Regulations,  p.  203-4.  are  made  on  persona  or  property,  ia 

(3)  It  is  laid  down  in  the  general  which  latter  cases  it  will  be  their  doty, 
orders  for  the  guidance  of  the  troops  as  far  as  they  possibly  can,  to  afibrd 
in  Ireland,  that  they  may  act  without  protection,  taking  particular  care,  how- 
a  magistrate  **  in  cases  where  in  the  ever,  to  use  their  arms  only  in  the 
immediate  presence  of  the  military,  last  extremity." 

resistance  is  opposed  to  the  police,  or  The  following  extracts  from  a  com* 

an  attack  is  made  upon  them  in  the  munication  made  by  the  secretary  of 

execution  of  their  duty  under  circum-  state  for  the  home  department,  which 

stances  not  admitting  sufficient  time  were  circulated  in  the  northern  dis- 

for  procuring  a  regular  requisition  from  trict  some  years  since  by  the  major- 

the  nearest  magistrate  for  their  sup-  general  who  then  held  the  command, 

port,  but  whose  attendance  must  ne-  are  to  the  same  effect;  pointing  oat 

vertheless  be  summoned  as  speedily  as  that  the  military  may  legally 


possible;  or  in  cases  where  self-defence         1st — '*  For  their  own  defence,  and 
renders  it  necessary  for  them  to  have     then  the  necessity  must,  of  coarse. 
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What  this  learned  judge  remarked  in  his  charge  when  refer- 
ring to  the  situation  of  a  magistrate  or  peace  officer,  entrusted 
with  the  duty  of  suppressing  a  riot,  is  more  particularly 
applicable  to  the  case  of  an  officer  in  command  of  troops, 
employed  on  such  duty :  **  on  the  one  hand,  if  he  exceeds 
his  power  and  occasions  death,  or  the  destruction  of  property 
or  other  violence  or  injury,  he  is  liable  to  be  proceeded 
against  by  indictment  for  murder  or  manslaughter,  or  as  the 
case  may  happen  to  be.  On  the  other  hand,  if  he  neglect 
his  duty  and  does' not  do  enough,  he  is  liable  to  be  proceeded 
against,  as  charged  in  this  information,  for  a  criminal  neglect 
of  duty.  You  will  take  into  consideration  the  circumstances 
in  which  a  man  is  placed, — he  is  bound  to  hit  the  exact  line 
between  an  excess  and  doing  what  is  sufficient, — there  is 
only  one  precise  line,  and  how  difficult  it  is,  in  cases  of  riots 
of  this  kind,  to  hit  that  line: — that  will  be  taken  into  ac- 
count in  considering  this  case.  Still,  however,  in  point  of 
law  he  is  bound  to  do  it;  and  though  you  will  give  a  very 
lenient  consideration  to  it,  it  is  for  you  to  consider  whether 
he  has  hit  that  precise  line  or  not."* 

1 10 1.  By  the  definition  before  quoted  (§  1094),  three  Further remariw 
persons  are  essential  to  a  riot ;  therefore,  if  the  evidence  fail 
as  to  all  but  two  they  are  necessarily  freed.  Women  are 
punishable  as  rioters,  but  not  infants  under  the  age  of  dis< 
cretion.*  The  intended  enterprise  must  be  of  2l  private ^  and  not 
of  a  public  nature ;  if  puhlicy  as  to  redress  public  grievance, 
it  amounts  to  liigh  treason,  but,  as  before  observed,  may  be 
charged  as  felony  only.  One  of  the  rioters  at  Bristol  in- 
dicted for  felony,  in  attacking  the  public  prisons,  pleaded 
that  the  offence  was  treason,  not  felony,  as  he  had  openly 
declared  that  he  would  destroy  all  the  prisons  in  the  kingdom. 
The  judge  overruled  the  objection,  admitting  that  the  offence 
was  treasonable,  but  asserting  that  still  it  might  also  be 

be  decided  by  their  own  officer."*  to  the  soldier  the  exercise  of  the  right 

2nd- *•  In  aid  of  the  civil  power,  of  defence  which  belongs  to  himself, 

in  which  case  thej  mast  be  accom-  and  which  he  may  equally  delegate 

panied  by  a  magistrate."  to  any  friend  or  servants." 

3rd.—**  In  the  aid  of  the  owner  of  (4)  Printed  report  of  the  trial,  pp. 

property,  attacked  by  a  riotous  mob,  897-398. 

in  which  case  the  owner  may  delegate  (5)  1  Hawk.  299. 


•  It  mnst  be  remembered,  that  the  officer,  in  these  cases,  acts  at  his  own 
peril,  and  that  he  may  be  called  on  to  justify  himself  before  the  civil  tribunal 
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felony,  and  prosecuted  as  such  under  the  act  introduced  by 
Sir  Robert  PeeL« 
Power  of  II02.    The   13    Hcu.   4,  c    7,   empowers  and  requires 

Justices.  justices  of  the  peace,  to  the  number  of  two  or  more,  and 

the  sheriff  or  under-sheriff,  to  proceed,  with  the  power  of 
the  country,  to  suppress  any  riot,  assembly,  or  rout  of  people, 
and  arrest  the  offenders ;  and  the  2  Hen.  5,  c.  8,  declares, 
that  the  King's  liege  people,  being  sufficient  to  travel  (inter- 
preted to  except  only  women,  clergymen,  persons  decrepit, 
and  infants  under  the  age  of  fifteen,y  shall,  on  pain  of  fine 
and  imprisonment,  be  assistant  to  them,  to  resist  such  riots, 
routs,  and  assemblies. 
Biot,anii»-  II03-  The  punishment  for  a  riot  at  common  law  is  fine  or 

pSStSSieby  imprisonment,  or  both;  and  by  the  3  Geo.  4,  c.  114,  such 
Snpriwnment,  imprisonment  may,  if  the  court  think  fit,  be  with  hard 
or  Both.        '     labour. 

Biotactronden  1104.  I^  ^^^  pcrsous  tumultuously  assembled  are  above 
luiembiyfeio-  ^^^  number  of  twelve,  even  although  a  riot  may  not  have 
SimStiScS*''*'"  been  as  yet  committed,^  the  1  Geo,  1,  st  2,  c  5,  commonly 
therein  set  forth.  ^^^^  ^^^  ^^^  ^^^^  bccomes  applicable;  this  statute  is 
generally  had  recourse  to  by  magistrates  in  suppressing 
riotous  assemblies,  but,  as  before  shown,  it  is  still  competent 
to  them,  by  the  common  law,  to  suppress  such  assemblies 
without  resorting  to  it ;  and  in  extreme  cases,  not  admitting 
delay,  it  is  obviously  their  duty  to  do  so.  By  the  first 
section,  if  any  twelve  persons  or  more  are  unlawfully,  riot- 
ously and  tumultuously  assembled,  to  the  disturbance  of  the 
public  peaccy  and  any  one  justice  of  the  peace,  or  the  sheriff 
of  the  county  or  his  under-sheriff,  or  the  mayor,  bailiflF,  or 
other  head  officer  of  any  city  or  town  corporate,  shall  require 
or  command  them,  by  proclamation  in  the  Queen's  name,  to 
disperse  ;  and  if,  to  the  number  of  twelve  or  more,  notwith- 
standing such  proclamation  made,  they  continue  together  for 
an  hour  afterwards,  such  continuing  together  shall  be  felony. 
The  second  section  enacts,  "  That  the  order  and  form  of  the 
proclamation  that  shall  be  made  by  the  authority  of  this  act 
shall  be  as  hereafter  followeth ;  (that  is  to  say)  the  justice  of 
the  peace,  or  other  persons  authorized  by  this  act  to  make 

(6)  Sec  before,  §  1069, 1076.  (8)  K.  v,  Jamei.     5  C.  &  P.  153. 

(7)  1  Hawk.  301. 
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the  said  proclamation^  shall,  among  the  said  rioters,  or  as  Form  of 

near  to  them  as   he  can  safely  come,  with  a  loud  voice  commonly 

command,  or  cause  to  be  commanded,  silence  to  be,  while  ^  riot  act."  "^ 

proclamation  is  making,  and  after  that,  shall  openly,  and 

with  a  loud  voice,  make  or  cause  to  be  made,  proclamation 

of  these  words,  or  like  in  effect."     '  Our  sovereign  lady  the 

Queen  chargeth  and  commandeth  all  persons  being  assembled^ 

immediately  to  disperse  themselves^  and  peaceably  to  depart  to 

their  habitations^  or  to  their  lawful  business,  upon  the  pains 

contained  in  the  act  made  in  the  first  year  of  King  George  the  justices  may 

First y  for  preventing  tumults  and  riotous  assemblies,     God  save  ^nSSato 

the  QueenJ*  ®     The  third  section  requires  every  justice  of  the  **^"*' 

peace,  and  all  peace  oiBcers  are  required  to  seize,  and  are 

authorized  to  call  on  all  Her  Majesty's  subjects  of  age  and 

ability  to  assist  in  seizing  such  persons  as  unlawfully  continue 

assembled  one  hour  after  the  proclamation  is  made,  in  order 

to  their  being  carried  before  one  or  more  justices  of  the  peace, 

to  the  end  that  they  may  be  proceeded  against  according  to 

law ;  and  if  they  make  resistance,  and  happen  to  be  killed,  ^^  ^^^^-^^  persons 

maimed,  or  hurt,  then  every  justice  of  the  peace,  peace  officer,  £  the^^l^St^o?^ 

and  ail  and  singular  persons  being  aiding  and  assisting  to  "viowof  life. 

them,  are  indemnified,  as  well  against  the  Queen's  majesty 

as  against  all  and  every  other  person  of,  for,  or  concerning 

such  killing,  maiming,  or  hurting.     If  the  reading  of  the  Besisting 

proclamation  be  by  force  opposed,  or  the  person  making  or  '^j^Jion 

going  to  make  proclamation  be  in  any  manner  wilfully  hurt 

or  hindered  from  the  reading  of  it,  the  persons  opposing, 

hindering,  or  hurting ;  and  also  all  persons  to  whom  such  punishment  of 

proclamation  ought  to  have  been  made,  continuing  together  the  riot  ac?*^ 

for  one  hour  after  such  let  or  hinderance,  and  knowing  of  such 

hinderance,  are  declared  felons.     The  7  Will.  4  &  1  Vict.  c. 

91,  and  the  9  &  10  Vict.  c.  24,  s.  1,  for  the  punishment  of 

death  provided  by  this  act,  substituted  (20  &  21  Vict.  c.  3,) 

penal  servitude  for  life,  or  not  less  than  three  years,  or 

imprisonment  not  exceeding  three  years,  with  or  without 

hard    labour  and    with   or   without    solitary   confinement 

Prosecutions,  under  the  act,  are  limited  to  twelve  months;  Limitation  of 

and  damage  done  by  rioters  is  to  be  made  good   by  the  P"'<*«''tt'*<»w. 

(9)  The  correspondiog  Irish  act  was     King  George  the  Third.** 
<  made  in  the  twenty-seventh  jrear  of 
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HOMICIDS 

of  three  kindi : 


felonious  and 
punishable ; 


Justifiable, 
or  excusable, 
and  in  neither 
ease  incurring 
any  penalty. 

Justifiable 
homicide : 
when  in 
advancement 
of  public 
Justice. 


inhabitants,  and  to  be  recovered  by  the  procedure  therein 
directed. 

1 1 05.  Lord  Loughborough,  then  chief  justice  of  the 
common  pleas,  in  his  charge  to  the  grand  jury  on  the  special 
commission  in  consequence  of  the  riots  of  1780,  which  have 
been  already  referred  to,  made  the  following  remarks,  which 
very  clearly  point  out  the  legal  effect  of  the  riot  act :  —  '*  I 
take  this  public  opportunity  of  mentioning  a  fatal  mistake 
into  which  many  persons  have  fallen.  It  has  been  imagined, 
that  because  the  law  allows  an  hour'  for  the  dispersion  of  a 
mob,  when  the  riot  act  has  been  read  by  the  magistrate,  the 
better  to  support  the  civil  authority,  that  during  that  time 
the  civil  power  and  the  magistracy  are  disarmed,  and  the 
King's  subjects,  whose  duty  it  is  at  all  times  to  suppress  riots, 
are  to  remain  quiet  and  passive. — No  such  meaning  was 
within  view  of  the  legislature,  nor  does  the  operation  of  the 
act  warrant  such  effect.  The  civil  magistrates  are  left  in 
possession  of  all  those  powers  which  the  law  had  given  them 
before.  If  the  mob  collectively,  or  a  part  of  it,  or  any  indi- 
vidual, within  or  before  the  expiration  of  that  hour,  attempts, 
or  begins  to  perpetrate  an  outrage  amounting  to  felony,^  to 
pull  down  a  house,  or  by  any  other  act  to  violate  the  law, 
it  is  the  duty  of  all  present,  of  whatever  description  they 
may  be,  to  endeavour  to  stop  the  mischief,  and  to  apprehend 
the  offender."  ^ 

1 106.  Offences  against  the  persons  and  property  of  indi- 
viduals are  next  to  be  considered,  and  of  these  the  crime  of 
feloniously  killing  a  fellowKjreature  is  naturally  the  most 
important.  But  before  adverting  to  felonious  homicide  it 
may  be  advisable  to  mention  those  cases  in  which  the  taking 
of  human  life  is  free  from  legal  guilt,  the  circumstances 
being  such  as  render  it  either  jM6-^a^fc,  or,  at  least,  excusable,^ 

1 107.  Justifiable  homicide  may  arise  from  necessity 
imposed  by  law  ;*  when  the  proper  officer  executes  a  criminal 
in  strict  conformity  with  his  sentence  ;  *  or  if  a  person  having 
actually  committed  a  felony,  will  not  suffer  himself  to  be  ar- 


(1)  See  as  to  riotously  and  tumult- 
nouslj  destroying  property,  §  1217- 
1218. 

(2)  21  Howeir»  St  Tr.  485. 

(3)  By  the  24  &  25  Vict.  c.  100, 
B.7  (§  1111),  there  is  no  penalty  on 
a  finding  of  excusable  homicide,  and 


consequently  there  is  no  practical  dis- 
tinction between  justifiable  and  ex* 
cusable  homicide. 

(4)  4  Black.  Com.  178-180. 

(5)  1  Hawk.  105.      1  BUck«  Com. 
178. 
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rested,  but  stand  on  his  own  defence,  or  fly,  so  that  he  » person 
cannot  possibly  be  apprehended  alive  by  those  persons  who  felony, 
pursue  him,  whether  private  persons  or  public  officers,  with  or  arrest; 
without  a  warrant  from  a  magistrate,  he  may  be  lawfully 
slain  by  them.     So,  if  an  innocent  person  be  indicted  for  a 
felony,  and  will  not  suffer  himself  to  be  arrested  by  t?ie  officer, 
who  has  a  warrant  for  that  purpose,  he  may  lawfully  be 
killed  by  him,  if  he  cannot  otherwise  be  taken ;  for  there  is  a 
charge  against  him,  on  record,  to  which,  at  his  peril,  he  is  breaking  gaol ; 
bound  to  answer.    If  a  prisoner  endeavouring  to  break  gaol 
assault  his  gaoler,  or  going  to  a  gaol  resist  the  officer,  he  may  reBfatingaciTU 
be  lawfully  killed  by  him  in  the  affi^y.*     In  civil  causes, 
though  the  sheriff  cannot  kill  a  man  who  ffies  from  the  exe- 
cution of  a  civil  process,*  yet,  if  he  resist  the  arrest,  the 
sheriff  or  his  officer  is  not  bound  to  give  back,  but  may  stand 
his  ground  and  attack  the  party ; '  and,  if  in  the  affi-ay  he 
unavoidably  kills  him,  he  is  justified.^     In  case  of  a  riot,  rioters; 
or  seditious  assembly,  the  officers  and  persons  assisting  to 
disperse  the  rioters,  are  justified  in  killing  them,  both  at  but i^norea- 
common  law,*  and  by  statute.*     In  all  these  cases  there  sityforthe 

.  1         /v*        «       .  1  11       ▼ioienoeused, 

must  be  an  apparent  necessity  on  the  officer  s  side ; — that  the  the  killing 

*  ''  may  be  miuv 

party  could  not  be  arrested  or  apprehended,  the  riot  could  ^g'^*.*"*^** 
not  be  suppressed,  the  prisoners  could  not  be  kept  in  hold,  manakughter. 
unless  such  homicide  were  committed;  otherwise,  without 
such  absolute  necessity,  it  is  not  justifiable.^ 

I  io8.  Homicide,  when  committed  for  the  prevention  of  any  For  nreventioa 
forcible  and  atrocious  crime,  is  justifiable  by  the  law  of  nature 
as  well  as  by  the  law  of  England ;  as  if  a  person  attempt  killing  robbers 
the  robbery  or  murder  of  another,  or  attempt  to  break  open  *"    '*'»^*"* 
a  house  in  the  night  time  (which  extends  also  to  an  attempt 
to  bum  it),  and  shall  be  killed  in  such  attempt,  the  slayer 
shall  be  acquitted^  and  discharged:  and  this  extends  not 

(1)  1  Hawk.  106.  No  private  per-  meanors,  gnch  as  trespass  in  taking; 
son,  of  his  own  authority,  can  arrest  goods,  although  the  owner  may  justifj 
a  man  for  any  other  matter  as  he  may  beating  the  trespasser,  in  order  to 
for  felony — Id.  108.  make  him  desist,  yet  if  he  kill  him  it 

(2)  1  Hawk.  108.  will  be  manslaughter  ;-^r,  if  instead 

(3)  Id.  107.  of  beating  him,  he  attack  him  with  a 

(4)  Ih.  deadly  weapon,  it  would  perhaps  be 

(5)  Id.  108.  murder,    particularly  if  the  wound 

(6)  1  Geo.  1,  St.  2,  c  5;  before  were  given  after  the  party  had  de- 
§  1104.  sisted  from  his  trespas8.~Archbold, 

(1)  4  Black.  Com.  180.  647. 

(8)  In  the  case  of  forcible  mJsde- 
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by  misad- 
venture i 


killinj^by 
accident; 


kUlingby 
oorroction. 


only  to  members  of  the  same  family,  but  also  to  strangers 
who  may  be  accidentally  present.*  A  woman  is  justified  in 
killing  one  who  attempts  to  ravish  her;  and  so  too,  the 
husband  or  fitther  may  justify  killing  a  man  who  attempts 
a  rape  upon  his  wife  or  daughter ;  but  not  if  he  take  them 
in  adultery  by  consent,  for  the  one  is  forcible  and  felonious, 
the  other  not.  This  reaches  not  to  any  misdemeanor  nor  to 
felonies  unaccompanied  with  force,  as  picking  of  pockets, 
or  the  breaking  open  a  house  in  the  day  time,  imless  it  carry 
with  it  an  attempt  of  robbery,  murder,  or  the  like,  and  even 
in  cases  within  the  rule,  it  must  be  proved  that  the  intent  to 
commit  such  forcible  and  atrocious  crime  was  clearly 
manifested  by  the  felon,  otherwise  the  homicide  will  be 
manslaughter  at  least,  if  not  murder.^  In  these  instances  of 
justifiable  homicide,  the  slayer,  in  the  eye  of  the  law,  is  in  no 
kind  of  fault  whatever,  and  is,  therefore,  to  be  totally 
acquitted  and  discharged  with  commendation,  rather  than 
blame.^ 

1 109.  Excusable  homicide  is  either  by  misadventure^ 
or  in  self-defence  upon  a  sudden  affray.  Homicide  by 
misadventure  is,  where  a  man  doing  a  lawful  act  witliout 
intent  to  hurt  another,  and  death  casually  ensues ;  as 
where  a  man  is  at  work  with  a  hatchet,  and  the  head 
flies  off  and  kills  one  who  stands  by ;  or  where  a  person, 
qualified  to  keep  a  gun,  is  shooting  at  a  mark,  and 
undesignedly  kills  a  man ;  or  where  a  third  person  whips  a 
horse  on  which  a  man  is  riding,  whereupon  he  springs  out 
and  runs  over  a  child  and  kills  him;  in  which  case  it  is 
homicide,  by  misadventure  in  the  rider,  and  he  who  gave 
the  blow  is  guilty  of  manslaughter.'  But  if  a  person  riding 
in  the  street  whip  his  horse,  and  put  him  into  speed,  and 
run  over  a  child  and  kill  him,  it  is  homicide,  and  not  by  mis- 
adventure ;  and  if  he  ride  so  in  a  press  of  people,  with  intent 
to  do  hurt,  and  the  horse  killeth  a  person,  it  is  murder  in  the 
rider.*  When  a  parent  is  moderately  correcting  his  child  ; 
a  master  his  apprentice  or  scholar ;  or  an  officer  is  punishing 


(9)  1  Hale,  481,  484.     Fost.  274. 

(1)  In  cases  within  the  rale,  the 
partjr  whose  person  or  property  is 
attacked  is  not  obliged  to  retreat,  as 
in  other  cases  of  self-defence  (§11 10), 
but  may  eyen  pursue  the  assailant 


until  he  finds  himself  or  his  property 
out  of  danger. — Fost.  27^ciUd  Arch. 
547. 

(2)  4  Black.  Com.  182. 

(3)  I  Hawk.  HI. 

(4)  1  Hale,  476.    Ck>mpar6  §  11S8. 


dventare. 
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a  criminal9  and  happen  to  occasion  deaths  it  is  onlymisadven-  Porther  deflni- 
tore :  yet  if  such  persons,  in  their  correction,  exceed  the  |^^^^J_^o°^»cida 
bounds  of  moderation,  either  in  the  manner,  the  instrument,  ^^^^^ 
or  the  quantity  of  punishment,  and  death  ensue,  it  is  man- 
slaughter at  the  least,  and  in  some  cases  (according  to  cir- 
cumstances) murder.*  It  will  thus  be  seen,  that  homicide 
by  misadventure  is  only  when  death  ensues  upon  a  man's 
doing  a  lawful  act ;  for  if  the  act  be  done  in  prosecution  of  a 
felonious  intention,  it  will  be  murder.®  It  seems  that  in 
homicide,  the  guilt  depends  upon  one  or  other  of  these  cir- 
cumstances, either  that  the  act  might  probably  breed  danger, 
or  that  it  was  done  with  a  mischievous  intent.^  The  rule, 
excepting  homicide  as  excusable,  supposeth  that  the  act  from 
which  death  ensued,  was  malum  in  se^  innately  wrong,  such 
as  a  man's  conscience  ought  to  lead  him  to  avoid ;  for  if  it 
were  barely  malum  prohibitum,  declared  illegal  by  legisla- 
tors, and  not  wrong  intrinsically,  as  shooting  at  game  by  a 
person  not  qualified  by  statute  law  to  keep  or  use  a  gun  for 
that  purpose,  the  case  of  a  person  so  oflFending  will  fall  under 
the  same  rule  as  that  of  a  qualified  man.®  If  a  person  shoot  at 
another's  poultry,  with  a  design  to  steal  them,  and  accidentally 
kill  a  man,  it  is  murder,  because  the  intent  is  felonious ;  ° 
but  without  this  intent,  it  is  manslaughter,  for  the  act  of 
shooting  is  unlawful  but  not  felonious.*  And,  in  general,  if 
death  ensue  in  consequence  of  an  idle,  dangerous,  and 
unlawful  sport,  as  shooting  or  casting  stones  in  a  town,  or 
the  barbarous  diversion  of  cock-throwing;  in  these  and 
similar  cases,  the  slayer  is  guilty  of  manslaughter,  and  not 
misadventure  only,  for  these  are  unlawful  acts ;  *  and  if 
death  accidentally  ensue  in  the  execution  of  an  unlawful  act 
amounting  to  felony,  it  is  murder.®  Such  manly  sports  and 
exercises  as  tend  to  give  strength,  activity,  and  skill  in 
the  use  of  arms,  and  are  entered  into  as  private  recreations 
amongst  friends,  are  not  deemed  unlawful ;  but  prize  fighting 

I  (5)  1  Hawk.  111.    1  Leacb,  410.—  nine-tails.— 28  Howell's  State  Trials, 

Tho  point,  on  which  the  conviction  of  1 55. 
^             GoTernorWall  (who  sofiered  death         (6)  1  Hawk.  US. 

for  the   marder  of  Benjamin  Arm«         (7)  1  Buss.  856. 

strong,  a  gunner  of  the  artillery,  at         (8)  Foster,  259. 
*  Goree,)  chiefl J  rested,  was  his  having         (9)  1  Hawk.  126. 

^^  inflicted  the  sentence  of  a  drum-head         (1)  I  Hawk.  112. 

conrt  martial  with  a  rope  one  inch  in         (2)  4  Black.  Com.  182. 

diameter,  instead  of  the  usaal  cat-o-         (3)  1  EUiwk.  126. 
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Homicide  on 
Buddeu  affiray. 


public  boxing  matches,  or  any  other  sports  of  a  simUar  kind 
which  are  exhibited  for  lucre,  and  tend  to  encourage  idleness, 
by  drawing  together  a  number  of  disorderly  people,  have  met 
with  a  different  consideration.* 

mo.  Homicide  upon  a  sudden  fray,  is,  by  the  English 
law,  matter  of  excuse,  rather  than  of  justification.  It  must 
be  distinguished  from  that  species  of  self-defence,  just  now 
mentioned  (§  1108),  which  is  calculated  to  hinder  the  perpe- 
tration of  an  atrocious  crime,  and  where  the  slayer  is  free 
from  all  blame.  It  is  when  a  man  protects  himself  from 
an  assault,  or  the  like,  in  the  course  of  a  sudden  brawl 
or  quarrel,  by  killing  him  who  assaults  him.  The  right  of 
natural  defence  does  not  imply  a  right  of  attacking;  for 
instead  of  attacking  one  another  for  injuries  past  or  im- 
pending, men  need  only  have  recourse  to  the  proper  tri- 
bunals of  justice.  They  cannot,  therefore,  legally  exercise 
this  right  of  preventive  defence,  but  in  sudden  and  violent 
cases,  when  certain  and  immediate  suffering  Would  be 
the  consequence  of  waiting  for  the  assistance  of  the  law. 
Wherefore,  to  excuse  homicide  by  the  plea  of  self-defence, 
it  must  appear  that  the  slayer  had  no  other  possible  (or  at 
least  probable)  means  of  escaping  from  his  assailant.  It  is 
frequently  difficult  to  distinguish  homicide  in  self-defence 
upon  sudden  affray,  from  manslaughter,  in  the  legal  accepta- 
tion of  the  word.  But  the  true  criterion  b  etween  them 
seems  to  be  this :  when  both  parties  are  actually  combatting 
at  the  time  when  the  mortal  stroke  is  given,  or  the  slayer 
was  not  in  immediate  danger  of  death,  the  slayer  is  then 
guilty  of  manslaughter ;  but  if  the  slayer  has  not  begun  the 
fight,  or  (having  begun,  and  that  not  from  malice  prepense) 
declines  or  endeavours  to  decline  any  further  struggle,  and 
afterwards  being  closely  pressed  by  his  antagonist,  kills  him 
to  avoid  his  own  destruction ;  this  is  homicide  excusable  by 
self-defence.  Under  this  excuse  of  self-defence,  the  princi- 
pal civil  and  natural  relations  are  comprehended,  therefore, 
master  and  servant,  parent  and  child,  husband  and  wife, 
killing  an  assailant  in  the  necessary  defence  of  each  other 
respectively,  are  excused ;  the  act  of  the  person  assisting 
being  construed  the  same  as  the  act  of  the  party  himself.'^ 
No  punishment        I  III.  The  24  &  25  Yict  c.  100,  s.  7,  declares  that  <'no 


(4)  1  EoBt.  270. 


(5)  4  Black.  Com.  186. 
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punishment  or  forfeiture  shall  be  incurred  by  any  person  now  attaches  to 
who  snail  km  another  by  misfortune,  or  in  his  own  defence,  or  misfortune  or 

.  ..1       ^  /.  1  M  'in  selMerenoe. 

in  any  other  manner  without  felony. ' 

1 11 2.  Felonious  homicide  is  the  killing  a  human  creature,*  Feioniona 
of  any  age  or  sex,  without  justification  or  excuse ;  which  is  ^  * 
again  divided  into  manslaughter  and  murder, 

1 1 13.  Manslaughter  is  the  unlawful  killing  of  another,  maiuiauffhter. 
without  any  malice,  either  express  or  implied :  it  is  either  vo- 
luntary y  upon  a  sudden  heat ;  or  involuntary y  but  in  the  com- 
mission of  some  unlawful  act,  not  amounting  to  felony.    As  to 

the  first  or  voluntary  branch ; — if,  upon  a  sudden  quarrel,  two 
persons  fight  and  one  of  them  kill  the  other,  that  is  man- 
slaughter.^  And  if  two  fall  out  upon  a  sudden  occasion,  and  xniinRby 
agree  to  fight  in  such  a  field,  and  each  go  and  fetch  his  weapon,  Budde^quami, 
and  go  into  the  fiel^y  and  fight  therein,  and  the  one  killeth 
the  other,  this  is  no  malice  prepense ;  for  the  fetching  of  the 
weapon,  and  going  into  the  field,  is  but  a  continuation  of  ^nd  where  no 
the  sudden  falling  out,  and  the  blood  was   never  cooled,  unfluriy  taken. 
But  even  in  the  case  of  sudden  quarrel,  where  the  parties  mauaiaugbter, 
immediately  fight,  the  case  may  be  attended  with  such  cir- 
cumstances as  will  indicate  malice  on  the  part  of  the  party 
killing:    and  the  killing  then  would  be  murder   and   not 
merely  manslaughter.     If,  for  instance,  the  party  killing 
began  the  attack  imder  circumstances  of  undue  advantage 
—  as  if  A  and  B  quarrel,  and  A  draw  his  sword  and  make 
a  pass  at  B,  and  B  thereupon  draw  his  sword,  and  they  fight, 
and  B  is  killed,  A  would  be  guilty  of  murder ;  for  his  making 
the  pass  before  B  had  drawn  his  sword,  shows  that  he 

(6)  It  18  not  necessar/  to  dwell  on  if  one  penaades  another  to  kill  him-  ' 

that    branch    of  felonious  homicide  self,  and  he  does  so,  the  adviser  is 

comprehended  bjr  the  term  suicide,  guilty  of  murder  as  an  accessory,  if 

farther  than  to  obserre  that  a /e/b</ese  absent;    if  present,  such  person  is 

is  he  that  deliberately  puts  an  end  to  guilty  of  murder  as  a  principal :  and 

his  own  existence,  or  commits  any  an-  if  two  encourage  each  other  to  mor- 

lawfbl  malicious  act,  the  consequence  der  themselves,  and  one  does  so^  the 

of  which  is  his  own  death;  as  if  at-  other  being  present,  hut  failing  in  the 

tempting  to  kill  another,  he  runs  upon  attempt  on  himself,  the  latter  is  a  prin- 

his  antagonist's  sword ;  or  shooting  cipal  in  the  murder  of  the  first;  but 

at  another,  meets  his  death  by  the  if  it  be  uncertain  whether  the  deceased 

bursting  of  the  gun.    That  degree  of  really  killed  himself,  or  whether  he 

insanity  which  screens  a  man  from  the  came  to  his  death  by  accident,  before 

punishment  incidental  to  the  depriv-  the  moment  when  he  meant  to  destroy 

ing  another  of  life,  will  alone  exempt  himself,  it  will  not  be  murder  in  ei- 

him  who  has  committed  suicide  from  ther.  —  4  BUck.  Com.  As  to  attempts 

being  legally  Judged /e^  de  at,  to  commit  suicide,  see  §  1 127. 

Suicide  admits  of  accessories  before  (7)  4  Black.  Ck}m.  191. 
the  fact»  as  well  as  other  felonies;  for 

£  £ 
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S  \n*. 


mimlaughter ' 


iinlem  sufficient 
time  for  the 
|>a8sioii  to  cool, 
and  then  mur- 
der. 


"So  provocation 
can  render 
homicide 
excusable;  the 
leaat  it  can 
amount  to  is 
manslaughter. 


and  it  ii  murder, 
if  any  evidence 
of  express 
malice. 


Involuntary 
manslaughter. 


sought  his  blood.®     Again^  if  there  was  deliberation,  as  that 
they  met  the  next  day ;  nay,  though  it  were  the  same  day, 
if  there  were  such  a  competent  distance  of  time  that,  in  com- 
mon presumption,  they  had  time  of  deliberation,  then  it  is 
murder.'     And  the  law  so  far  abhors  all  duelling  in  cold 
blood,  that  not  only  the  principal,  but  his  seconds,  are  guilty 
of  murder ;  and  it  is  held,  that  the  seconds  of  the  deceased 
are  likewise  guilty.*     If  a  man  be  greatly  provoked,  as  by 
pulling  his  nose,  or  other  great  indignity,  and  immediately 
kill  ^he  aggressor,  though  this  is  not  excusable  in  self-defence, 
since  there  is  no  absolute  necessity  for  doing  it  to  preserve 
himself,  yet  neither  is  it  murder,  for  there  is  no  previous 
malice,  but  it  is  manslaughter.     So  if  a  man  takes  another 
in  the  act  of  adultery  with  his  wife,  and  kills  him  directly  on 
the  spot,  it  is  manslaughter.     It  is,  however,  the  least  de- 
gree of  it ;  and  therefore,  in  such  a  case,  the  court  directed 
the  burning  of  the  hand  (then  a  part  of  the  penalty  for  man- 
slaughter and  other  felonies  not  punished  with  death,)  to  be 
gently  inflicted,  because  there  could  not  be  a  greater  provo- 
cation.*    The  father  was  guilty  of  manslaughter  only,  who 
seeing  his  son's  nose  bloody,  and  being  told  by  him  that  he  had 
been  beaten  by  such  a  boy,  ran  three  quarters  of  a  mile,  and 
having  found  the  boy,  beat  him  with  a  small  cudgel,  where- 
of he  afterwards  died.'    Manslaughter,  therefore,  on  a  sudden 
provocation,  differs  from  excusable  homicide  in  self-defence ,  in 
this,  that  in  one  case,  there  is  an  apparent  necessity  for  self- 
preservation,  to  kill  the  aggressor;  in  the  other  case,  no 
necessity  at  all,  being  only  a  sudden  act  of  revenge,  which 
from  the  absence  of  express  malice  is  not  adjudged  to  be 
murder,* 

1 1 14.  Involuntary  manslaughter  differs  from  homi- 
cide excusable  by  misadventure,  in  this,  that  misadventure 
always  happens  in  consequence  of  a  lawful  act,  but  this  spe- 
cies of  manslaughter  in  consequence  of  an  unlawful  one. 
As  the  trespasser  killing  another  when  shooting  at  deer  in  a 
third  person's  park,  is  manslaughter,  because  the  original  act 
was  unlawful ;  but  it  is  not  murder,  for  the  one  had  no  intent 


(8)  Fost.  295. 

(9)  1  Hale,  453. 
(I)  1   Hawk.    124. 

See  before*  §  835  (8). 


1   East,  242. 


(2)  4  Black.  Com.  19!. 

(3)  1  Hawk.  125. 

(4)  Se6§  11 10. 
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to  do  the  other  any  personal  mischief.  So  where  a  person  invoiuntaiy 
does  an  act  lawful  in  itself,  but  in  an  unlawful  manner,  and  ™*°*  *"*  ' 
without  due  caution  and  circumspection ;  as  when  a  work- 
man flings  down  a  stone  or  piece  of  timber  into  a  street 
and  kills  a  man,  this  may  be  either  misadventure,  man- 
slaughter, or  murder,  according  to  the  circumstances  under 
which  the  original  act  was  done ;  if  it  were  in  a  country 
village,  where  few  passengers  are,  and  he  calls  out  to  all 
people  to  have  a  care,  it  is  a  misadventure  only ;  but  if  it 
were  in  London,  or  in  a  populous  town,  where  people  are 
continually  passing,  it  is  manslaughter,  though  he  gives 
loud  warning ;  and  murder,  if  he  knows  of  their  passing,  and 
gives  no  warning  at  all,  for  then  it  is  malice  against  all  man- 
kind. And  in  general,  when  an  involuntary  killing  happens 
in  consequence  of  an  unlawful  act,  it  will  be  either  murder 
or  manslaughter,  according  to  the  nature  of  the  act  which 
occasioned  it.  If  it  be  in  prosecution  of  a  felonious  intent, 
or  if,  in  its  consequence,  it  naturally  tend  to  bloodshed,  it 
will  be  murder ;  but  if  no  more  was  intended  than  a  mere 
civil  trespass,  it  will  only  amount  to  manslaughter.^ 

inc.  "  Whoever  shall  be  convicted  of  manslau£:hter«hall  Puiii«hnient of 
be  liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than  three  years, 
— or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  or  to  pay  such  fine  as  the  court 
shall  award,  in  addition  to,  or  without  any  such  other  dis- 
cretionary punishments  as  aforesaid."  ^ 

1116.  Murder^  may  be  defined  as  the  unlawful  killins:  Murder ig^ 

^      ,  1     •       a       •  7  T>  J*        I         1  ,.        .      .        conatituted  by 

of  a  human  being  ^  with  mahce  aforethought  \  —  malice  is  its  ff^iice, 
essential  characteristic,  distinguishing  this  crime  from  justi- 
fiable or  excusable  homicide,  and  from  such  cases  of  felonious 
homicide  as,  not  having  this,  are  reduced  to  manslaughter. 

1117.  The  cause  of  death  does  not  now*  need  to  be  stated  J^®  ""{JJ*^ 
in  the  charge ;  it  is  enough  if  the  killing  be  proved  to  arise  choa^  by  any 


mftnner  or 
means. 


(5)  4  BUck.  Com.  193.  thoaght,  killed  and  murdered  ——>.'* 

(6)  24  &  25  Vict.  c.  100,  8.  5.—  (8)  This  does  not  include  killing  a 
Form  of  charge. — **For  having  at  child  in  iu  mother's  womb;  for  which 

on  (or  about) fejfoni-  offence,  see  hereafter,  §  1151-2. 

onsly  killed  and  slain  (the  deceased)."  (9)  **  In  any  indictment,"  and  hj 

(7)  Form  of  charge.—**  For  having  consequence  in  any  charge,  *•  for  mur- 

at  on  {or  about)  felo-  der  or  manslaughter,  or  for  being  an 

nionsly,  wUfuIl/,  and  of  malice  afore-  accessory  to  any  murder    or  man- 

E  ■  2 
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against 
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from  poisonings  striking,  starving,  snffocatingy  drowning,  or 
in  whatever  otlier  fonn  the  death  may  have  been  brought 
about.  Also,  if  a  man  do  such  an  act,  of  which  the  probable 
consequence  may  be,  and  eventuallj  is,  death ;  such  killing 
may  be  murder,  although  no  stroke  be  struck  hj  himself, 
and  no  killing  may  be  primarily  intended;  as  was  the  case 
of  the  unnatural  son,  who  exposed  his  sick  father  to  the  air 
against  his  will,  by  reason  whereof,  he  died ;  of  the  parish 
officers,  who  shifted  a  child  from  parish  to  parish,  till  it  died 
for  want  of  care  and  sustenance ;  and  of  the  master,  who 
refused  necessary  food  to  his  apprentice,  and  treated  him 
with  such  continued  severity  as  to  occasion  his  death.^  In 
order  to  make  the  killing  murder,  it  is  requisite  that  the 
party  die  within  a  year  and  a  day  after  the  stroke  received, 
or  after  the  doing  of  whatever  act  may  have  been  the  cause 
of  death;  in  the  computation  of  which,  the  whole  day 
upon  which  the  injury  was  done,  shall  be  reckoned  die 
first* 

1118.  Malice,  when  technically  used  in  legal  descriptions 
of  crime,  is  to  be  understood  as  "  badness  of  heart  **  in  general 
—  **  a  disposition  to  commit  a  wicked  action  ** — rather  than 
in  its  restricted  and  more  usual  signification  of  the  passion 
of  malice'  in  particular :  the  malice  aforethought  (or  prepense) 
which  is  necessary  to  constitute  murder  is  not  so  much  spite 
or  malevolence  to  the  deceased  individually,  "  as  any  evil 
design  in  general ;  "  and  it  is  either  express  or  implied^ 

1 119.  Express  malice  is  where  there  is  a  deliberate  and 
formed  design  of  taking  away  the  life  of  a  fellow-creature, 
which  is  manifested  by  external  circumstances  capable  of 
proof;  as  lying  in  wait,  antecedent  menaces,  former  grudges. 


slaughter,  it  shall  not  be  necessary  to 
set  forth  the  manner  in  which  or  the 
means  by  which  the  death  of  the 
deceased  was  caused,  but  it  shall  be 
sufficient  in  any  indictment  for  murder 
to  charge  that  the  defendant  did  felo- 
nioosly,  wilfully,  and  of  his  malice 
aforethought  kill  and  murder  the  de- 
ceased; and  it  shall  be  sufficient  in 
any  indictment  for  manslaughter  to 
charge  that  the  defendant  did  felo- 
niously kill  and  slay  the  deceased." 
94  &  25  Vict.  c.  100,  s.  6. 

(1)  4Black.  Ck>m.  196. 

(2)  3  Inst.  47. — Otherwise  it  is  an 


injury  with  intent  to  murder. — See 
hcreafker,  §  1125-7. 

(3)  '*  Some  have  been  led  into  mis- 
take by  not  well  considering  what  the 
passion  of  malice  is;  they  have  con- 
strued it  to  be  a  rancour  of  mind 
lodged  in  the  person  killing,  for  acme 
considerable  time  before  the  commis- 
sion  of  the  act,  which  is  a  mistake 
arising  from  not  well  distinguishing 
between  hcttred  and  m€Ui€e\  enry, 
hatred,  and  malice,  are  three  distinct 
passions  of  the  mind.**  By  Lord 
Holt,  C.  J.  /  « 

(4)  4  Black.  Com.  193,  199. 
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and  concerted  schemes  to  do  him  some  bodily  harm.     If  a  oraeainst 
person  kill  another  in  consequence  of  such  a  wilful  act  as  S^bmtiiy 
shows  him  to  be  an  enemy  to  all  mankind  in  general^  as  geroua^aot/ 
coolly  discharging  a  gun  amongst  a  multitude  of  people : 
and,  if  two  or  more  come  together  to  do  an  imlawful  act  orintiiepro- 

1       TT-.       9  n     t»  1      1  111  aecutionofan 

against  the  King  s  peace,  of  which  the  probable  consequence  udIawAiI 
might  be  bloodshed,  as  to  beat  a  man,  to  commit  a  riot,  or 
to  rob  a  park,  and  one  of  them  kills  a  man,  it  is  murder  in 
them  all,  because  of  the  unlawful  act,  malitia  pnBcoffiteUa,  or 
evil  intended  beforehand.* 

1 1 20.  Implied  malice  is  that  inference  which  arises  from  the  MaUoe  impUod, 
nature  of  the  act,  though  no  malice  is  expressed.     If  a  man 

kill  another  without  any,  or  without  a  considerable  provoca- 
tion, the  law  implies  malice.   No  affiront  by  words  or  ccestures  ^  drcom- 

,      .  „   .^  .  '^  ^  Btonces showing 

only  IS  a  sumcient  provocation,  so  as  to  excuse  or  extenuate  »n  intention  to 

1  /••!  •/•!  -I  t        !•/•        /•  kill  Of  do  Bome 

such  acts  01  violence  as  manifestly   endanger  the   lite  of  ^erouiboduj 
another.     But  if  the  person  so  provoked  had  unfortunately  gii?bt  proToo*. 
killed  the  other,  by  beating  him  in  such  a  manner  as  showed 
only  an  intent  to  chastise  and  not  to  kill  him,  the  law  so  far 
considers  the  provocation  of  contumelious  behaviour,  as  to 
adjudge  it  only  manslaughter,   and  not  murder.     In  like  ^^Z^^ 
manner,  if  one  kills  an  officer  of  justice,  either  civil  or  cri-  ju«tioe.or 
minal,  in  the  execution  of  his  duty,  or  any  persons  acting  in  execution  of 

•J      J  u-        •  A  •         ^  ^U  theiroffloeor 

aid  of  him  m  endeavourmg  to  conserve  the  peace,  or  any  duty, 
private  person  endeavouring  to  suppress  an  affiray  or  appre- 
hend a  felon,  knowing  his  authority  or  the  intention  with 
which  he  interposes,  the  law  will  imply  malice,  and  the  killer 
will  be  guilty  of  murder.     And  if  one  intends  to  do  a  felony, 
and  undesignedly  kills  a  man,  this  is  also  murder.     Thus,  if 
one  shoots  at  A^  and  misses  him,  but  kills  B ;  this  is  murder, 
because  of  the  previous  felonious  intent,  which  the  law  trans-  te^ledf^ny, 
fers  from  one  to  the  other.     The  same  is  the  case  where  one  S^SIdto* 
lays  poison  for  A  ;  and  J8,  against  whom  the  prisoner  had  no  <*™«*'«^^ 
malicious  intent,  takes  it,  and  it  kills  him.^ 

1 121.  It  were  endless  to  go  through  the  cases  of  homicide  ^^^^gj^ 
which  have  been  adjudged  either  expressly,  or  impliedly,  u^^S^^^ 
malicious  ;  but  we  may  take  it  as  a  settled  rule  that,  unless  **  <*«»  »?*    ^ 

comniAndy  ont 

the  contrary  appear,  the  law  presumes  all  homicide  to  be  thepriaoner 

...  J      rr       y  r  -r*.^       mv  rebut  thia 

malicious,  and  consequently  to  amount  to  murder.     It  is  for  presumption, 
(5)  4  Black.  Com.  200.  (6)  4  Black.  Com.  200w 


422 


OFFENCES   AOAIKST   THE   PERSON.      §  1129-1124. 


UttsYiei. 
c.  uio. 

b^  mtik'inw  otit 
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death. 

OffPTlM* 
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commit 
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the  prisoner  to  bring  forward  sncli  facts  and  circmnstances 
as  may  prove  the  homicide  to  be  justifiable,  or  excusable,  or 
that  it  amounted  to  no  more  than  manslaughter,  being  either 
the  involuntary  consequence  of  some  act,  not  strictly  lawful, 
or,  if  voluntary,  occasioned  by  some  sudden  and  sufficiently 
violent  provocation.' 

11 22.  The  act  to  consolidate  and  amend  the  statute  law 
relating  to  oflfences  against  the  person,  24  &  25  Vict.  c.  100, 
enacts  (sec.  1), "  Whosoever  shall  be  convicted  of  murder  shall 
suffer  death  as  a  felon." •  (Sec.  2.)  "  Upon  'every  conviction 
for  murder  the  court  shall  pronounce  sentence  of  death."  ' 

1 123.  In  addition  to  the  provisions  relating  to  murder  and 
manslaughter,  the  above-cited  statute,  enacted  in  1861,  very 
much  simplified  the  law  as  to  other  offences  against  the 
person,  of  which  the  following  are  the  most  likely  to  come 
in  question  before  courts  martial. 

1124.  Sec,  4.  '^AU  persons  who  shall  conspire,  confede- 
rate, and  agree  to  murder  any  person,  whether  he  be  a  sub- 
ject of  Her  Majesty  or  not,  and  whether  he  be  within  the 
Queen^s  dominions  or  not,  and  whosoever  shall  solicit, 
encourage,  persuade,  or  endeavour  to  persuade,  or  shall  pro- 
pose to  any  person,  to  murder  any  other  person,  whether  he  be 
a  subject  of  Her  Majesty  or  not,  and  whether  he  be  within  the 
Queen's  dominions  or  not,  shall  be  guilty  of  a  misdemeanor ,"" 
and  liable  to  penal  servitude  for  not  more  than  ten  and  not 
less  than  three  years, —  or  to  imprisonment  not  exceeding 
two  years,  with  or  without  hard  labour. 


(7)  4  B1.  Com.  201.  Before,  §  879, 
880.  It  may  be  observed,  that,  pro- 
Tided  the  court  martial  has  jarisdic- 
tion  in  cases  of  murder  where  it  may 
be  sitting,  it  is  immaterial  whether 
the  murder  was  actually  committed 
or  the  death  took  place  within  or  with- 
out the  Queen's  dominions,  on  land  or 
on  sea. — See  before,  §  10;  compare 
24  &  25  Vict.  c.  100,  ss.  9,  68;  Mut. 
Act,  sec.  1  &  6. 

(8)  This  act  also  provides  (sec.  67) 
that  **  every  accessory  after  the  fact  to 
rounler  shall  be  liable,  at  the  discre- 
tion of  the  court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not 
less  than  three  years,  or  to  be  impri- 
soned for  any  term  not  exceeding  two 
years,  with  or  without  hard  lalK>ur." 
As  to  accessories  in  general,  see  § 


1060-64. 

(9)  **  An  act  for  the  more  speedy 
trial  of  certain  homicides  commitu^d 
by  persons  subject  to  the  mutiny  act," 
(25  &  26  Vict.  c.  65)  was  passed  dar. 
ing  the  last  session,  in  consequence  of 
the  so-called  military  murders^  and  a 
reluctance  to  apply  the  existing  pro- 
visions of  the  mutiny  act  where  appli- 
cable, or  to  extend  them  to  those  cases 
where  the  sufferer  was  not  a  soperior, 
or  not  in  the  execution  of  his  office. 
It  provides  that,  under  a  judge*8  order, 
where  the  prisoner  and  the  deceased 
were  both  subject  to  tho  mutiny  act, 
the  prisoner  may  be  removed  to  London 
or  Dublin,  and  there  tried  with  all  con- 
venient speed,  and,  if  convicted,   mav 
be  sentenced  to  be  punished   in    the 
county  where  the  offence  was  commi  tted. 
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1 125.  Sec.  11.  '^  Whosoever  shall  administer  to  or  cause  24ft85Tict. 
to  be  administered  to   or  to  be  taken  by  any  person  any  ^ttbmptb  to 
poison  or  other  destructive  thinff,  or  shall  by  any  means  f  F^^^^  , 

,  °        .  1      1.1      1  Administering 

whatsoever*  wound  or  cause  any  cticvous  bodily  harm  to  po»«>".o'_,,^ 

.  .  J?    ,  <•  •  1  wounding  with 

any  person,  with  intent  m  any  of  the  cases  aforesaid   to  inu  tto 
commit  murder,  shall  be  guilty  of  felony,"'  and  liable  to 
penal  servitude  for  life  or  not  less  than  three  years,  or  to 
imprisonment  for  not  exceeding  two  years,  with  or  without 
hard  labour  and  solitary  confinement. 

1 126.  Sec.  14.  "  Whosoever  shall  attempt  to  administer  to  Attempting 
or  shall  attempt  to  cause  to  be  administered  to  or  to  be  poison,  or 
taken  by  any  person  any  poison  or  other  destructive  thing, 

or  shall  shoot  at  any  perspn,  or  shall,  by  drawing  a  trigger  shooting  or 
or  in  any  other  manner,  attempt  to  discharge  any  kind  of  to  shoot  or 
loaded  arms  at  any  person,  or  shall  attempt  to  drown,  suffocate,  5{:^p**2«  ^ 
or  strangle  any  person,  with  intent,  in  any  of  the  cases  afore-  with  intent  to 
said,  to  commit  murder,  shall,  whether  any  bodily  injury  be 
effected  or  not,  be  guilty  of  felony,"  and  liable  to  penal  servi- 
tude for  life  or  not  less  than  three  years, — or  to  imprisonment 
not  exceeding  two  years,  with  or  without  hard  labour  and 
solitary  confinement. 

1 127.  Sec.  15.  *' Whosoever  shall,  by  any  means  other  By  any  other 
than  those  specified  in  any  of  the  preceding  sections  of  this  tempting  to 
act,  attempt  to  commit  murder,  shall  be  guilty  of  felony," 

and  liable  to  penal  servitude  for  life  or  not  less  than  three 
years,  —  or  imprisonment  not  exceeding  two  years,  with  or 
without  hard  labour  and  solitary  confinement.' 

1 1 28.  &c.  16.  "Whosoever  shall  maliciously  send,  deliver.  Sending  letters 

.  1.1,  threatening  to 

or  utter,  or  directly  or  indirectly  cause  to  be  received,  know-  murder, 
ing  the  contents  thereof,  any  letter  or  writing  threatening  to 

(1)  Destroying  or  damaging  a  is  gnilty  of  the  felony  charged  in  such 
1)uilding  with  gunpowder  (sec.  12).  or  indictment,  then  and  in  every  such 
setting  fire  to  or  casting  away  a  ship  case  the  jury  may  acquit  the  de- 
(«ec.  13)  with  intent  to  murder  are  fendant  of  such  felony,  and  find  him 
punishable  in  the  like  manner.  guilty  of  unlawfully  cutting,  stabbing, 

(2)  By  the  14  &  15  Vict.  c.  19,  a.  or  wounding,  and  thereupon  such  de- 
5,  If,  upon  the  trial  of  any  indictment  fendant  shall  be  liable  to  be  punished 
for  any  felony,  except  murder  or  man-  in  the  same  manner  as  if  he  had  been 
slaughter,  where  the  indictment  shall  convicted  upon  an  indictment  for  the 
allege  that  the  defendant  did  cut,  misdemeanor  of  cutting,  stabbing,  or 
stab*,  or  wound  any  person,  the  jury  wounding." 

shall  be  satisfied  that  the  defendant  is  (3)  This  section,  which  is  entirely- 
guilty  of  the  cutting,  stabbing,  or  new,  embraces  infernal  machines,  and 
wounding  charged  in  such  indictment,  has  been  held  to  justify  a  conviction 
but  are  not  satisfied  that  the  defendant  for  an  attempt  to  commit  snicide. 
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UktiYUnL 
ClOO. 


Bhootlnr  or 
fttt4>fnptinip 
to  »h(K>t .  or 
wound ini(  with 
intfrnt  to  do 
cri<^vouj| 
bodily  barm. 


What  ■ban 
ootiMtitut« 
loaded  Mrmi. 


Inflfctinc 
bodily  injtinr, 
with  or  witboat 
weapon. 


AtUmiptlnff  to 
choke,  Ac.  in, 
order  to  cotnmit 
any  indictable 
offeDoe. 


kill  or  murder  any  person,  shall  be  goilty  of  felony,"  and  liable 
to  penal  servitude  for  not  exceeding  ten  years,  nor  less  than 
three  years, — or  to  imprisonment  not  exceeding  two  years, 
with  or  without  hard  labour  and  solitary  confinement 

1 129.  SecAS.  ^' Whosoerer  shall  unlawfuUy  and  malidously 
by  any  means  whatsoever  wound  or  cause  any  grievous  bodily 
harm  to  any  person,  or  shoot  at  any  person,  or,  by  drawing 
a  trigger  or  in  any  other  manner,  attempt  to  discharge  any 
kind  of  loaded  arms  at  any  person,  with  intent,  in  any  of  the 
cases  aforesaid,  to  maim,  disfigure,  or  disable  any  person,  or 
to  do  some  other  grievous  bodily  harm  to  any  person,  or 
with  intent  to  resist  or  prevent  the  lawful  apprehension  or 
detainer  of  any  person,  shall  be  guilty  of  felony,"  and  liable 
to  penal  servitude  for  life  or  for  not  less  than  three  years, 
or  to  imprisonment  not  exceeding  two  years,  with  or  without 
hard  labour  and  solitary  confinement. 

1 1 30.  Sec.  1 9.  "  Any  gun,  pistol,  or  other  arms  which  shall 
be  loaded  in  the  barrel  with  gunpowder  or  any  other  explo- 
sive substance,  and  ball,  shot,  slug,  or  other  destructive  mate- 
rial, shall  be  deemed  to  be  loaded  arms  within  the  meaning 
of  this  act,  although  the  attempt  to  discharge  the  same  may 
fail  from  want  of  proper  priming  or  from  any  other  cause." ' 

1 1 3 1.  Sec.  20. "  Whosoever  shall  unlawfully  and  maliciously 
wound  or  infiict  any  grievous  bodily  harm  upon  any  other  per- 
son, either  with  or  without  any  weapon  or  instrument,  shall  be 
guilty  of  a  misdemeanor,  and  liable  to  penal  servitude  for 
three  years,  or  to  imprisonment  not  exceeding  two  years, 
with  or  without  hard  labour. 

1 1 32.  Sec.  21.  **  Whosoever  shall,  by  any  means  whatsoever, 
attempt  to  choke,  suffocate,  or  strangle  any  other  person,  or 
shall,  by  any  means  calculated  to  choke,  suffocate,  or  strangle, 
attempt  to  render  any  other  person  insensible,  unconscious, 
or  incapable  of  resistance,  with  intent  in  any  of  such  cases 
thereby  to  enable  himself  or  any  other  person  to  commit,  or 
with  intent  in  any  of  such  cases,  thereby  to  assist  any  other 
person  in  committing,  any  indictable  offence,  shall  be  guilty 
of  felony,"  and  liable  to  penal  servitude  for  life  or  not  less 
than  three  years, — or  to  imprisonment  not  exceeding  tipvo 
years,  with  or  without  hard  labour. 


(1)  This  clause  was  introduced  to 
meet  every  case  where  a  prisoner  at- 
tempts to  discbarge  a  loaded  rifle, 


&c.,  bnt  which  misses  fire  for  want  of 
priming,  cap,  or  other  like  cauae. — 
Greaves,  p.  32. 
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1 133.  Sec.  22.  "  Whosoever  sliall  unlawfully  apply  or  ad-  MAMYict. 
minister  to  or  cause  to  be  taken  by,  or  attempt  to  apply  or  ad-  jj^  chioro- 
minister  to  or  attempt  or  cause  to  be  administered  to  or  taken  SmmUMj? 
by,  any  person,  any  chloroform,  laudanum,  or  other  stupefying  SjfeiS^^ 
or  overpowering  drug,  matter,  or  thing,  with  intent  in  any 

of  such  cases  thereby  to  enable  himself  or  any  other  person 
to  commit,  or  with  intent  in  any  of  such  cases  thereby  to 
assist  any  other  person  in  committing,  any  indictable  offence, 
shall  be  guilty  of  felony,  and  liable  to  penal  servitude  for 
life  or  not  less  than  three  years, — or  to  imprisonment  not 
exceeding  two  years,  with  or  without  hard  labour. 

1 134.  &c.  23. "  Whosoever  shall  unlawfully  and  maliciously  MaiidouBiy 

,,  -x  •%     •    •  til  »dmiiiiBtenng 

admimster  to  or  cause  to  be  administered  to  or  taken  by  any  poison,  Ac.,  so 
,  other  person  any  poison  or  other  destructive  or  noxious  thing,  life  oMuOict 

so  as  thereby  to  endanger  the  life  of  such  person,  or  so  as  K^^ILnn. 
thereby  to  inflict  upon  such  person  any  grievous  bodily  harm, 
shall  be  guilty  of  felony,"*  and  liable  to  penal  servitude  not 
exceeding  ten  years  nor  less  than  three  years,  or  to  im- 
prisonment not  exceeding  two  years,  with  or  without  hard 
labour. 

1 135.  iS!?c.  24. ''Whosoever  shall  unlawfully  and  maliciously  Haiiciousijr 
administer  to  or  cause  to  be  administered  to  or  taken  by  poison.  iJ^^ 

.1  •  xi_        J     X        A-  •  with  intent  10 

any  other  person  any  poison  or  other  destructive  or  noxious  ii^uns,  aggrieve. 
thing,  with  intent  to  injure,  aggrieve  or  annoy  such  person,  ^hOTperwn. 
shall  be  guilty  of  a  misdemeanor,"  and  liable   to   penal 
servitude  for  three  years  or  to  imprisonment  not  exceeding 
two  years,  with  or  without  hard  labour. 

1 1 36.  Sec.  28.  *' Whosoever  shall  unlawfully  and  mall-  causing  bodily 
ciously,  by  the  explosion  of  gunpowder  or  other  explosive  l^n^wlor. 
substance,  bum,  maim,  disfigure,  disable,  or  do  any  grievous 

bodily  harm  to  any  person,  shall  be  guilty  of  felony,"  and 
liable  to  penal  servitude  for  life  or  not  less  than  three  years, 
or  to  imprisonment  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement. 
,  1 137-  Sec.  29.  "Whosoever  shall  unlawfully  and  mali-  caosing 

'  ciously  cause  any  gunpowder  or  other  explosive  substance  to  Sp£dc  ^'^  *° 

;  explode,  or  send  or  deliver  to   or  cause  to  be  taken   or  2nyi«nl^ wi 

'  received  by  any  person  any  explosive  substance  or  any  other  JJanoel^or*"*^ 

•  dangerous  or  noxious  thing,  or  put  or  lay  at  any  place  or  SSUlvf  nuid 

(2)  If  the  conrt  be  not  satisfied  that     fied  ihat  he  is  gailtjr  of  the  misde- 
^  aDj  person  charged  nnder  this  section     meanor  in  section  24,  thej  maj  find 

f  is  gnilty  of  felony,  but  shall  be  satis-     him  guilty  accordingly.— iSee.  25. 
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24  &  2S  Vict. 
clOO. 

on  a  person, 
nith  intent  to 
do  grievous 
bodily  harm. 


Drivers  of 
carriages  in- 
iurinfc  persona 
oy  fiirioua 
driving. 


AflSAULTB. 

Assault  a  minor 
offence  included 
in  crime 
attended  with 
violence. 


As<iau1ts  with 
intent  to 
commit  felony, 
or  resist 
peace  officers, 
or  resist 
apprehension. 


Assaults 
occasioning 
bodily  hann. 


cast  or  throw  at  or  upon  or  otherwise  apply  to  any  person,  any 
corrosive  fluid  or  any  destructive®  or  explosive  substance, 
with  intent  in  any  of  the  cases  aforesaid  to  bum,  maim,  dis- 
figure, or  disable  any  person,  or  to  do  some  grievous  bodily 
harm  to  any  person,  shall,  whether  any  bodily  injury  be 
effected  or  not,  be  guilty  of  felony,"  and  liable  to  penal  ser- 
vitude for  life  or  for  not  less  than  three  years,  —  or  to 
imprisonment  not  exceeding  two  years,  with  or  without  hard 
labour  and  solitary  confinement. 

1 138.  Sec,  35.  "  Whosoever,  having  the  charge  of  any* 
carriage  or  vehicle,  shall,  by  wanton  or  furious  driving  or 
racing  or  other  wilful  misconduct,  or  by  wilfiil  neglect,  do  or 
cause  to  be  done  any  bodily  harm  to  any  person  whatsoever, 
shall  be  guilty  of  a  misdemeanor,"  and  liable  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour. 

1 1 39.  An  assault  is  an  attempt  or  offer  to  commit  any 
forcible  crime  against  the  person  of  another,  such  as  battery, 
murder,  robbery,  rape,  and  so  forth.  It  may  be  found  when 
the  evidence  fails  to  prove  the  greater  offence  charged  against 
the  prisoner,  and  is  an  offence  punishable  at  common  law, 
by  fine  or  imprisonment,  or  both,  the  measure  of  which, 
except  in  cases  expressly  provided  for  by  statute,  is  at  the 
discretion  of  the  court.  As  to  assaults  the  act  provides 
{sec,  38),  "Whosoever  shall  assault  any  person  with  intent 
to  commit  felony,  or  shall  assault,  resist,  or  wilfully  ob- 
struct any  peace  oflScer  in  the  due  execution  of  his  duty, 
or  any  person  acting  in  aid  of  such  officer,  or  shall  assault 
any  person  with  intent  to  resist,  to  prevent  the  lawful 
apprehension  or  detainer  of  himself  or  any  other  person  for 
any  offence,  shall  be  guilty  of  a  misdemeanor  and  liable 
to  imprisonment  not  exceeding  two  years  with  or  without 
hard  labour.  (Sec.  47.)  "Whosoever  shall  be  convicted  upon 
an  indictment  of  any  assault  occasioning  actual  bodily  harm^ 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  the  term  of  three  years,  or  to  be  impri- 


(3)  Boiling  water  held  to  be  "  dea- 
tructive.** — ^eg.  v.  Crawford,  2  Car- 
rinfrton  and  Keane,  129. 

Unlawfully  throwing  wood  &c.  up- 
on, or  otherwise  obstructing  a  railway 
with  intent  to  endanger  safety,  is  {sec. 


32)  a  felony  punishable  by  penal  8er> 
vitade  for  life. 

(4)  The  1  Geo.  4.  c.  4,  from  which 
this  clause  is  taken,  was  confined  to 
stage-coaches  and  public  carriages. 
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soned  for  any  term  not  exceeding  two  years,  with  or  without  2*  *  25  vict, 
hard  labour :  and  whosoever  shall  be  convicted  upon  an  in- 
dictment for  a  common  assault  *  shall  be  liable,  at  the  discre-  common 
tion  of  the  court,  to  be  imprisoned  for  any  term  not  exceed-  *"** 
ing  one  year,  with  or  without  hard  labour. 

1 14.0.  The  crimes  of  sodomy,  rape,  and  defilement  of  women  Unnatmi  and 
and  children   are   so  clearly  and  succinctly  noticed  in  the  M»uit8.and 

''  "^  offences  against 

sections  of  the  24  &  25  Vict.  c.  100,  which  follow,  that  it  would  the  person  of 

.  •         •  •  women. 

be  scarcely  possible  to  compress  their  meaning  into  briefer 
terms.  Indeed  the  adaptation  of  language  to  that  horrible 
crime,  which  our  law  describes  in  its  very  indictments  as  unfit 
to  be  named  amongst  Christians,  would  be  of  itself  so  painful 
as  to  render  the  adoption  of  technical  terms  desirable.  The 
difficulties  formerly  attending  the  conviction  of  this  crime, 
and  that  of  rape,  from  the  peculiarity  of  the  facts  requisite 
to  be  given  in  evidence,  are  obviated  by  the  following  enactr 
ment,  which  was  called  for  as  much  by  public  decorum  as  to 
prevent  failures  of  justice.  i^Sec,  63.)  "Whenever  upon  the  P^^^Lk-^ 
trial  for  any  offence  punishable  under  this  act,  it  may  be  defined, 
necessary  to  prove  carnal  knowledge,  it  shall  not  be  neces- 
sary to  prove  the  actual  emission  of  seed  in  order  to  consti- 
tute a  carnal  knowledge,  but  the  carnal  knowledge  shall  be 
deemed  complete  upon  proof  of  penetration  only." 

1141.  Rape  is  defined  to  be  the  carnal  knowledge  of  a  Definition  of 
woman  without  her  consent.     The  woman  ravished  is  a  com-  '*^* 
petent  witness,  but  the  credibility  of  her  testimony,  and  how  party  ravished 
far  she  is  to  be  believed,  must  be  left  to  the  jury,  upon  the  eTidenoe; 
circumstances  of  fact  that  concur  in  that  testimony;    for 
instance,  if  the  witness  be  of  good  fame ;  if  she  presently 
discover  the  offence,  and  make  search  for  the  offender ;   if 
the  party  accused  fled  for  it ;  these  and  the  like  are  concur- 
ring circumstances,  which  give  greater  probability  to  her 
evidence ;  but,  on  the  other  side,  if  she  be  of  evil  fame,®  and 
stand  unsupported  by  others ;  if  she  concealed  the  injury  for 
any  considerable  time  after  she  had  opportunity  to  complain ; 
if  the  place,  where  the  act  was  alleged  to  have  been  com- 

(5)  Mere  words  cannot  in  anj  case  (6)  It  is  no  excuse  that  the  woman 

amount  to  an  ofTence  against  the  per-  is  a  common  strumpet,  or  the  concu- 

Bon,  hut  striking  at  another  (without  hine  of  the  rarisher,  although  the  evi- 

hitting),  with  or  without  a  weapon,  or  dence  would  need,  in  such  case,  to  he 

an  J  other  act  indicating  an  intention  proportionably  strong. — 1  HaXt^  729. 
to  use  yiolence,  is  an  osmuU, 
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mitted,  was  where  it  was  possible  she  might  have  been  heard 
and  she  made  no  outcry,  these  and  the  like  circumstances 
carry  a  strong,  but  not  conclusire  presumption,  that  her 
testimony  is  false  or  feigned.^  The  admissibility  of  the 
evidence  of  a  child,  under  ten  or  twelve  years  of  age,  on 
whom  this  crime  may  have  been  committed,  rests,  as  in  other 
cases,  on  the  development  of  her  mental  faculties,  and  on 
her  capability  to  judge  of  the  obligation  of  an  oath.  Actual 
force  is  necessary  to  constitute  the  crime  of  rape ;  it  was  held 
by  a  majority  of  the  judges,  that  having  carnal  knowledge  of 
a  married  woman,  under  circumstances  that  induced  her  to 
suppose  that  the  offender  was  her  husband,  does  not  amount 
to  rape.®  A  male  infant,  under  the  age  of  fourteen  years,  is 
presumed  by  law  incapable  to  commit  a  rape,*  and  therefore, 
must  be  acquitted,  if  tried  as  a  principal  in  the  first  degree, 
but  he  may  be  convicted  of  an  assault,'  and  may,  as  may  also 
the  woman's  husband,  or  a  woman,  be  a  principal  in  the 
second  degree,  and  punished  in  like  manner  as  the  actual 
perpetrator  for  aiding  and  abetting.* 

1 142.  Sec,  48.  "Whosoever  shall  be  convicted  of  the 
crime  of  rape  shall  be  guilty  of  felony,"  and  liable  to  penal 
servitude  for  life,  or  for  not  less  than  three  years,  or  to  im- 
prisonment not  exceeding  two  years,  with  or  without  hard 
labour. 

1 143.  Sec.  49.  "  Whosoever  shall,  by  false  pretences,  false 
representations,  or  other  fraudulent  means,  procure  any 
woman  or  girl  under  the  age  of  twenty-one  years,  to  have 
illicit  carnal  connection  with  any  man,  shall  be  guilty  of  a 
misdemeanor,''  and  liable  to  imprisonment  for  not  exceeding 
two  years,  with  or  without  hard  labour. 

1144.  Sec.  50.  "Whosoever  shall  unlawfully  and  car- 
nally know  and  abuse  any  girl  under  the  age  of  ten  years, 
shall  be  guilty  of  felony,"*  and  liable  to  penal  servitude  for 


(7)  4  Blnck.  Com.  213. 

(S)  Rex  0.  Jackson,  Russ.  and  Rv. 
487.  But  if  a  woman  yield  throagh 
fear  of  death,  it  is  a  rape;  or  if  the 
connection  take  place  when  she  is  in 
a  state  of  insensibility  from  liquor 
giTcn  by  the  p>i^ner  (thongh  the 
liquor  was  not  given  with  a  view  to  a 
rape)  it  is  a  rape. — Arch.  610. 

(9)  2  Black.  Com.  212. 


(1)  Reg.  r.  Brimilow,  9  C.  &  P. 
629. 

(2)  1  Hale,  639. 

(3)  The  evidence  in  this  offence, 
and  that  in  the  following  section 
(§  1 145),  is  the  same  as  in  rape,  with 
the  exception  that  the  act  is  eqaally 
punishable  if  done  with  the  consent 
of  the  child.  See  also  §  832,  834. 
1146. 
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life  or  not  less  than  three  years,  —  or  to  imprisonment  not  ukuYia. 
exceeding  two  years,  with  or  without  hard  labour. 

1 145.  Sec.  51.  "Whosoever  shall  unlawfully  and  carnally  Omudiy 
know  and  abuse  any  girl  being  above  the  age  of  ten  years  gir?  between 
and  under  the  age  of  twelve  years,  shall  be  guilty  of  a  mis-  wiltwoive. 
demeanor,"  and  liable  to  penal  servitude  for  three  years,  or 

to  imprisonment  not  exceeding  two  years,  with  or  without 
hard  labour. 

1 146.  Sec.  62.  "Whosoever  shall  be  convicted  of  any  Attomptato 
indecent  assault  upon  any  female,  or  of  any  attempt  to  have  girii,  or  npe. 
carnal  knowledge  of  any  girl  imder  twelve  years  of  age, 

shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour,** 

1 147.  Sec.  53.  "  Where  any  woman  of  any  age  shall  have  Abdnctfou  of 
any  interest,  whether  legal  or  equitajble,  present  or  future,  at^iSther 
absolute,  conditional,  or  contingent,  in  any  real  or  personal  motiyes^r 
estate,  or  shall  be  a  presumptive  heiress  or  coheiress,  or  pre- 
simiptive  next  of  kin,  or  one  of  the  presumptive  next  of  kin, 

to  any  one  having  such  interest,  whosoever  shall,  from  motives 
of  lucre,  take  away  or  detain  such  woman  against  her  will, 
with  intent  to  marry  or  carnally  know  her,  or  to  cause  her  to  be 
married  or  carnally  known  by  any  other  person  ;  and  whoso-  Frmuduient 
ever  shall  fraudulently  allure,  take   away,  or  detain  such  agiriunder 
woman,  being  under  the  age  of  twenty-one  years,  out  of  the  3«  JSifS' 
possession  and  against  the  will  of  her  father  or  mother,  or  of 
any  other  person  having  the  lawful  care  or  charge  of  her,  with 
intent  to  marry  or  carnally  know  her,  or  cause  her  to  be  mar- 
ried or  carnally  known  by  any  other  person,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  fourteen  years  and  not  less  than  three 
years,  —  or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour."  * 

1 148.  Sec.  54.  "Whosoever  shall,  by  force,  take  away  Forcible 
or  detain  against  her  will  any  woman,  of  any  age,  with  intent  iSy  woSm  ' 
to  marry  or  carnally  know  her,  or  to  cause  her  to  be  married  SS^"hS-?  ^ 

(4)  Persons  convicted  of  any  of-  sonol   property  of  soch  woman,   or 
fence  against  this  section,  are  incapa-  which  shall  come  to  her  as  heiress,  co- 
ble of  taking  any  estate  or  interest,  heiress,  or  next  of  kin. 
legal  or  equitable,  in  any  real  or  per- 
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or  carnally  known  by  any  other  person,  shall  be  guilty  of 
felony,''  and  liable  to  penal  servitude  not  exceeding  fourteen 
years  nor  less  than  three  years,  or  to  imprisonment  not  ex- 
ceeding two  years,  with  or  without  hard  labour. 

1 149.  Sec.  55.  *^  Whosoever  shall  unlawfully  take  or  cause 
to  be  taken  any  unmarried  girl,  being  under  the  age  of  sixteen 
years,  out  of  die  possession  and  against  the  will  of  her  father 
or  mother,  or  of  any  other  person  having  the  lawful  care  or 
charge  of  her,  shall  be  guilty  of  a  misdemeanor,"  and  liable 
to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour. 

1 1 50.  Sec.  57.  "Whosoever,  being  married,  shall  marry 
any  other  person  during  the  life  of  the  former  husband  or 
wife,  whether  the  second  marriage  shall  have  taken  place 
in  England  or  Ireland  or  elsewhere,  shall  be  guilty  of  felony  j*^ 
and  liable  to  penal  servitude  not  exceeding  seven  years  nor 
less  than  three  years, — or  to  imprisonment  not  exceeding  two 
years,  with  or  without  hard  labour.^ 

1 151.  Sec.  58.  "  Whosoever,  with  intent  to  procure  the 
miscarriage  of  any  woman,  whether  she  be  or  be  not  with  cliild, 
shall  unlawfully  administer  to  her  or  cause  to  be  taken  by 
her  any  poison  or  other  noxious  thing,  or  shall  unlawfully 
use  any  instrument  or  other  means  whatsoever  with  the  like 
intent,  shall  be  guilty  of  felony,"  and  liable  to  penal  servi- 
tude for  life  or  not  less  than  three  years, — or  to  imprison- 
ment not  exceeding  two  years,  with  or  without  hard  labour 
and  solitary  confinement. 

1 152.  Sec.  59.  **  Whosoever  shall  unlawfully  supply  or 
procure  any  poison  or  other  noxious  thing,  or  any  instru- 
ment or  thing  whatsoever,  knowing  that  the  same  is  intended 
to  be  unlawfully  used  or  employed  with  intent  to  procure  the 
miscarriage  of  any  woman,  whether  she  be  or  be  not  with 
child,  shall  be  guilty  of  a  misdemeanor,"  and  liable  to  penal 
servitude  for  three  years,  or  to  imprisonment  not  exceeding 
two  years,  with  or  without  hard  labour. 

1 153.  Sec.  60.  "  If  any  woman  shall  be  delivered  of  a  child, 
every  person  •  who  shall,  by  any  secret  disposition  of  the 


(5)  It  is  provided  that  this  does  not 
extend  **  to  any  person  marrying  a  se- 
cond time,  whose  husband  or  wife 
•hall  have  been  continually  absent 
from  such  person  for  the  space  of 


seven  years  then  last  past,  and  shall 
not  have  been  known  by  such  persoa 
to  be  living  within  that  time." 

(6)  Under  former  enactments,    u 
was  necessary  to  prove  that  the  mo^ 
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dead  body  of  the  said  child,  whether  such  child  died  before,  ^  *  ^  ^^ 
at,  or  after  its  birth,  endeavour  to  conceal  the  birth  thereof, 
shall  be  guilty  of  a  misdemeanor,"  and  liable  to  imprisonment 
not  exceeding  two  years,  with  or  without  hard  labour.^ 

1 154.  Sec,  61.  **  Whosoever  shall  be   convicted  of  the  sodomy  and 
abominable  crime  of  buggery,  committed  either  with  man- 
kind or  with  any  animal,  shall  be  liable,  at  the  discretion  of 

the  court,  to  be  kept  in  penal  servitude  for  life  or  for  any 
term  not  less  than  ten  years." 

1 1 55.  This  crime  may  be  committed  by  man  with  man,  or  t^m»tup»i 
in  the  same  unnatural  manner  with  woman,  or  by  man  or 

woman  with  beast ;  and  the  rule  of  law  herein  is,  that  if  the 
parties  are  arrived  at  years  of  discretion,  and  both  acting 
and  consenting,  that  each  shall  incur  the  punishment  due  to 
the  crime.  It  has  been  remarked  of  this  offence,  as  of  rape, 
that  it  is  a  crime  which  ought  to  be  strictly  and  impartially 
proved,  and  then  as  strictly  and  impartially  punished ;  but  it 
is  an  offence  of  so  black  a  nature,  so  easily  charged,  and  the 
negative  so  difficult  to  be  proved,  that  the  accusation  should 
be  clearly  made  out :  for,  if  false,  it  deserves  a  punishment 
inferior  only  to  that  of  crime  itself.® 

1 156.  Sec.  62.  "Whosoever  shall  attempt  to  commit  the  Attempt  to' 
said  abominable  crime,  or  shall  be   guilty  of  any  assault  inftunous 
with  intent  to  commit  the  same,  or  of  any  indecent  assault 

upon  any  male  person,  shall  be  guilty  of  a  misdemeanor," 
and  liable  to  penal  servitude  for  not  exceeding  ten  years, 
nor  less  than  three  years,  or  to  imprisonment  not  exceeding 
two  years,  with  or  without  hard  labour. 

1 157.  Offences  against  property  may  be  considered  under  MAssVict. 
the  heads  of  Larceny  and  similar  offences,  including  Burglary 
and  Embezzlement \  Malicious  Injuries,  including  Ar8on\ 
and,  lastly.  Forgery ;  and,  as  has  been  done  in  respect  to 
offences  agsdnst  the  person,  the  arrangement  of  the  several 
Criminal   Law   Consolidation    Acts    will   be    followed   in 

ther  participated  in  the  endeavoar  to  child  had  recently  been  born,  and  that 
conceal  the  birth,  but  this  clause  in-  such  person  did,  hj  some  secret  dis- 
clades every  person  who  uses  such  position  of  the  dead  body  of  such 
endeaYour,  and  it  is  quite  immaterial  child,  endeavour  to  conceal  the  birth 
under  it  whether  there  be  any  evidence  thereof,  that  the  court  may  pass  such 
against  the  mother  or  not — Greaves,  sentence  as  if  such  person  had  been 
p.  57.  convicted  upon  an  indictment  for  the 

(7)  This  section  further  provides,  concealment  of  the  birth, 
if  the  person  tried  for  the  murder  of         (8)  4  Black.  Ck)m.,  215.    As  to 

any  child  shall  be  acquitted  thereof,  threats  of  accusing,  see  §  1178-9. 
and  it  appear  in  evidence  that  the 
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respect  to  those  offences,  omittmg  those  which  courts  martial 
may  be  less  probably  called  upon  to  try  under  the  provisions 
of  the  articles  of  war. 

1 1 58.  The  act  for  consolidating  and  amending  ^he  statute 
law  as  to  larceny  and  other  similar  offences,  (24  &  25  VicL  e, 
96)  enacts  {sec.  3),  **  Whosoever,  being  a  bailee'  of  any  chattel, 
money,  or  valuable  security,  shall  fraudulently  take  or  con- 
vert the  same  to  his  own  use  or  the  use  of  any  person  other 
than  the  owner  thereof,  although  he  shall  not  break  bulk  or 
otherwise  determine  the  bailment,  shall  be  guilty  of  larceny, 
and  may  be  convicted  thereof  upon  an  indictment  for 
larceny;  but  this  section  shall  not  extend  to  any  offence 
punishable  on  summary  conviction." 

1 159.  Sec.  4.  **  Whosoever  shall  be  convicted  of  simple  • 
larceny,  or  of  any  felony  hereby  made  punishable  like  simple 
larceny,  shall  (except  in  the  cases  hereinafter  otherwise 
provided  for)  be  liable,  at  the  discretion  of  the  court,  to  be 
kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  con- 
finement, and,  if  a  male  under  the  age  of  sixteen  years,  with 
or  without  whipping." 

1 160.  To  constitute  larceny  (theft)  there  must  be.  First,  a 
felonious  taking;'  Secondly,  a  carrying  away ;  Thirdfy, — 
from  the  possession  (constructive  or  actual)  of  the  person 
named  in  the  indictment  or  charge,  his  property,  —  either 
actually  belonging  to  him,  or  in  his  custody  as  bailee. 

1x6 1.  First. — The  taking  must  be  from  another:  a  wife 
therefore  cannot  be  guilty  of  larceny  in  taking  the  goods  of 
her  husband,  because  they  are  one  in  law.  So  a  part  owner 
of  personal  property  cannot  be  guilty  of  larceny  in  taking  it 
out  of  the  possession  of  his  co-partner,  except  the  person  in 
whose  possession  the  property  may  be,  is  personally  responsible 


(1)  The  technical  name  of  the  per- 
son having  the  propertj  of  another 
person  in  his  custody. 

(2)  Compound  larcenj  is  ~ not  re- 
peated theft,  but  stealing  from  the 
house,  or  person;  or  with  other  cir- 
cumstances of  aggraration. 

The  act  («ec.  5 )  provides  that  three 
larcenies  within  six  months  may  be 
tried  in  one  indictment;  and  {see.  71) 
makes  a  similar  provision  as  to  dis- 


tinct acts  of  embeiElement;  bat  th^ 
joining  of  several  instances  has  always 
been  the  rule  at  courts  martial,  and 
even  as  respects  wholly  dissimilar  of- 
fences.   See  $  401. 

(3)  The  thing  taken  most  be  of 
some  intrinsic  value,  though  it  need 
not  be  of  the  value  of  the  least  coin 
known  to  the  law,  i.  e.  not  worth  a 
farthing. — Beg,  j,  Morris^  9  C,  ^  p 
849. 
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for  it/  in  which  case  a  co-partner  stealing  property,  is  guilty  ustts  vict. 
of  larceny ;  as  a  man  may  be,  who  steals  his  own  goods,  for  ^'  ^ 
instance,  from  a  pawnbroker,  or  from  any  person  to  whom  he 
has  delivered  and  entrusted  them,  with  intent  to  charge  such 
bailee  with  the  value.* 

1 162.  The  taking  must  he  felonious^  that  is,  done  animo  vith  fsionioaa 
furandiy  or  with  an  intention  of  stealing ; — without  any  claim 

or  pretence  of  right,  and  with  intent  wholly  to  deprive  the 
owner  of  his  goods  and  to  appropriate  or  convert  them  to  the 
taker's  own  use,  otherwbe  the  taking  of  another's  property 
is  a  trespass  only,  and  not  an  indictable  offence. 

1 163.  In  deciding  as  to  the  intent,  no  general  rules  can  Questions  of 
apply,  as  the  evidence  must  always  be  circumstantial,  and  intont^tobe 
consequently  peculiar ;  and  it  is  an  admitted  principle,  that  aax>r£iig^to 
in  every  case  of  alleged  larceny,  the  questions,  whether  the  in  e^h  ^? 
defendant    took   the    goods    knowingly   or    by   mistake —  before  tSe***' 
whether  he  took  them  bond  fide  under  a  claim  of  right,  or  ^ 
otherwise  —  and,  whether  he  took  them  with  an  intent  to  re- 
turn them  to  the  owner,  or  fraudently  with  intent  to  deprive 

the  owner  of  them  altogether,  and  appropriate  or  to  convert 
them  to  his  own  use  —  are  questions  entirely  for  the  conside- 
ration of  the  jury,  (or  the  members  of  a  court  martial)  to  be 
determined  by  them,  upon  a  view  of  the  particular  facts  of 
the  case.® 

1 164.  There  are  however  many  cases,  where,  although 
there  is  a  delivery  of  the  goods  by  the  owner,  yet  the  pos- 
session in  law  remains  in  him,  and  larceny  may  be  com- 
mitted ;  ^  as  in  the  case  of  a  servant,  who  has  merely  the 
care  and  oversight  of  the  goods  of  his  master,  as  the  butler 
of  plate,  the  shepherd  of  sheep,  and  the  like;  or  of  the 
guest  at  an  inn,  who  steals  the  plate  set  before  him,  of  which 
he  has  not  had  the  possession  delivered  to  him,  but  merely 
the  use.' 

1 1 65.   Secondly, —  It  is  necessary  to  prove  a  carrying  away.  The  carrying 
The  slightest  removal  of  the  chattel  from  the  place  in  which 


away. 


(4)  Bex  V.  Fhoebe  Bramley.     B.  terest  in  the  possession,  and  could 
&  K  478.  hare  withheld  it  from  the  owner,  the 

(5)  4  Black.  Com.^31.    If  a  man  Uking  is  larceny.— i^ejr  y.  WUkinmm^ 
steal  his  own  goods  from  bis  own  B.  &  R  470. 

bailee,  though  he  has  no  intent  to  (6)  Archbold,  284. 

charge  such  bailee,  bnt  to  defraud  the  (7)  See"  Larceny  and  Embeszlement 

customs    of  certain    duties    payable  by  Servants,"  §  1197. 

thereon,  yet  if  the  bailee  had  an  in-  (8)  1  Hale,  506.    See  §  1199. 

F  F 
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it  was  found,  will  be  sufficient.  The  prisoner  had  lifted  a 
bag  from  the  bottom  of  the  boot  of  the  Exeter  mail,  but  was 
detected  before  he  had  got  it  out ;  it  did  not  appear  that  it 
was  entirely  removed  from  the  space  it  had  first  occupied  in 
the  boot,  but  the  raising  it  from  the  bottom  had  completely 
removed  each  part  of  it  from  the  space  that  identical  part 
had  occupied ;  this  was  held  by  the  twelve  judges  to  be  a 
carrying  away  sufficient  to  constitute  larceny.* 

1 1 66.  Thirdly. —  It  must  be  proved  that  the  goods  stolen 
were  the  property  of  the  person  set  forth  in  the  indictment 
or  charge,  either  as  the  owner  or  bailee.  Under  this  head, 
there  are  many  refinements  of  law,  which  can  scarcely  be  the 
subject  of  consideration  by  courts  martial ;  *°  the  principal  of 
which  are,  that  when  the  bailor  steals  his  own  goods,  they 
should  be  charged  as  the  goods  of  the  bailee.^  It  was 
formerly  necessary  to  state  each  partner's  name  in  the 
indictment,  where  the  stolen  goods  were  the  property  of 
several ;  but  the  7  Geo.  4.  c.  64,  s.  14,  has  removed  this 
difficulty,  by  declaring  it  sufficient  to  name  one,  **and  to 
state  the  property  to  belong  to  the  person  so  named  and 
another  or  others,  as  the  case  may  be."  * 

1 167.  As  to  larceny  of  cattle,  the  24  &  25  Vict.  c.  96,  enacts 
{gee.  10),  "  Whosoever  shall  steal  any  horse,  mare,  gelding, 
colt,  or  filly,  or  any  bull,  cow,  ox,  heifer,  or  calf,  or  any  ram, 
ewe,  sheep,  or  lamb,  shall  be  guilty  of  felony,"  and  liable  to 
penal  servitude  for  fourteen  years  nor  less  than  three  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour  and  solitary  confinement. 
{Sec.  11.)  **  Whosoever  shall  wilfully  kill '  any  animal,  with 
intent  to  steal  the  carcase,  skin,  or  any  part  of  the  animal  so 
killed,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable  to  the  same  punishment  as  if  he  had  been 
convicted  of  feloniously   stealing  the   same,  provided    the 


(9)  Rex  V,  WaUh.  B.  &  M.  14. 

(10)  See  before,  §  391-3.  As  to 
power  of  court  to  amend  Tariances, 
see  §  846-8.  The  mentioning  of  Anj 
person  by  a  name  of  office  or  other 
descriptive  appellation  instead  of  his 
proper  name,  no  longer  vitiates  an  in- 
dictment.— 14  fr  16  VicL  c.  100,  s. 
89. 

(1)  R.  9.  Wilkinson  and  Marsdcn, 


R  &  R.  470. 

(2)  Other  clauses  proridc,  that  pro- 
perty  belonging  to  counties  may  be 
laid  in  the  inhabitant«;  property  for 
the  use  of  the  po«r  of  parishes,  in  tbe 
overseers;  materials  for  the  repair  of 
roads,  in  the  surveyor,  &c, ;  without 
specifying  in  either  of  the  fore^oin^* 
cases  the  names  of  any. 

(3)  Compare  §  1219. 


§  1168-1172,      BOBBEBY  AND  LABCENT  FBOM  THE  PEB80N.  435 

offence  of  stealing  the  animal  so  killed  would  have  amounted  24  a  25  ^ct 
to  felony."  °•''• 

1 168.  Sec.  29.  "Whosoever  shall,  either  during  the  life  ^«  o' 
of  the  testator  or  after  his  death,  steal,  or  for  any  fraudulent 
purpose  destroy,  cancel,  obliterate,  or  conceal,  the  whole  or 

any  part  of  any  will,  codicil,  or  other  testamentary  instrument, 
whether  the  same  shall  relate  to  real  or  personal  estate,  or  to 
both,  shall  be  guilty  of  felony,"  and  liable  to  penal  servitude 
for  life  or  for  not  less  than  three  years,  or  to  imprisonment 
not  exceeding  two  years,  with  or  without  hard  labour  and 
solitary  confinement.^ 

1 1 69.  As  to   larceny  from  the   person,  and   other  like  ^^*«^"' 
offences,  by  sec.  40,  *'  Whosoever  shall  rob  *  any  person,  or  ^^^  person, 
shall  steal  any  chattel,  money,  or  valuable  security  from  the 
person  of  another,  shall  be  guilty  of  felony,"  and  liable  to 

penal  servitude  for  fourteen  years  and  not  less  than  three 
years,  or  to  imprisonment  not  exceeding  two  years,  with  or 
without  hard  labour  and  solitary  confinement. 

1 1 70.  Larceny   from  the   person  by  open   and   violent  The  offence 
assault,^  falls  under  the  description  of  robbery,  but  should  whether  the 
the  prisoner  be  charged  with  stealing  from  the  person,  and  it  b^  stealth  or 
appear  in  evidence  that  he  is  actually  guilty  of  robbery,  he 

is  not  on  that  account  entitled  to  an  acquittal.® 

1 171.  Robbery  is  the  felonious  and  forcible  taking  of  any  Bobbery, 

\       n  f,  ^  ^i^     ^  -u-  definition  ot 

property  from  the  person  ot  another,  or  in  his  presence, 
against  his  will.  It  will  be  observed  that  this  offence  differs  The  taking 
from  simple  larceny  inasmuch  as  the  taking  must  be  forcible,^  foroiWe; 
and  from  larceny  from  the  person,  as  it  may  be  committed 
by  taking  from  another  in  his  presence  only,  as  where  a 
robber  by  menaces  or  violence  puts  a  man  in  fear  and  drives 
away  his  cattle  before  his  face.' 

1 172.  To  maintain  this  charge,  the  force  proved  may  be  b^  actual 
either  actual,  or  constructive,  by  putting  in  fear.  With  ^****°*^®» 
respect  to  the  former  it  is  not  necessary  that  there  should  be 

an  actual  injury  to  the  person :  it  is  sufficient  to  show  that 

(4)  This  section  also  prorides  that  (7)  The  taking  must  be  complete; 
other  remedies  at  law  or  in  equity  are  otherwise  it  is  no  robbery,  bat  assanlt- 
DOt  to  be  affected.  ing  with  intent  to  lob,  or  demanding 

(5)  See  definition  of  "Assault,"  §  property  by  menaces;  as  to  which  of- 
1039.  fences,  see  §  1173-77. 

(6)  R.  V.  Joseph  Pearce,  B.  &  B.  (8)  1  Hale,  533. 
174.    See  before,  §  831. 
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24  A  26  Vict. 
O.90. 


or  by  putting 
in  fear. 


On  trial  for 
robbery,  a 
court  martial 
may  convict 
of  an  mutault 
with  intent 
to  rob. 


Arnault  with 
intent  to  rob. 


there  was  a  struggle,  or  that  the  property  was  wrested  from 
the  person  by  some  considerable  degree  of  violence,  as  where 
the  prisoner  laid  violent  hold  of  the  prosecutor's  watch, 
which  was  secured  by  a  steel  chain  round  his  neck,  and,  by 
two  or  three  jerks,  broke  the  chain  and  made  off  with  the 
watch ;  it  was  held  unanimously  by  the  judges,  that  the  degree 
of  violence  here  employed  was  sufficient  to  justify  a  con- 
viction of  robbery,  because  the  prisoner  could  not  obtain  the 
watch  at  once,  but  had  to  overcome  the  resistance  of  the 
steel  chain  by  actual  force.®  The  crime  may  equally  be 
committed  by  putting  in  fear  (either  by  threats  *  or  gestures) 
to  such  a  degree  as  might  create  an  apprehension  of  danger 
in  a  mind  of  ordinary  firmness,  sufficient  to  induce  a  surrender 
of  property  to  him  who  had  no  pretence  of  claim  to  it,  and 
in  this  case,  if  the  circumstances  thus  proved  be  such  as  are 
calculated  to  create  such  a  fear,  it  is  not  necessary  to  pursue 
the  enquiry  further,  and  examine  whether  the  fear  actually 
existed.' 

1 173.  Sec.  41.  *'  If  upon  the  trial  of  any  person  upon  any 
indictment  for  robbery  it  shall  appear  to  the  jury  upon  the 
evidence  that  the  defendant  did  not  commit  the  crime  of 
robbery  but  that  he  did  commit  an  assault  with  intent  to 
rob,  the  defendant  shall  not  by  reason  thereof  be  entitled  to 
be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as 
their  verdict  that  the  defendant  is  guilty  of  an  assault  with 
intent  to  rob ;  and  thereupon  such  defendant  shall  be  liable 
to  be  punished  in  the  same  manner  as  if  he  had  been  con- 
victed upon  an  indictment  for  feloniously  assaulting  with 
intent  to  rob;  and  no  person  so  tried  as  is  herein  lastly 
mentioned  shall  be  liable  to  be  afterwards  prosecuted  for  an 
assault  with  intent  to  commit  the  robbery  for  which  he  waa 
so  tried." 

11 74.  Sec.  42.  "Whosoever  shall  assault  any  person  -with 
intent  to  rob  shall  be  guilty  of  felony,"  and  (except  in  the 
cases  where  a  greater  punishment  is  provided  by  this  act) 
be  liable  to  penal  servitude  for  three  years,  or  to  imprison- 


(9)  B.  V,  George  Mason,  R  &  B. 
419. 

( 1 )  Obtaining  money  by  threatening 
a  charge  for  an  infamoas  crime,  had 
been  holdcn  to  be  robbery,  even  where 


the  prosccntor  parted  with  bit  money 
from  a  fear  merely  of  losing  his  cha- 
racter, bat  this  offence  is  now  ex- 
pressly declared  felony. — See  §  I17S. 
Ci)  Foster,  128-129. 
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ment  not  exceeding  two  years^  with  or  without  hard  labour  MAMViot. 
and  solitary  confinement. 

1 175.  Sec.  43.  "  Whosoever  shall^  being  armed  with  any  Robbenror 
oiFensive  weapon  or  instrument,  rob  or  assault  with  intent  person  armed, 
to  rob,  any  person,  or  shall,  together  with  one  or  more  other  more,  or 
person  or  persons,  rob,  or  assault  with  intent  to  rob,  any  woimSng. 
person,  or  shall  rob  any  person,   and   at  t\e  time   of  or 
immediately  before  or  immediately  after  such  robbery  shall 

wound,  beat,  strike,  or  use  any  other  personal  violence  to 
any  person,  shall  be  guilty  of  felony,"  and  liable  to  penal 
servitude  for  life,  or  not  less  than  three  years  or  to  imprison* 
ment  not  exceeding  two  years,  with  or  without  hard  labour 
and  solitary  confinements 

1 1 76.  Sec,  44.  "Whosoever  shall  send,  deliver,  or  utter.  Letter, 
or  directly  or  indirectly  cause  to  be  received,  knowing  the  money.  Ac., 
contents  thereof,  any  letter  or  writing  demanding  of  any 
person  with  menaces,  and  without  any  reasonable  or  {)ro- 

bable  cause,  any  property,  chattel,  money,  valuable  security, 
or  other  valuable  thing,  shall  be  guilty  of  felony,"  and  liable 
to  penal  servitude  for  life  or  not  less  than  three  years,  or  to 
imprisonment  not  exceeding  two  years,  with  or  without  hard 
labour  and  solitary  confinement. 

1 177.  Sec.  45.  "Whosoever  shall  with  menaces  or  by  Demanding 
force  demand  any  property,  chattel,  money,  valuable  security,  irith^enaces,  or 
or  other  valuable  thing  of  any  person,  with  intent  to  steal  tent*to8t«l 
the  same,  shall  be  guilty  of  felony,"  and  liable  to  penal  ser- 
vitude for  three  years,  or  to  imprisonment  not  exceeding  two 

years,  with  or  without  hard  labour  and  solitary  confinement 

1 178.  Sec.  46.  "  Whosoever  shall  send,  deliver,  or  utter.  Letter  threaten- 
or  directly  or  indirectly  cause  to  be  received,  knowing  the  CTuno,  with  in- 
contents  thereof,  any  letter  or  writing  accusing  or  threaten-     ^     **      * 
ing  to  accuse  any  other  person  of  any  crime  punishable  by 

law  with  death  or  penal  servitude  for  not  less  than  seven 
years,  or  of  any  assault  with  intent  to  commit  any  rape, 
or  of  any  attempt  or  endeavour  to  commit  any  rape,  or  of 
any  infamous  crime  as  herein^afler  '  defined,  with  a  view 

(3)  "  The  abominable  crime  of  bag-  mise,  or  threat,  ofiered  or  made  to  aojr 

gery,  committed  either  with  mankind  person,  whereby  to  move  or  induce 

or  with  beast,  and  every  assault  with  such  person  to  commit  or  permit  the 

intent  to  commit  the  said  abominable  said  abominable  crime,  shall  be  deemed 

crime,  and  every  attempt  or  endeavour  to  be  an  infamous  crime  within  the 

to  commit  the  said  abominable  crime,  meaning  of  this  act** — Sec.  46, 
and  every  solicitation,  persuadon,  pro- 
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24ft26yict 
C96. 


Accasini^  or 
threateuing  to 
•ccuae,  with  in- 
tent to  extort ; 


Immaterial 
fW>m  whom 
the  menaces 
proceed. 


Sacbilbob. 
Breaking  and 
entering  a 
church  or 
chapel  and 
committing 
any  felony. 


BXTSOLABT. 
no  Imiger  a 
capitaloffenoe. 


breaking  and 
entering  by 
night; 


or  intent  in  any  of  such  cases  to  extort  or  gain  by  means  of 
fluch  letter  or  writing  any  property,  chattel,  money,  valuable 
security,  or  other  valuable  thing,  from  any  person,  shall  be 
guilty  of  felony,"  and  liable  to  penal  servitude  for  life,  or  not 
less  than  three  years,  or  to  imprisonment  not  exceeding  two 
years,  with  or  without  hard  labour^  and  solitary  confine- 
ment. 

11 79.  Sec.  47.  "Whosoever  shall  accuse  or  threaten  to 
accuse,  either  the  person  to  whom  such  accusation  or  threat 
shall  be  made  or  any  other  person,  of  any  of  the  infamous  or 
other  crimes  lastly  hereinbefore  mentioned,  with  the  view  or 
intent  in  any  of  the  cases  last  aforesaid  to  extort  or  gain 
from  such  person  so  accused  or  threatened  to  be  accused,  or 
from  any  other  person,  any  property,  chattel,  money,  valuable 
security,  or  other  valuable  thing,  shall  be  guilty  of  felony," 
and  liable  to  penal  servitude  for  life  or  not  less  than  three 
years,  or  to  imprisonment  not  exceeding  two  years,  with  or 
without  hard  labour. 

1 180.  Sec.  49.  "It  shall  be  immaterial  whether  the 
menaces  or  threats  hereinbefore  mentioned  be  of  violence, 
injury,  or  accusation  to  be  caused  or  made  by  the  offender  or 
by  any  other  person." 

1 181.  Sec.  50.  "Whosoever  shall  break  and  enter  any 
church,  chapel,  meeting-house,  or  other  place  of  divine  wor- 
ship, and  commit  any  felony  therein,  or  being  in  any  church, 
chapel,  meeting-house,  or  other  place  of  divine  worship  shall 
commit  any  felony  therein  and  break  out  of  the  same,  shall 
be  guilty  of  felony,"  and  liable  to  penal  servitude  for  life, 
or  not  less  than  three  years,  or  to  imprisonment  not  exceed- 
ing two  years,  with  or  without  hard  labour  and  solitary  con- 
finements 

1 182.  Sec.  52.  "Whosoever  shall  be  convicted  of  ihe 
crime  of  burglary  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  life,  or  for  any  term 
not  less  than  three  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard  labour,  and 
solitary  confinement." 

1183.  BuBGLART  at  common  law  is  defined  "a  breaking 
and  entering  by  night  the  dwelling-house  of  another,  with 
intent  to  commit    felony  within    the    same,  whether   the 
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felonious  intent  be  executed  or  not:  "^  and  here  it  is  to  be  24A25Vict. 
observed,   that  breaking    without   entering,   and   entering  ^' 
without  breaking/  is  not  burglary.     But  by  the  24  &  25  entSi^^th 
Vict  c.  96,  8.  51.,  "  Whosoever  shall  enter  the  dwelling-  mit  felony,'*"*' 
house  of  another  with  intent*  to  commit  felony  therein,  or  oStat^iS^ 
being  in  such  dwelling-house,  shall  commit  felony  therein,  commutim^ 
and  shall  in  either  case  break  out  of  the  said  dwelling-house  braSn'i^out 
in  the  night,  shall  be  deemed  guilty  of  burglary."  »  w*  t, 

1 1 84.  Many  questions  formerly  arose  as  to  the  meaning  nefinition  of 
of  niffkt  time,  but  the  24  &  25  Vict-  c.  96,  s.  1,  enacts,  purposS'of  * 
'^  For  the  purposes  of  this  act,  the  night  shall  be  deemed  to  24  a^  vict. 
commence  at  nine  of  the  clock  in  the  evening  of  each  day, 

and  to  conclude  at  six  of  the  clock  in  the  morning  of  the 
next  succeeding  day." 

1 1 85.  The  slightest  removal  of  a  bar  or  bolt ;  or  lifting  up  An  actual 
a  latch,  or  unloosing  any  other  fastening  which  the  owner  ^ 
has  provided ;  as  opening  a  window  on  its  hinges,  fastened  is  complete, 
by  a  wedge ;  ^  or  the  lowering  a  sash  window,  kept  in  its  however 
place  only  by  the  weight,  though  the  shutters  attached  to  '**^'' 
the  window  be  not  fastened ;  *  the  entering  of  a  chimney ;  • 

or  by  taking  out  the  glass  of  a  door ;  *^   are   held  to   be 

breaking  su£Scient  to  constitute  burglary :  so  also  to  knock 

at   a  door,  and,  upon   its  being   opened,  to   rush  in  with  Constructive 

a  felonious  intent ;  *  or,  under  pretence  of  taking  lodgings,  to  wim^irtmOT 

fall  upon  the  landlord  and  rob  him ;  or  to  procure  a  con-  ^^  '™^ 

stable  to  gain  admittance,' in  order  to  search  the  house,  and 

then  to  bind  the  constable  and  rob  the  inhabitants,  have 

been  adjudged  burglarious ;  ^   though   there   has   been  no 

actual  breaking :  but  opening  the  lock  of  an  area  door  by  a  cases  of 

skeleton  key,  and  passing  into  the  dwelling-house  by  an  SSuSj^mt 

open  door;'  pushing  a  window  wide  open  which  had  been  left  ^  ^  "»''»»«• 

(4)  I  Hawk.  159.  night  time,  is  evidence  of  the  intent 

(5)  As  to  entering  in  the  night,  see  to  steal,  sufficiently  strong  to  warrant 
§  1189;  as  to  hoosebreaking,  see  §  conviction,  unless  a  contrary  intention 
1 192.  be  proved.*'— i?e*  v.  Brice,   R.  &  K. 

(6)  ''The  intent  to  commit  felony  450. 

must  be  made  appear,  by  the  admis-  (7)  Rex  v,  Hull,  R.  &  R.  355. 

sion  of  the  prisoner,  or  by  attendant  (8)  Rex  0.  Haines  and  Harrison, 

circumstances,  of  which  the  jury  or     R.  &  R.  457. 

the   court  martial  will  judge.     The  (9)  1  Hawk.  160. 

actual  commission  of  felony  after  the  (10)  Rex  v.  Smith,  R  &  R.  417. 

entry  of  a  house,  is  the  best  evideiice  O)  1  Hawk.  161. 

of  the  intention:  and  the  bare  fact  of  (2)  lb, 

a  man*8  breaking  into  a  house  in  the  (3)  Rex  o.  Davis,  R.  &  R.  322. 
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24  ft  25  Vict' 
C96. 


Bmkinff  on 
theinaide} 


by  an  inmftto^ 
senrant,  or. 
gueat. 


what  ia  deemed 
a  manaion  or 
dweliing-houie. 


a  little  open^  and  thereby  gaining  an  entrance ;  ^  entering 
by  an  open  cellar  window  ;  ^  are  not  acts^  which  amount  to  a 
burglarious  breaking  and  entering ;  although  they  are  liable 
as  felonies  by  a  recent  amendment  of  the  law,  hereafter 
(§  1189-93)  quoted.  If  a  servant  conspire  with  a  robber, 
and  let  him  into  ihe  house,  it  is  burglary  in  both :  so,  if 
some  stand  back  to  watch,  whilst  others  enter  and  rob, 
they  are  guilty  of  burglary ;  for  in  all  such  cases,  the  act  of 
one  is,  in  judgment  of  law,  the  act  of  alL* 

1 1 86.  A  burglary  may  be  committed  by  breaking  on  the 
inside  \  for  though  a  thief  enter  a  dwelling-house  in  the 
night  time  by  an  outside  door  left  open,  or  by  an  open 
window,  yet  if,  when  in  the  house,  he  turn  a  key  or  unlatch 
a  chamber  door  with  intent  to  commit  felony,  it  is 
burglary  :^  and  this  holds  good  of  a  servant,  or  of  a  person 
lodging  or  (quartered)  in  the  same  house,  or  in  a  public 
inn,  who  opens  and  enters  another's  door  with  evil  intent.^ 
A  servant  lay  in  one  part  of  the  house  and  his  master  in 
another ;  between  them  was  a  door  at  the  foot  of  the  stairs, 
which  was  latched ;  the  servant  in  the  night  drew  the  latch, 
and  entered  his  master's  chamber  in  order  to  murder 
him;  this  was  held  to  be  burglary,'  as  was  also  the  case 
of  a  servant,  who  opened  his  lady's  chamber  door,  which 
was  fastened  with  a  brass  bolt„  with  design  to  commit  a 
rape.' 

1 187.  It  must  be  a  mansion  or  dwelling-house,  that  is  to 
say,  any  permanent  building  in  which  the  occupier  or  any 
part  of  his  family  usually  sleep  at  night.*  An  occupation  by 
day,  the  occupier  taking  his  meals  therein,  but  sleeping  in 
another  house,  does  not  constitute  a  dwelling-house ;  but  if 
a  part  of  his  family  or  domestic  servants  sleep  and  have 
their  meals  in  it,  it  will  be  sufficient,  though  the  prosecutor 
may  have  removed  to  another  house,  without  intention  of 


(4)  Bex  V,  Smith.    1  Hood.,  G.C. 
178. 

(6)  Rex  V.  Lewis,  a  C.  &  P.  628. 
(6)  1  Hawk.  162. 
(7)2  East,  488. 
(1)1  Hale,  563,  654. 
(2)  2  East.  488. 

(5)  1  Strange,  481. 

(4)  llie  mere  temporarj  absence 
of  the  owner  and  his  faniilj  will  not 


depriye  the  honse  of  the  protection 
the  law  gives  it,  as  if  a  man  haxe  a 
town  and  conntiy  honse,  and  while  be 
is  in  the  conntrj,  his  town  house  be 
broken  open:  (1  Halt^  566),  or  if  a 
man  lock  up  his  honse  and  go  on  a 
joomey,  and  during  his  absence^  it  is 
broken  and  entered.—  R.  t.  Afumiw, 
2  East,  496. 
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returning;  but  not  when  the  persons  were  employed  in  a  84ft26Tict. 
trade,  and  had  not  their  meals  in  the  house,  though  sleeping  ^'^ 
in  it.  Chambers  in  an  inn  of  court,  or  rooms  in  a  college, 
are  deemed  a  distinct  dwelling-house  for  this  purpose.^  A 
burglary  in  any  apartment  of  a  palace,  is  a  burglary  in  the 
mansion  of  the  King :  ^  and  the  house  of  a  corporate  body, 
inhabited  in  separate  apartments  by  the  officers  of  the  body 
corporate,  is  a  mansion-house  of  the  corporation.^  It  is 
therefore  presumed,  that  burglary  in  an  officer's  quarter  in 
a  barrack,  is,  in  law,  a  burglary  in  a  dwelling-house  of  the 
board  of  ordnance.  It  has  been  ruled,  that  stealing  in  a 
dwelling,  consisting  of  the  whole  of  the  upper  part  of  the 
invalid  office  at  Chelsea,  the  under  part  being  occupied  as 
an  office,  government  paying  rent  and  taxes  for  the  whole, 
was  not  rightly  charged  as  the  dwelling  of  the  occupant* 

1188.  The  term  dwelling-house,  in  its  legal  signification,  wbat  buildings 

•      «     J,  11  ^  «  .    :■  J  ....  are  deemed  tmrt 

includes  all  out-houses  occupied,  and  commumcating  im-  ofthedweUuiK- 
mediately  with  the  dwelling-house ;  but  by  the  present  act 
{sec.  53),  ^^No  building,  although  within  the  same  curtilage 
with  the  dwelling-house,  and  occupied  therewith,  shall  be 
deemed  to  be  part  of  such  dwelling-house  for  any  of  the 
purposes  of  this  act,  unless  there  shall  be  a  communication 
between  such  building  and  dwelling-house,  either  immediate, 
or  by  means  of  a  covered  and  inclosed  passage  leading  from 
the  one  to  the  other." 


hoiue. 


1189.  Sec,  54.  "Whosoever  shall   enter  any  dwelling-  Entering  a 

-  .,.-  •!•  •  -1  ,.        dwelling-houae 

house  in  the  night,  with  mtent  to  commit  any  felony  therein,  i»  the  mght 
shall  be  guilty  of  felony,"  and  liable  to  penal  servitude  not  oommit  any 
exceeding  seven  years  nor  less  than  three  years,  or  to  impri- 
sonment not  exceeding  two   years,  with  or  without  hard 
labour,  and  solitary  confinement.^ 

1 1 00.  Sec,  55.  "Whosoever  shall  break  and  enter  any  Bw^diwinto 
bmlding,   and  commit  any   felony  therem,  such   building  withiuthe 

(5)  1  Hawk.  163.    1  Hale,  556.  into,  bat  there  is  no  moral  donbt  that 

(6)  1  Leach,  36A.  it  had  been  go;  and  also  cases  where 

(7)  lb.  an/  door  or  window  has  been  left  open, 

(8)  Bex  V.  Peyton.  1  Leach,  364.  and  the  prisoner  has  entered  bj  it  in 
Any  technical  variance  in  the  charge  the  night.  Upoa  a  trial  for  burglary, 
in  this  point  is  of  the  less  consequence,  with  intent  to  commit  a  felony,  if  the 
as  it  may  be  remedied  by  a  special  proof  of  the  breaking  shonld  fail,  the 
finding. — §  851-4.  prisoner  may   neyerthelcss   bo  con- 

(9)  This  is  a  newclanse,  and  meets  Ticted  of  the  oifence  created  by  this 
the  case  where  there  is  not  sufficient  clause.—  Greavts,  107. 

proof  that  the  house  has  been  broken 
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£4  ft  25  Yict. 
c.  06. 

ourtilajre  which 
in  no  {iart  of  the 
dw(>llinK-tK>uiie 
and  rommittiDg 
auy  feloujT. 


Brrakirifr  into 
any  hoiiHe,  i»hop, 
warehouse.  Sec., 
and  cotntnittiog 
any  felony. 


Houfl^'breakin^, 
Ac,  with  intent 
to  commit  any 
felony. 


Being  armed 
with  intent  to 
bnalc  and  enter 
any  house  in 
the  night. 


Or  having  honte 
breaking  tools, 

or  Ijeing 
dioguiaocL 


being  within  the  curtilage  of  a  dwelling-house,  and  occupied 
therewith,  but  not  being  part  thereof,  according  to  the  pro- 
vision hereinbefore  mentioned,"'  "  or  being  in  any  such 
building  shall  commit  any  felony  therein,  and  break  out  of 
the  same,  shall  be  guilty  of  felony,^  and  liable  to  penal  ser- 
vitude not  exceeding  fourteen  years  nor  less  than  three 
years,  or  to  imprisonment  not  exceeding  two  years,  with  or 
without  hard  labour  and  solitary  confinement. 

119 1.  Sec,  56.  ^^  Whosoever  shall  break  and  enter  any 
dwelling-house,  school-house,  shop,  warehouse,  or  counting- 
house,  and  commit  any  felony  therein,  or,  being  in  any  dweU- 
ing-house,  schoolhouse,  shop,  warehouse,  or  counting-house, 
shall  commit  any  felony  therein,  and  break  out  of  the  same, 
shall  be  guilty  of  felony ,''  and  liable  to  penal  servitude  not 
exceeding  fourteen  years  nor  less  than  three  years,  or  to 
imprisonment  not  exceeding  two  years,  with  or  without 
hard  labour  and  solitary  confinement. 

1192.  Sec,  57.  "Whosoever  shall  break  and  enter  any 
dwelling-house,  church,  chapel,  meeting-house,  or  other 
place  of  divine  worship,  or  any  building  within  the  curtilage, 
schoolhouse,  shop,  warehouse,  or  counting-house,  with  intent 
to  commit  any  felony  therein,  shall  be  guilty  of  felony,"  and 
liable  to  penal  servitude  not  exceeding  seven  years  nor  less 
than  three  years,  or  to  imprisonment  not  exceeding  two 
years,  with  or  without  hard  labour  and  solitary  confinement.' 

1 193.  Sec,  58.  "  Whosoever  shall  be  found  by  night  armed 
with  any  dangerous  or  offensive  weapon  or  instrument  what^ 
soever,  with  intent  to  break  or  enter  into  any  dwelling-house 
or  other  building  whatsoever,  and  to  commit  any  felony 
therein,  or  shall  be  found  by  night  having  in  his  possession 
without  lawful  excuse  (the  proof  of  which  excuse  shall  lie  on 
such  person)  any  picklock,  key,  crow,  jack,  bit,  or  other  imple- 
ment of  housebreaking,  or  shall  be  found  by  night  having 
his  face  blackened  or  otherwise  disguised  with  intent  to  com- 
mit any  felony,  or  shall  be  found  by  night  in  any  dwelling- 
house  or  other  building  whatsoever  with  intent  to  commit 


(1)  This  is  also  a  new  clause,  and 
remedies  an  inconsistencjr  in  the  for- 
mer law,  by  which  an  act  done  after 
nine  o'clock  was  a  felony  punishable 
by  transportation,  and  the  same  act 
done  just  before  nine  only  a  misde- 


meanor. On  atrial  for  borglarjr,  if  it 
should  appear  the  breaking  and  entry 
were  before  nine  o'clock,  the  prisoner 
might  be  punished  under  this  claoae.— 
Greavest  HO;  and  see  §  11S9. 
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any  felony  therein,  sliall  be  guilty  of  a  mifldemeanor,"  and  M&asviot. 
liable  to  penal  servitude  for  three  years,  or  imprisonment  not 
exceeding  two  years,  with  or  without  hard  labour.* 

1 194.  Sec.  60.  "Whosoever  shall  steal  in  any  dwelling-  stealing  in* 
house  any  chattel,  money,  or  valuable  security,  to  the  value  toTtbev^ueom 
in  the  whole  of  five  pounds  or  more,  shall  be  guilty  of 

felony,"  and  liable  to  penal  servitude  not  exceeding  fourteen 
years  nor  less  than  three  years,  or  to  imprisonment  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with 
or  without  solitary  confinement. 

1 195.  Sec.  61.  "  Whosoever  shall  steal  any  chattel,  money,  stealing  in  » 
or  valuable  security  in  any  dwelling-house,  and  shall  by  any  with  i 


menace  or  threat  put  any  one  being  therein  in  bodily  fear, 
shall  be  guilty  of  felony,"  and  liable  to  penal  servitude  not 
exceeding  fourteen  years  nor  less  than  three  years,  or  to  im- 
prisonment not  exceeding  two  years  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

1 196.  Sec.  64.  **  Whosoever  shall  plunder  or  steal*  any  part  Wbbckiito. 
of  any  ship  or  vessel  which  shall  be  in  distress,  or  wrecked,  2Jf*"^2ti«» 
stranded,  or  cast  on  shore,  or  any  goods,  merchandise,  or  or  wrecked 
articles  of  any  kind  belonging  to  such  ship  or  vessel,  shall  be 

guilty  of  felony,"  and  liable  to  penal  servitude  not  exceeding 
fourteen  years  nor  less  than  three  years,  or  to  imprisonment 
not  exceeding  two  years,  with  or  without  hard  labour  and 
solitary  confinement. 

1 1 97.  The  act  also  provides  as  to  larceny  or  embezzlement ' 

(2)  The  like,  after  a  previous  con-  was  di£ScaU,  even  for  lawyers  by  pro- 
Ticiion  for  felony,  punishable  by  ten  fession,  to  know  under  which  head  a 
years*  penal  servitude. — See.  59.  particular  offence  would  come;    and 

(3)  Emdbzzlbmbxt  is  when  a  per-  although,  in  the  ciiminal  couru  of 
son  fraudulently  converts  to  his  own  this  country  it  was  customary  to  in- 
nse  property  which  he  has  had  au-  diet  a  prisoner  for  larceny  and  em- 
thority  to  receive,  or  take  possession  bezzlcment  in  separate  courts,  failures 
of,  for  another;  for  which  reason  of  justice  were  the  not  unfrequent 
there  could  not  in  this  case  be  a  iaMing  result  of  these  subtleties.  This  defect 
of  the  property  to  constitute  larceny,  of  the  law  was  remedied  by  Lord 
nor  could  the  offender  commit  a  felony  Campbeli*s  act  for  improving  the  ad- 
in  respect  to  if,  at  common  law,  which  ministration  of  criminal  justice,  which 
gave  the  injured  party  his  remedy  by  became  law  in  1851,  and  this  clause, 
civil  process.  as  it  now  stands  in  the  present  act. 

It  was  formerly  held,  that  upon  an  (sec.  72),  provides  upon  the  trial  of 
indictment  for  larceny,  if  an  embezzle-  any  person  indicted  for  embezzlement, 
ment  were  proved,  the  prisoner  must  fraudulent  application  or  disposal  of 
be  acquitted,  and  vice  vered.  The  chattels,  money,  &c,  as  a  clerk,  ser- 
distinctions  between  these  offences  vant,  or  person  employed  for  the  pur- 
were  so  very  fine  drawn,  that  until  the  pose,  or  in  the  capacity  of  a  clerk  or 
facts  were  disclosed  on  the  trial,  it  servant,  or  persons  in  the  Queen's 
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clerlu  or 
aervaiiU, 
or  penwnB 
occaMiotially 
employed 
a«  tuch. 


Emhoxzlement 
by  cL'rks  or 
aervanU, 


Of  property  In 
the  constructive 
poswesnion  of 
eoiployers. 


liARCEST  BY 
TENAJfTB  OR 
IX)DOEB8. 

Tenant  or  lodger 
Htealing  chattel 
or  fixture  let  to 
hire  with  houw 
or  lodging!. 


if  above  the 
value  of  51* 


by  clerks,  serrants,  or  persons  in  the  public  service  {sec. 
67),  "  Whosoever,  being  a  clerk  or  servant,  or  being  employed 
for  the  purpose  or  in  the  capacity  of  a  derk  or  servant,  shall 
steal  any  chattel,  money,  or  valuable  security  belonging  to  or 
in  the  possession  or  power  of  his  master  or  employer,  shall  be 
guilty  of  felony,"  and  liable  to  penal  servitude  not  exceeding 
fourteen  years  nor  less  than  three  years,  or  to  imprisonment 
not  exceeding  two  years,  with  or  without  hard  labour,  and 
solitary  confinement. 

1 198.  Sec.  68.  "  Whosoever,  being  a  clerk  or  servant,  or 
being  employed  for  the  purpose  or  in  the  capacity  of  a  clerk 
or  servant,  shall  fraudulently  embezzle  any  chattel,  money, 
or  valuable  security,  which  shall  be  delivered  to  or  received 
or  taken  into  possession  by  him  for  or  in  the  name  or  on  the 
account  of  his  master  or  employer,  or  any  part  thereof, 
shall  be  deemed  to  have  feloniously  stolen  the  same  from  his 
master  or  employer,  although  such  chattel,  money,  or  security 
was  not  received  into  the  possession  of  such  master  or 
employer  otherwise  than  by  the  actual  possession  of  his  clerk, 
servant,  or  other  person  so  employed,  and  being  convicted 
thereof  shall  be  liable,"  to  penal  servitude  not  exceeding 
fourteen  years  nor  less  than  three  years,  or  to  imprisonment 
not  exceeding  two  years,  with  or  without  hard  labour^  and 
solitary  confinement.* 

1 199.  Sec,  74.  "Whosoever  shall  steal  any  chattel  or 
fixture  let  to  be  used  by  him  or  her  in  or  with  any  house  or 
lodging,  whether  the  contract  shall  have  been  entered  into 
by  him  or  her  or  by  her  husband,  or  by  any  person  on 
behalf  of  him  or  her  or  her  husband,  shall  be  guilty  of  felony," 
and  liable  to  imprisonment  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary  confinement, 
"  and  in  case  the  value  of  such  chattel  or  fixture  shall  exceed 
the  sum  of  five  pounds,"  shall  be  further  liable  to  penal 
servitude  for  seven  and  not  less  than  three  years. 


Bcrvice,  or  in  the  police,  if  it  shall  be 
proved  that  he  took  the  property  in 
question  in  any  rach  manner  as  to 
amoant  in  law  to  larceny,  he  shall 
not  by  reason  thereof  be  entitled  to  be 
acquitted;  bat  may  be  found  guilty  of 
simple  larceny,  or  of  larceny  as  a 
clerk,  servant,  or  person  employed  for 
the  purpose  or  in  the  capacity  of  a 
clerk  or  serrant,  aa  the  oaae  may  be: 


and  vice  verad,  if  tried  for  larceny. 
Sec.  88  makes  a  similar  prorision  as 
to  obtaining  money,  &c,  by  faUe  pre* 
tences. — See  §  1200. 

(4)  Sections  69  and  70  make  simi- 
lar provisions  as  to  embeulement  and 
larceny  by  persons  in  the  Queen's 
service,  or  by  the  police.  See  also 
§  200. 
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1200.  Sec,  88.  **  Whosoever  shall  by  any  false  pretences*  m  a»  Viet. 
obtain  from  any  other  person  any  chattel,  money,  or  valuable  CHBAxriro. 
security,   with    intent    to  defraud,   shall    be   guilty   of  a  Sl^^^'Jg.  y^ 
misdemeanor,  and  being  convicted  thereof  sball  be  liable,  at  J^JS^SSImSIw* 
the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 

the  term  of  three  years,  or  to  be  imprisoned  for  any  term  not 

exceeding  two  years,  with  or  without  hard  labour  and  with  or 

without  solitary  confinement:  provided,  that   if  upon  the  no acauittai be- 

trial  of  any  person  indicted  for  such  misdemeanor  it  shall  be  m^u  tcT*""* 

proved  that  he  obtained  the  property  in  question  in  any  such  ^*"*®°^' 

manner  as  to  amount  in  law  to  larceny,  he  shall  not  by  reason 

thereof  be  entitled  to  be  acquitted  of  such  misdemeanor; 

and  no  person  tried  for  such  misdemeanor  shall  be  liable  to 

be  afterwards  prosecuted  for  larceny  upon  the  same  facts.''  ^ 

1 20 1.  As  to  receivers  of  stolen  goods,^  it  is  enacted,  by  Reoeiveriof 
sec.    91,  "Whosoever   shall  receive   any   chattel,   money,  •^^''^^^^^* 
valuable  security,  or  other  property  whatsoever,  the  stealing, 

taking,  extorting,  obtaining,  embezzling,  or  otherwise  dis- 
posing: whereof  shall  amount  to  a  felony,  either  at  common  wben  the 

,,.  /.!•  i_  1  .  1  original  offence 

law  or  by  virtue  oi  this  act,  such  person  knowing  the  same  ^na/eionwi 
to  have  been  feloniously  stolen,  taken,  extorted,  obtained, 
embezzled,  or  disposed  of,  shall  be  guilty  of  felony,  and  may 
be  indicted  and  convicted  either  as  an  accessory  after  the 
fact,  or  for  a  substantive  felony;  and  in  the  latter  case,  how  triable, 
whether  the  principal  felon  shall  or  shall  not  have  been  pre- 
viously  convicted,   or  shall  or  shall  not  be  amenable   to 
justice,  and  every  such  receiver ;  howsoever  convicted,  shall 
be  liable  "  to  penal  servitude  not  exceeding  fourteen  years  nor  how  punUhcd. 
less  than  seven  years,  or  to  imprisonment  not  exceeding  two 

(5)  The  8  &  9  Vict.  c.  109,  s.  17,  (6)  This  section  also  provides  that 
enacts,  '*  That  ererjr  person  who  shall  it  is  not  necessarj  to  prove  an  intent 
by  any  fraad  or  unlawful  device  or  ill  to  defraud  any  particular  person,  but 
practice,  in  playing  at  or  with  cards,  merely  that  the  party  accused  did  the 
dice,  tables,  or  other  game,  or  in  bear-  act  charged  with  an  intent  to  defraud. 
ing  a  part  in  the  stakes,  wagers,  or  Sec.  89,  that  the  cheat  is  equally  pun- 
adventures,  or  in  betting  on  the  sides  ishable  if  the  money  or  thin<;  be  paid 
or  hands  of  them  that  do  play,  or  in  or  delivered  to  any  person  other  than 
warring  on  the  event  of  any  game,  the  person  making  a  false  pretence. 
sport,  pastime,  or  exercise,  win  from  (7)  It  is  more  common,  in  cases 
any  other  person,  to  himself  or  any  where  it  might  be  supposed  that  the 
other,  any  sum  of  money  or  valuable  court  would  not  award  penal  servitude 
thing,  shall  be  deemed  guilty  of  ob«  for  the  civil  offence,  to  try  military 
taini<>S  B^^^  money  or  valuable  thing  offenders  for  disgraceful  conduct,  un- 
br  a  false  pretence,  with  intent  to  cheat  der  the  ordinary  provisions  of  tbe 
or  defraud,  and  being  convicted  there-  mutiny  act  and  articles  of  war. 
of,  aball  be  punished  accordingly." 
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C.96. 

irh«re  the 
orifi^inal  ofTenoeft 
misdemeanor. 


The  chMTge  may 
bo  in  the 
alternative. 


but  flndins  mutt 
be  precUe.   . 


24ft25yict. 

C.OT. 

Abaoh  : 

at  oommon  law, 


extended  by 
Mtatutc. 


HaUoe. 


how  proved. 


years,  with  or  without  hard  labour  or  solitary  confiuement. 
And  by  sec.  95,  "  Whosoever  shall  receive  any  chattel,  or 
other  property  whatsoever,  the  stealing,  taking,  obtaining, 
or  converting  whereof  is  made  misdemeanor  by  this  act,  such 
person  knowing  the  same  to  have  been  unlawfuUy  stolen, 
taken,  obtained,  or  converted,  shall  be  guilty  of  a  mis- 
demeanor," triable  as  in  the  former  case  (§  1201),  and  liable 
on  conviction  to  penal  servitude  for  seven  or  not  less  than 
three  years,  or  to  imprisonment  not  exceeding  two  years, 
with  or  without  hard  labour  and  solitary  confinements 

1202.  The  act  also  provides  that  (sec.  92),  In  any  indict- 
ment containing  a  charge  of  feloniously  stealing  any  property 
(such  as  burglary,  housebreaking,  &c.)  a  count  or  counts  for 
feloniously  receiving  the  same  knowing  the  same  to  have 
been  stolen,  may  be  added,  and  vice  versa  in  any  indictment 
for  feloniously  receiving  any  property ;  and  the  jury  may 
find  a  verdict  of  guilty,  either  of  stealing  the  property,  or  of 
receiving  the  same,  or  any  part  or  parts  thereof,  knowing 
the  same  to  have  been  stolen.  If  two  or  more  persons  *  are 
tried  together,  all  or  any  may  be  found  guilty  either  of 
stealing  the  property  or  of  receiving  the  same,  or  any  part 
thereof,  or  one  or  more  may  be  found  guilty  of  stealing, 
and  the  other  or  others  may  be  found  guilty  of  receiving. 

1203.  The  statute  law  relating  to  malicious  injuries  to 
property  was  consolidated  aud  amended  by  the  24  &  25  Vict 
c.  97.  The  wilful  and  malicious  burning  of  the  house  of 
another  is  a  felony  at  common  law ;  modem  statutes  have 
specified  the  burning  of  the  ofiender's  own  house  and 
numerous  cases  of  arson  which  were  not  otherwise  provided 
for.     This  felony  is  no  longer  capital  in  any  case. 

1204.  The  absence  of  malice  or  spite  to  the  owner  is  no 
defence  in  this  or  any  other  case  of  malicious  injury  to  pro- 
perty,® nor  need  the  intent  to  injure  any  particular  person  be 
stated  in  the  charge.^  As  a  general  rule,  if  the  act  be  proved 
to  have  been  done  wilfully,  it  may  be  inferred  to  have  been 
done  maliciously,  unless  the  contrary  be  proved ;  but  in  the 
case  of  a  man  burning  his  own  property  (§  1203),  the  intent 
to  injure  or  defraud  must  be  proved  from  other  circumstances. 


(S)  By  tec.  93,  separate  receiyers 
may  be  tried  together  in  the  absence 
of  the  principaL 


(9)  24  8c  25  Vict  c  97.  8.  58.      As 

to  the  legal  use  of"  Malice,"  see  §  1 1 1  s« 
(1)  24  &  25  Vict.  c.  97,  a.  60. 


^  §  1205-1210.  ARSON.  447 

1205.  The  intent  or  an  attempt  to  bum  is  not  sufficient ;  24ft2syiot. 
the  words  of  the  statute  are  "  set  Jire  tOy^  and  therefore  the  The  firing  must 
offence  is  not  complete  without  an  actual  setting  on  fire  to  JStute  jiwiT'^' 
the  building,  or  other  property  specified  in  the  statute,  how- 
ever trifling  it  may  be,  or  however  soon  extinguished. 

i2o6.  In  those  cases  where  the  offence,  if  complete,  would  but  attempts 
have  been  felony,  the  attempt  (provided  there  is  proof  of  according  to  the 
some  overt  act)  is  declared  felony,  —  in  the  case  of  buildings  designed  offence 
or   goods  in  buildings,  {sec.   1-7)  punishable   {sec^  8)  by 
fourteen  years'  penal  servitude, — and  in  the  case  of  crops  or 
stacks  {sec.  16, 17)  punishable  {sec.  18)  by  seven  years'  penal 
servitude.     Where  the  complete  offence  does  not  amount  to 
felony  the  attempt  is  merely  a  misdemeanor. 

1207.  The  other  offences,  which  are  punishable  under  the  statutes  re- 

'         act  relating  to  malicious  injuries  to  property,^  and  which  it  and  other  maii- 

'        may  be  useful  to  recapitulate,  do  not  appear  to  call  for  any  to  property. 

'        observation,  and  will  be  best  described  in  the  words  of  the 
statute. 

'  1 208.  Sec.  1 .  "  Whosoever  shall  unlawfully  and  maHciously  setting  Are  to  a 

set  fire  to  any  church,  chapel,  meeting-house,  or  other  place  ShapeL  ^ 
of  divine  worship,  shall  be  guilty  of  felony,"  and  be  liable  to 
penal   servitude  for  life  or  not  less  than  three  years,  or  to 
imprisonment  not  exceeding  two  years,  with  or  without  hard 
labour,  and  solitary  confinement. 

1209.  Sec.  2.  "Whosoever  shall  unlawfully  and  mali-  Setting  fire  to  a 
ciously  set  fire  to  any  dwelling-house,  any  person   being  ^^^^T^ 

'         therein,   shall   be   guilty   of  felony,"   and   liable   to  penal     *°**  ®'**°' 
I         servitude  for  life  or  not  less  than  three  years,  or  to  imprison- 
ment not  exceeding  two  years,  with  or  without  hard  labour, 
I         and  solitary  confinement. 

12 10.  Sec.  3.  "Whosoever  shall  unlawfully  and  mali-  Setting  are  to  a 
ciously  set  fire  to  any  house,  stable,  coach-house,  outhouse,  manufactory,  ' 
warehouse,   office,   shop,   mill,   malthouse,  hop-oast,   bam,  ing,ftc. 

I  storehouse,  granary,  hovel,  shed,  or  fold,  or  any  farm 
f  building,  or  to  any  building  or  erection  used  in  farming 
r 

(2)  Except  in  cases  calling  for  the  tial.    In  addition  to  any  other  pnn- 

condign  punishment  provided  by  sta-  ishment  a  court  martial  may  award, 

^  tute,  malicions  injuries  to  property  are  the  court  may  direct  any  offender  to 

^  punishable,  under  the  107th  article, —  be  pnt  under  stoppages,  until  ho  has 

in  the  case  of  officers,  by  cashiering  or  made  good  the  destruction,  damage, 

other  punishment,  and  in  the  case  of  or  injuryof  any  property  whatsoever. 

soldiers,  by  a  regimental  court  mur-  ^AtL  War,  132. 
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24A2Syiet. 
C.97. 


Betting  Are  to 
any  railwaj 
station, 
warchonic, 
eiigiue-bouiie,  Ac 


Betting  fire  to 
any  pnblic 
building. 


Betting  fire  to 
other  buildings. 


Setting  fire  to 
goods  in  any 
building  the 
setting  fire  to 
which  is  felony. 


land,  or  in  carrying  on  any  trade  or  maniifactiu*e,  or  any 
branch  thereof,  whether  the  same  shall  then  be  in  the 
possession  of  the  offender  or  in  the  possession  of  any  other 
person,  with  intent  thereby  to  injure  or  defiraad  any  person, 
shall  be  guilty  of  felony,"  and  liable  to  penal  servitude  for 
life  or  not  less  than  three  years,  or  to  imprisonment  not  ex- 
ceeding two  years,  with  or  without  hard  labour^  and  solitary 
confinement. 

121 1.  Sec.  4.  '^Whosoever  shall  unlawfully  and  mali- 
ciously set  fire  to  any  station,  engine-house,  warehouse^  or 
other  building  belonging  or  appertaining  to  any  railway^  port, 
dock,  or  harbour,  or  to  any  canal  or  other  navigation,  shall  be 
guilty  of  felony,*^  and  liable  to  penal  servitude  for  life  or  not 
less  than  three  years,  or  to  imprisonment  not  exceeding  two 
years,  with  or  without  hard  labour. 

12 12.  Sec.  5.  ^'Whosoever  shall  unlawAilly  and  mali- 
ciously set  fire  to  any  building  other  than  such  as  are  in  this 
act  before  mentioned,  belonging  to  the  Queen,  or  to  any 
county,  riding,  division,  city,  borough,  poor-law  union,  parish, 
or  place,  or  belonging  to  any  university,  or  college,  or  hall  of 
any  university,  or  to  any  inn  of  court,  or  devoted  or  dedicated 
to  public  use  or  ornament,  or  erected  or  maintained  by  public 
subscription  or  contribution,  shall  be  guilty  of  felony ,**  and 
liable  to  penal  servitude  for  life  or  not  less  than  three  years, 
or  to  imprisonment  not  exceeding  two  years,  with  or  with- 
out hard  labour. 

12 1 3.  Sec.  6.  *' Whosoever  shall  unlawfully  and  ma- 
liciously set  fire  to  any  building  other  than  such  as  are  in 
this  act  before  mentioned,  shall  be  guilty  of  felony ,**  and  lia- 
ble to  penal  servitude  for  fourteen  years  and  not  less  than 
three  years,  or  imprisonment  not  exceeding  two  years^  with 
or  without  hard  labour. 

1 2 14.  Sec.  7.  "  Whosoever  shall  unlawfully  and  maliciously 
set  fire  to  any  matter  or  thing,  being  in,  against,  or  under 
any  building,  under  such  circumstances  that  if  the  building 
were  thereby  set  fire  to  the  offence  would  amount  to  felonv, 
shall  be  guilty  of  felony,"  and  liable  to  penal  servitude  not 
exceeding  fourteen  nor  less  than  three  years,  or  imprisonment 
not  exceeding  two  years,  with  or  without  hard  labour.' 

(3)  B7  sec,  16,  setting  fire  to  crops     cnt  down,  or  to  anj  wood^  coppice  or 
of  hay,  com,  &c.,  whether  standing  or     plantation  of  trees,  or  to  anj  heath. 


§  1215-17.     BY    EXPLOSIVE  SUBSTANCES  —  BIOTERS^  ETC.  449 

1215.  Sec.  8.   ^'Whosoever  shall  unlawfully  and  mali-  MAssTXct. 
ciously,  by  the  explosion  of  gunpowder  or  other  explosive  nwtiwingar 
substance,   destroy,  throw  down,  or  damage  the  whole  or  hSSJfeth 
any  part  of  any  dwelling-house,  any  person  being  therein,  S^KT^g*"'' 
or  of  any  building  whereby  the  life  of  any  person  shall  be  ™"**^ 
endangered,  shall  be  guilty  of  felony,"  and  liable  to  penal 
servitude  for  life  or  not  less  than  three  years,  or  to  imprison- 
ment not  exceeding  two  years,  with  or  without  hard  labour 

and  solitary  confinement. 

121 6.  Sec.  10.  "Whosoever  shall  unlawfully  and  mali-  Attempting  to 
ciously  place  or  throw  in,  into,  upon,  under,  against,  or  near  buUcUngi  with 
any  building  any  gunpowder  or  other  explosive  substance, 

with  intent  to  destroy  or  damage  any  building,  or  any  engine, 
machinery,  working  tools,  fixtures,  goods,  or  chattels,  shall, 
whether  or  not  any  explosion  take  place,  and  whether  or  not 
any  damage  be  caused,  be  guilty  of  felony,"  liable  to  penal 
servitude  not  exceeding  fourteen  nor  less  than  three  years,  or 
to  imprisonment  not  exceeding  two  years,  with  or  without 
hard  labour,  and  solitary  confinement.^ 

12 1 7.  Sec,  11.  "  If  any  persons  riotously  and  tumultuously  ^SSSmT 
assembled  together  to  the  disturbance  of  the  public  peace,  £^^  ^^^^ 
shall  unlawfully  and  with  force  demblish,  or  pull  down,  or 
destroy,  or  begin  to  demolish,  pull  down,  or  destroy,  any 
church,  chapel,  meeting-house,  or  other  place  of  divine  wor- 
ship, or  any  house,  stable,  coach-house,  outhouse,  ware- 
house, office,  shop,  mill,  malthouse,  hop-oast,  bam,  granary, 

shed,  hovel,  or  fold,  or  any  building  or  erection  used  in  farm- 
ing land,  or  in  carrying  on  any  trade  or  manufacture  or  any 
branch  thereof,  or  any  building  other  than  such  as  are  in 
this  section  before  mentioned,  belonging  to  the  Queen,  or  to 
any  county,  riding,  division,  city,  borough,  poor-law  union, 

gone,fi]ne,  or  feq|,  is  a  felony,  paniBli-  past,  or  doing  any  injniy  with  intent 
able  by  fourteen  yean*  penal  senritado ;  and  so  as  thereby  to  render  such  bridge, 
and  by  see.  17,  setting  fire  to  any  Tiadoct,  or  aqueduct,  or  the  highway, 
stack  of  com,  bay,  straw,  fnrse,  turf,  railway,  or  canal  passing  orer  or 
coals,  wood,  bark,  &e.  is  a  felony,  under  the  same,  or  any  part  thereof 
paniahable  by  peniU  serritnde  for  life,  dangerous  or  impassable,"  is  a  felony, 
(4)  By  Mc.  33,**  unlawfully  and  ma-  punishable  by  penal  servitude  for  life, 
licionsly  pulling  or  throwing  down  or  in  The  act  in  other  sections  proTides 
anywise  destroyingany  bridge  (whether  for  the  punishment  of  malicious  in- 
over  any  stream  of  water  or  not),  or  juries  to  railways,  electric  telegraphs, 
any  viaduct  or  aqueduct,  over  or  under  works  of  art,  &c 
which  bridge,  yiadnct,  or  aqueduct  As  to  obstructions  on  railways,  see 
any  highway,  railway,  or  canal  shall  §  1137  (3). 

O  G 


450 


TRIAL   OF   CIVIL  OFFENCES.  §  lS18-12Sa 


e.97. 


Riotcn  doatroy- 
ing  macbiuery. 


Rioters 
injurini?, 
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{)roduec,  or  to 
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parish,  or  place,  or  belonging  to  any  university,  or  coll^e^  or 
hall  of  any  university,  or  to  any  inn  of  court,  or  devoted 
or  dedicated  to  public  use  or  ornament,  or  erected  or 
maintained  by  public  subscription  or  contribution,  or  any 
machinery,  whether  fixed  or  moveable,  prepared  for  or 
employed  in  any  manufacture  or  in  any  branch  thereof,  or 
any  steam-engine  or  other  engine  for  sinking,  working,  ven- 
tilating, or  draining  any  mine,  or  any  staith,  building,  or 
erection  used  in  conducting  the  business  of  any  mine,  or  any 
bridge,  waggonway,  or  trunk  for  conveying  minerals,  from 
any  mine,  every  such  offender  shall  be  guilty  of  felony,'' 
liable  to  penal  servitude  for  life  or  not  less  than  three  years, 
or  to  imprisonment  not  exceeding  two  years,  with  or  without 
hard  labour,  and  solitary  confinement.* 

1 2 1 8.  Sec.  1 2. "  If  any  persons,  riotously  and  tumultuou&lj 
assembled  together  to  the  disturbance  of  the  public  peace, 
shall  unlawfully  and  with  force  injure  or  damage  any  such 
church,  chapel,  meeting-house,  place  of  divine  worship,  house, 
stable,  coach-house,  outhouse,  warehouse,  office,  shop,  mill, 
malthouse,  hop-oast,  bam,  granary,  shed,  hovel,  fold,  building, 
erection,  machinery,  engine,  staith,  bridge,  waggonway,  or 
trunk,  as  is  in  the  last  preceding  section  mentioned,  every  such 
offender  shall  be  guilty  of  a  misdemeanor,  and  liable  to  penal 
servitude  not  exceeding  seven  years  nor  less  than  three  year$, 
or  imprisonment  not  exceeding  two  years  with  or  without 
hard  labour.* 

1 2 19.  Sec.  40.  "Whosoever  shall  unlawfully  and  ma- 
liciously kill,  maim,  or  wound  any  cattle,  shall  be  guilty  of 
felony,"  liable  to  penal  servitude  not  exceeding  fourteen  nor 
less  than  three  years,  or  to  imprisonment  not  exceeding  two 
years,  with  or  without  hard  labour,  and  solitary  confinement.' 

1220.  Sec.  50.  "  Whosoever  shall  send,  deliver,  or  utter, 
or  directly  or  indirectly  cause  to  be  received^  knowing  the 
contents  thereof,  any  letter  or  writing  threatening  to  bun: 
or  destroy  any  house,  barn,  or  other  building,  or  any  rick  or 
stack  of  grain,  hay,  or  straw,  or  other  agricultural  produce. 


(5)  Upon  the  trial  of  anj  penon 
for  any  felony  under  thia  section,  if 
the  jury  or  court  martial  are  not  sa- 
tisfied that  such  person  is  guilty 
thereof,  hut  find  that  he  is  guilty  of 
any  offence  in  sec.  12  (§  1218),  ho 


may  he  punished  accordingly. 

(6)  Tliis  section  does  not  specif 
solitary  confinement. 

(7)  Art.  106  applies  only  to  a  sol- 
dier iU-trtating  his  horse. 


§  1221-1222.  FORGEBT.  451 

or  any  grain,  hay,  or  straw,  or  other  agricultural  produce  MAasvict. 

in  or  under  any  building,  or  any  ship  or  vessel,  or  to  kill, 

maim,  or  wound  any  cattle,  shall  be  guilty  of  felony,"  liable 

to  penal  servitude  for  ten  years  or  not  less  than  three  years, 

or  to  imprisonment  not  exceeding  two  years,  with  or  without 

hard  labour  and  solitary  confinement. 

1 22 1.  FoRGEBY  is  the  false  making,  altering,  or  adding  to  vor^rr 
any  writing  or  document  to  the  prejudice  of  another's  right,  deflned. 
It  is  a  misdemeanor  at  common  law,  and  has  been  declared 
felony  by  statute  in  a  great  variety  of  cases,  but  is  no  longer  no  lonKor 
capital  in  any  instance.     It  is  not  intended  to  enter  at  all  into  Evidence  to 
detail  upon  the  subject  of  forgery.      To  establish  the  offence,  ti)^^d"^°' 
whether  at  conunon  law  or  by  statute,  it  is  necessary  to  prove  *"  ■»^<»«n*« 
that  the  fabe  making  or  the  altering  or  adding  to  the  genuine 
instrument  was  with  an  intention  to  defraud,*  but  it  is  not 
necessary  to  prove  the  publication  of  the  instrument  by  which 

the  fraud  was  purposed  to  be  effected,  nor  that  any  injury 
had  been  sustained,  nor  is  it  any  longer  necessary  to  allege 
or  prove  an  intention  to  defraud  any  particular  person.* 

1222.  The  forgeries  which  are  at  all  likely  to  become  the  Porgerios. 
subject  of  investigation  by  courts  martial,  will  be  found  in  hs  statute, 
the  following  clauses  of  the  24  &  25  Vict  c.  98,  consoli- 
dating and  amending  the  statute  law  *'  relating  to  indictable 
offences  by  forgery."    {Sec.  12.)  **  Whosoever  shall  forge  Forging^ utter- 
or  alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  oflF{)^f  notM? 
the  same  to  be  forged  or  altered,  any  note  or  bill  of  ex-  *^ 
change  of  the  governor  and  company  of  the  Bank  of  England 

or  of  the  governor  and  company  of  the  Bank  of  Ireland,  or  of 
any  other  body  corporate,  company,  or  person  carrying  on 
the  business  of  bankers,  commonly  called  a  bank  note,  a 
bank  bill  of  exchange,  or  a  bank  post  bill,  or  any  indorse- 
ment on  or  assignment  of  any  bank  note,  bank  bill  of  ex- 
change, or  bank  post  bill,  with  intent  to  defraud,  shall  be 
giiilty  of  felony,"  and  liable  to  penal  servitude  for  life  or  felony. 
not  less  than  three  years,  —  or.  imprisonment  not  exceeding 

(8)  Where  the  inteotion  is  merelj  to  noa-commissioned  officers  or  others 

to  deceive,  the  offence  does  not  come  on  dnty  at  gates  or  sally-ports,  and 

within  the  definition  of  forgery.   This  similar  acts  of  misconduct,  are  mili- 

obscnration  might  seem  superfluous,  tary  offences  punishable  under   the 

except  that  this  mistxiko  has    been  lOStb  article. 

jnade  subject  of  remark  by  the  high-  (9)  24  &  25  Vict.  c.  98,  s.  44. 
est  authority.  Producing  forged  passes 
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two  years  with  or  without  hard  hibour  and  solitary  con- 
finement. 

1223.  The  following  offences  are  also  declared  felonies,  aad 
rendered  liable  to  the  same  panishment.  {Sec.  21.)  **  Who- 
soever^  with  intent  to  defraud,  forge  or  alter,  or  shall  offer, 
utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged 
or  altered,  any  will,  testament,  codicil,  or  testamentary 
instrument ;"  {sec.  22)  **  Whosoever  shall  forge  or  alter,  or 
shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same 
to  be  forged  or  altered,  any  bill  of  exchange,  or  any  accep- 
tance, indorsement,  or  assignment  of  any  bill  of  exchange,  or 
any  promissory  note  for  the  payment  of  money,  or  any  in- 
dorsement or  assignment  of  any  such  promissory  note,  with 
intent  to  de&aud ;  and  {sec.  23)  *'  Whosoever  shall  forge  or 
alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the 
same  to  be  forged  or  altered,  any  undertaking,  warrant, 
order,  authority,  or  request  for  the  payment  of  money,  or 
for  the  delivery  or  transfer  of  any  goods  or  chattels,  or  of 
any  note,  bill,  or  other  security  for  the  payment  of  money, 
or  for  procuring  or  giving  credit,  or  any  indorsement  on  or 
assigmnent  of  any  such  undertaking,  warrant,  order,  autho- 
rity, or  request,  or  any  accountable  receipt,  acquittance,  or 
receipt  for  money  or  for  goods,  or  for  any  note,  bill,  or  other 
security  for  the  payment  of  money,  or  any  indorsement  on 
or  assignment  of  any  such  accountable  receipt,  with  intent  in 
any  of  the  cases  aforesaid  to  defraud,  shall  be  guilty  of  felony," 
and  liable  to  penal  servitude  for  life  or  not  less  than  three 
years,  or  imprisonment  not  exceeding  two  years,  with  or 
without  hard  labour,  and  solitary  confinement. 

1224.  Sec.  25.  "  Whenever  any  cheque  or  draft  o^  any 
banker  shall  be  crossed  with  the  name  of  a  banker,  or  widi 
two  transverse  lines  with  the  words  "  and  company,"  or  any 
abbreviation  thereof,  whosoever  shall  obliterate,  add  to,  or 
alter  any  such  crossing,  or  shall  offer,  utter,  dispose  of,  or 
put  off  any  cheque  or  draft  whereon  any  such  obliteration, 
addition,  or  alteration  has  been  made,  knowing  the  same  U- 
have  been  made,  with  intent,  in  any  of  the  cases  aforesaid. 
to  defraud,  shall  be  guilty  of  felony,"  and  liable  to  penal  ser- 
vitude for  life  or  not  less  than  three  years,  or  imprisomneBt 
not  exceeding  two  years,  with  or  without  hard  laboar  ai^ 
solitary  confinement. 
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1225.  Breaking  quarantine. —  The  acts  on  the  subject  q^vamaxtob. 
are  repealed^  and  laws  of  quarantine  were  consolidated  in  the 
6  Geo.  4,  c.  78.     The  provisions  in  this  statute  are  numerous : 
but  it  is  only  necessary  to  observe,  that  breaking  quarantine 
is  no  longer  a  felony  punishable  by  death,  such  punishment 
being  superseded  by  the  following  provisions :    Conunanders 
or  masters  '•  of  vessels  liable  to  quarantine,  are  prohibited  J^^^SJ„ 
from  quitting  the  vessel  under  quarantine,  or  from  permit-  SrheJfJSyJTl! 
ting  any  person  whatever  to  do  so,  under  a  penalty  of  four  Q«M»ntUi^  Ac 
hundred  pounds.     Passengers  or  other  persons  arriving  in  ^°j^^^ 
such  vessels,  or  going  on  board  them  and  quitting  them 
before  discharged,  and  landing  or  attempting  to  land  in  the 
United  Kingdom,  are  subject  to  an  imprisonment  of  six 
months  and  a  penalty  of  three  hundred  pounds.     Persons  J|'^°gj*® 
revising  to  repair  to  a  lazaret,  or  breaking  therefrom,  are  5j^'£25°™ 
liable  to  a  penalty  of  two  hundred  pounds.     Landing ^  or  Landing  goods, 
receiving  from  vessels  under  quarantine,  goods,  merchandize,  app«ei,  ST"* 
luggage,  wearing  apparel,  books  or  letters,  is  punishable  by 
a  penalty  of  five  hundred  pounds ;  and  conveying,  secreting, 
or  concealing  for  the  purpose  of  conveying  such  articles  from 
a  vessel  under  quarantine,  or  from  any  lazaret,  is  punishable 
by  a  fine  of  one  hundred  pounds. 

(10)  There  18  one  offence  not  imme-  MXy  and  wilfalljr  leaves  behind,  in 

diatcljr  connected  with  the  object  of  anjr  place,  on  shore  or  on  sea,  in  or 

the  present  enquiry,  which  it  may  be  oat  of  Her  Majesty's  dominions,  any 

OS  well  to  notice,  as  it  has  been  com-  seaman  or  apprentice  belonging   to 

mitted  where  ^e  only  existing  jadi-  such  ship,  before  the  completion  of 

cature  was  a  court  martial  (at  Monte  the  voyage  for  which  such  person  was 

Video,  in  1807),  and  may  again  occur  engaged,  or  the  return  of  the  ship  to 

under  similar  circumstances.    By  the  the  United  Kingdom,  he  shall  for  each 

statute  17  &  18  VicL  c.  104,  s.  206,  such  offence  be  deemed  guilty  of  a 

it  is  enacted  :  <*  If  any  master  or  any  misdemeanor," — punishable  («ec.  518) 

other  person  belonging  to  a  British  by  fine  or  imprisonment,  with  or  with- 

ship  wrongfully  forces  on  shore  and  out  hard  labour, 
leaves  behind,  or  otherwise  wrong- 
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To 


No.  L 


Form  of  Warrant  under  the   Sign  Manual,  empotcering  General 
Officers  in  command  at  home  to  assemble  General  Courts  Martial, 

(Sign  Manual.)  (Seal.) 

1250.  In  pursuance  of  the  Proyisions  of  the  Mutiny  Act,  and  of  Our 
Articlea  of  War  hereunto  annexed, — ^We  do  hereby  authorize  and 
empower  you  from  time  to  time,  as  occasion  may  require,  to  convene, 
or  cause  to  be  assembled,  General  Courts  Martial,  for  the  Trial  of 
any  Officer  or  Soldier  of  Our  Forces  tmder  your  Command,  who  Ls, 
or  shall  be  charged  with  any  Offences  against  the  Kules  of  Military 
Discipline,  whether  the  same  shall  have  been  committed  before  or 
after  you  shall  have  taken  upon  yourself  such  Command ;  erery  cf 
which  Courts  Martial  shall  be  constituted,  and  shall  proceed  in  the 
trial  of  such  Charges,  and  in  giving  Sentence  and  awarding  Punish- 
ment, according  to  the  Rules  prescribed  by  the  said  Act  of  Parlia- 

1251,  ment  and  Articles  of  War.  We  are  further  pleased  to  order  that 
the  Proceedings  of  such  Courts  Martial  shall  be  transmitted  to  Oiur 
Judge  Advocate  General,  in  order  that  he  may  lay  the  same  before 
Us  for  Our  Consideration,  and  afterwards  send  them  to  Our  Greneial 
Commanding  in  Chief,  or  in  his  absence,  to  the  Adjutant  Greneral  of 
Our  Forces,  for  Our  Decision  thereupon.  And  for  so  doing,  this 
shall  be,  as  well  to  you,  as  to  all  others  whom  it  may  concern,  a 
sufficient  Warrant  and  Authority. 

Given  at  our  Court  at ,  this day  of——, 

18—,  in  the year  of  Our  Reign. 

By  Her  Majesty's  Command. 


(Signature  of  Secretary  of  State,) 


The  General, 

or  Officer  Commanding. 
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No.  n. 

Form  of  Warrant  under  the  Sign  Manual,  enabling  Officers  in  com- 
mand abroad  to  assemble  General  Courts  Martial,  j*e. 

(Sign  Manual.) 

1253.  I^  pursuance  of  the  Provisions  of  the  Mutiny  Act,  and  of  Our 
Articles  of  War  hereunto  annexed, — ^We  do  hereby  Authorize  and 
empower  you,  from  time  to  time,  as  occasion  may  require,  to  con- 
vene, or  cause  to  be  Assembled,  General  Courts  Martial,  for  the 

Seal.  Trial  of  any  Officer  or  Soldier  of  Our  Forces  under  your  Command, 

who  is,  or  shall  be  charged  with  any  Offences  against  the  Rules  of 
Military  Discipline,  whether  the  same  shall  have  been  committed 
before  or  after  you  shall  have  taken  upon  yourself  such  Command ; 
and  We  do  hereby  further  Empower  you  to  direct  your  Warrant  to 
any  Officer  (not  under  the  degree  of  a  Field  Officer)  having  the 
Command  of  a  body  of  Our  said  Forces,  Authoi;i2ing  him  to  convene 
Courts  Martial,  for  the  Trial  of  Offences  committed  by  any  Officer 
or  Soldier  under  his  Command,  every  of  which  Courts  Martial  shall 
be  constituted,  and  shall  proceed  in  the  Trial  of  such  Charges,  and 
in  giving  Sentence,  and  awarding  Punishment,  according  to  the  Rules 
prescribed  by  the  said  Act  of  Parliament  and  Articles  of  War. 

1254.  And  We  do  hereby  further  Authorize  and  Empower  you,  when, 
and  as  oflen  aa  any  Sentence  is  given  and  passed  by  a  General  Court 
Martial,  legally  constituted  as  aforesaid,  to  cause  such  Sentence  to 
be  put  in  Execution,  or  to  Suspend,  Mitigate,  or  Remit  the  same, 
^as  you  shall  judge  best,  and  most  conducive  to  the  good  of  Our  Service, 
without  waiting  for  Our  further  Orders,  except  in  the  case  of  a  Com- 
missioned Officer  adjudged  to  suffer  Death,  Penal  Servitude,  or  to  be 
cashiered,  dismissed,  or  discharged ;  in  which  case,  as  in  other  instances 
wherein  you  shall  think  it  proper^,  to  suspend  the  Execution  of  any 
Sentence,  the  proceedings  of  the  Court  Martial  upon  such  Trial  are 
to  be  transmitted  to  Our  Judge  Advocate  General,  in  order  that  he 
may  lay  the  same  before  Us,  and  afterwards  send  them  to  Our  General 

(1)  In  the  warrant  which  was  issned  to  General  Lord  Raglan,  G.C.B.,  when 
he  was  appointed  to  the  command  of  the  Forces  to  be  employed  in  Turkey,  the 
words  printed  in  italic  were  replaced  by  the  following :  *'  as  yon  shall  see  canse, 
"  and  in  eve^  case  in  which  capital  pnmshment  shall  have  been  awarded  by  a 
*'  General  Court  Martial,  instead  of  causing  such  sentence  to  be  carried  into 
**  execution,  yon  are  hereby  authorized,  if  you  think  proper,  to  order  the  offender 
"  to  be  transported  as  a  felon,  either  for  life  or  for  a  certain  term  of  years,  or 
"  to  be  kept  in  penal  servitude,  as  you  shall  think  proper." 

Lord  Raglan  assumed  the  command  on  the  30th  April,  1854,  and  the  Mutiny 
Act  of  that  year,  containing  the  corresponding  alteration*  in  the  twenty-first 
section  (now  sixteenth),  received  the  Royal  assent  on  the  23rd  March. 
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Commanding  in  Chief,  or  in  his  absence,  to  the  Adjutant  General  of 
Our  Forces,  for  Our  decision  thereupon. 
1255.  And  that  there  may  not  in  any  case  be  a  &ilure  of  Justice  from 

the  want  of  a  proper  Person  authorized  to  act  as  Judge  Advocate, 
We  do  hereby  further  Empower  you,  in  defiiult  of  a  Person  appointed 
by  Us,  or  deputed  by  the  Judge  Advocate  Greneral  of  Our  Forces, 
or  during  the  lUness  or  occasional  Absence  of  the  Person  so  appointed 
or  deputed,  to  nominate  and  appoint  a  fit  Person,  from  time  to  time, 
for  executing  the  Office  of  Judge  Advocate  of  any  Court  Martial, 
for  the  more  orderly  Proceedings  of  the  same.  And  for  enferdng 
the  adjudication  or  sentence  of  every  such  Court  Martial,  We  do 
also  give  you  Authority  to  appoint  a  Provost  Marshal  to  tiae  and 
exercise  that  Office,  as  it  is  usually  practised  in  the  Law  Martial ; 
and  for  executing  the  several  Powers,  Matters,  and  Things  herein 
expressed,  these  shall  be,  as  well  to  you,  as  to  the  said  Genenl 
Courts  Martial,  and  all  others  whom  it  maj  concern,  a  sixfficient 
Warrant  and  Authority. 

Given  at  Our  Court  at  St.  James',  this day  of , 

186 — ,  in  the  — —  Year  of  Our  Eeign. 

By  Her  Majesty's  Command. 

{Signaturt  of  Secretary  0/ State.) 


To 


The  General, 

or  Officer  Commanding  the  Forces. 


No.  m. 

Farm  of  Warrant  under  the  Sign  Manual  empowering  the  Cam- 
manders  in  Chief  in  the  East  Indies  and  China,  and  the  Com- 
mandere  of  the  Forces  at  the  three  Presidencies^  to  assemble  General 
Courts  Martial,  ^c. 

(Sign  Manual.)  * 

1256.  In  pursuance  of  the  Provisions  of  the  Mutiny  Act,  and  of  Our 
Articles  of  War  hereunto  annexed,  We  do  hereby  authorize  and 
Empower  you  from  time  to  time,  as  occasion  may  require,  to  con- 
vene,  or  cause  to  be  assembled.  General  Courts  Martial  for  the  trial 

(Seal.)  of  any  Officer  or  Soldier  of  Our  Forces  under  your  Command,  who 
is,  or  shall  be,  chained  with  any  offence  against  the  rules  of  Military 
Discipline,  whether  the  same  shall  have  been  committed  before  or 
after  you  shall  have  taken  upon  yourself  such  command. 

1257.  And  We  do  hereby  further  empower  you  to  direct  your  War- 
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rant  to  any  Officer  not  nnder  the  degree  or  below  tihe  rank  of 

a  Field  Officer  {under  your  Command)^  having  the  Command  of  a  Bee  S 1265. 

body  of   Our  said  Forces,  authorizing  him  to  convene    Courts 

Martial  for  the  Trial  of  Offences  committed  by  any  Officer  or 

Soldier  under  his  Command,  every  of  which  Courts  Martial  shall 

be  constituted,  and  shall  proceed  in  the  trial  of  such  Offences,  and 

in  giving  Sentence  and  awarding  Punishment,  according  to  the 

rules  prescribed  by  the  said  Act  of  Parliament  and  Articles  of 

War. 

I^And  We  do  hereby  further  authorize  and  empower  you  when,  1258. 
and  as  often  as,  any  Sentence  is  given  and  passed  by  a  General 
Court  Martial  IcgaUy  constituted  as  aforesaid,  to  cause  such  Sen- 
tence to  be  put  in  execution,  or  to  suspend,  mitigate,  or  remit 
the  same,  as  in  your  discretion  you  shall  see  cause.  And  in  every 
case  in  which  a  Capital  Punishment  shall  have  been  awarded  by 
a  General  Court  Martial,  instead  of  causing  such  Sentence  to  be 
carried  into  execution,  you  are  hereby  authorized,  if  you  think 
proper,  to  order  the  Offender  to  be  kept  in  Penal  Servitude  either 
for  life,  or  for  a  certain  term  of  years  as  to  you  shall  seem  meet.  J 

And  We  do  hereby  Jurther  authorize  and  empower  you  when^  1259. 
and  as  often  as,  any  Sentence  given  and  pcused  by  a  General  Court 
Martial  legally  constituted  as  aforesaid,  shall  come  before  you^ 
or  be  referred,  or  sent  to  you  for  confirmation,  or  decision,  to  cause 
such  sentence  {except  in  the  case  of  a  Commissioned  Officer  who  may 
be  adjudged  to  suffer  death,  penal  servitude,  or  cashiering)  to  be 
put  in  execution,  or  to  suspend,  mitigate,  or  remit  the  same,  as  in  your 
discretion  you  shall  see  cause. 

And  in  all  cases  of  Commissioned  Officers  who  may  be  ad*  1260. 
judged  to  suffer  death,  penal  servitude,  or  cashiering,  as  well  as  in 
any  other  instances  wherein  you  shall  think  it  proper  to  suspend  the 
execution  of  any  Sentence,  you  are  to  refer  the  proceedings  to  the 
General  Commanding  in  Chief  of  our  Forces  in  the  East  Indies,  or  to 
the  Officer  acting  as  such  for  the  time  being,  to  use  his  discretion 
as  to  the  suspension,  commutation,  mitigation,  remission,  or  execution 
of  the  same,  as  in  his  judgment  may  appear  best,  according  to  the 
authority  vested  in  him  by  Our  Warrant,  bearing  Our  Sign  Manual 
to  that  effect ;  it  being  at  the  same  time  understood  that  such  reference 
is  to  be  confined  to  the  cases  of  Commissioned  Officers  or  Soldiers 
employed  on  Our  Staff,  or  serving  in  any  Begiment  or  Corps  of  Our 
Army  in  the  East  Indies, 

And  We  do  further,  in  pursuance  of  the  Provisions  of  an  Act       1261. 
of  the  7th  Victoria,  cap.  18,  entitled  "  An  Act  to  remove  Doubts 
*'  as  to  the  Power  of  appointing,  convening,  and  confirming  the 
<'  Sentences  of  Courts  Martial  in  the  East  Indies,"  by  this  Our 
Warrant,  empower   you  to  authorize  any  Officer  not  under  the 
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degree  or  below  the  rank  of  a  Field  Officer  (under  your  Com- 
mand), having  the  Command  of  any  body  of  Troops,  either  of  Our 
Army  or  of  Our  Indian  Forces  senring  in  Our  Territories,  or  in 
any  State  under  the  GoYemment  or  Protection  of  Ua,  or  in  the 
Territories  of  any  Foreign  State,  to  confirm  all  such  Sentences  of 
General  Courts  Martial  which  shall  be  holden  for  the  Trial  of 
Offences  committed  by  any  Officer,  Soldier,  or  Follower,  of  or 
belonging  to  such  Troops,  as  you  may  think  fit :  Provided  that 
nothing  in  this  Warrant  shall  be  deemed  or  taken  to  empower  you 
to  authorize  any  Officer  to  confirm  any  Sentence  of  Death,  Penal 
Servitude,  or  Cashiering,  on  any  Commissioned  Officer  employed  on 
Our  Staff,  or  serving  in  any  Kegiment  or  Corps  of  Our  Army,  or  on 
any  Conunissioned  Officer  of  Our  Indian  Forces. 

1262.  And  that  there  may  not  in  any  case  be  a  fidlure  of  justice  irom 
the  want  of  a  proper  person  authorized  to  act  as  Judge  Ad- 
vocate, We  do  hereby  further  empower  you,  in  de&ult  of  a  Per- 
son appointed  by  Us,  or  deputed  by  the  Judge  Advocate  General 
of  Our  Forces,  or  during  the  illness  or  occasional  absence  of  the 
Person  so  appointed  or  deputed,  to  nominate  and  appoint,  or  to 
delegate  to  any  Officer  duly  authorized  to  convene  a  General  Court 
Martial,  the  power  of  appointing  a  fit  Person,  from  time  to  time,  for 
executing  the  office  of  Judge  Advocate  at  any  Court  Martial  fi>r  the 
more  orderly  proceedings  of  the  aame. 

1263.  And  for  enforcing  the  adjudication  or  Sentence  of  every  sach 
Court  Martial,  We  do  also  give  you  authority  to  appoint  or  to 
delegate  to  any  Officer  duly  authorized  to  convene  a  General 
Court  Martial,  the  power  of  appointing  a  Provost  Marshal,  to  use 
and  exercise  that  office,  as  it  is  usually  practised  in  the  Law 
Martial. 

1 264.  ^^^  ^'^^  executing  the  several  powers,  matters,  and  things  herein 
expressed,  these  shall  be  as  well  to  you,  as  to  the  said  General 
Courts  Martial,  and  all  others  whom  it  may  concern,  a  sufficient 
Warrant  and  Authority. 

Given  at  Our  Court  at  ,  this day  of  — , 

18 — ,  in  the  — —  year  of  Our  Reign. 

By  Her  Majesty's  Command. 

(^Signature  of  Secretary  of  State.) 
The  General 

or  Officer  Commanding  [in  Chief] 

the  Forces  [in  the  East  Indies  (China)] 
{Bengal^  Madras,  Bombay). 

1265.  i^o^tf.  ^-The  words  and  paragraphs  in  italic  are  inserted    onl^ 
in  the  three  Warrants  addressed  to  the  Generals  commanding   at 
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the  several  Prefiidencies,  and  those  parts  [within  brackets']  only  in 
the  Warrants  to  the  Commander-in-chief  in  India  and  China. 
The  parts  not  marked  are  common  to  all  these  Warrants. 


No.  IV. 

Form   of  Warrant  under  the   Sign  Manual,  enabling    Officers   in 
command  to  aeeemhle  District  or  Garrison  Courts  Martial,  j*c. 

(SioN  Makual.)  (Seal.) 

Ik  pursuance  of  the  Proviuons  of  the  Mutiny  Act,  and  of  Our  1266. 
Articles  of  War  hereunto  annexed,  We  hereby  authorize  and  em- 
power you,  from  time  to  time,  as  occasion  may  require,  to  convene, 
or  cause  to  be  assembled.  District  or  Grarrison  Courts  Martial,  for 
the  Trial  and  Punishment  of  any  Soldier  belonging  to  Our  Forces 
under  your  Command,  who  is,  or  shall  be  charged  with  Mutiny  or 
Desertion,  or  with  any  other  the  Offences  mentioned  in  the  said  Act 
of  Parliament  and  Articles  of  War,  as  liable  to  be  tried  by  such 
Courts,  or  with  any  other  Misdemeanor  or  Misbehaviour,  contrary 
to  the  Rules  of  Military  Discipline. 

And  We  do  hereby  further  Empower  you  to  direct  your  War-  I267« 
rant  to  any  Officer,  not  under  the  degree  of  a  Field  Officer, 
(Captain^),  having  the  Command  of  a  body  of  Our  Forces  [(not 
less  than  four  Troops  or  Companies',)]  Authorizing  him  to  convene 
from  time  to  time,  and  without  special  reference  to  you,  such  Courts 
Martial  as  occasion  may  require,  for  the  Trial  and  Punishment  of 
any  Soldier  under  his  command ;  which  said  District  or  Garrison 
Courts  Martial  shall  be  constituted,  and  shall  proceed  in  the  Trial  of 
the  Offenders,  and  in  giving  Sentence,  and  awarding  Punishment, 
(not  extending  to  Death  or  Penal  Servitude,)  according  to  the  Powers 
and  Directions  contaiQed  in  the  said  Act  of  Parliament  and  Articles 
of  War. 

And  We  do  hereby  Authorize  you,  or  the  Officer  on  whom        1268* 
your  Command  may  devolve  during  your  absence,  to  receive  the 
Proceedings  and  Sentences  of  such  Courts  Martial,  to  cause  the  same 
to  be  put  in  execution,  or  to  suspend,  mitigate,  or  remit  the  same, 
as  shall  be  best  for  the  good  of  Our  Services. 

(1)  Caj^tain  in  the  warrant  to  the  officer  commanding  on  the  Western  Coast 
of  Africa. 

(2)  The  parenthesis  [marked  thus]  is  not  in  the  waizantfl  to  officers  abroad. 
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1269.  ^And  We  do  Juriher  mUhorize  you  aeccrdmg  to  the  discretion 

vested  in  you,  to  delegate  your  authority  for  confirming,  tuspending^ 
mitigating,  or  remitting  the  Sentences  of  Courts  Martkd  to  any 
Officer  under  your  command  not  under  the  Bank  of  a  Field 
Officer,  (Captain)^  at  those  Stations  only  at  which  Inoonoenience  to 
Our  Service  might  arise,  if  the  execution  of  the  Sentence  were  ddayed 
until  reference  could  be  had  to  you, 

1270*  And  for  so  doing,  thia  shall  be,  as  well  to  yon,  aa  to  the  eaid 

District  or  Garrison  Courts  Martial,  and  all  odiers  whom  it  maj 
concern,  a  sofficient  Warrant  and  Authori^. 

Given  at  Our  Court  at  St.  Jamcs^s^  this day  of 

,  186 — ^  in  the Year  of  Our  Beign. 

By  Her  Majesty's  Command. 

{Signature  of  Secretary  of  StateS) 

To 

The  General  or  Officer 

Commanding  the  Forces. 


No.  V. 

Form  of  Warrant  hy  a  Commander  of  the  Forces  (abroad)  to  a 
superior  or  Field  Officer,  having  the  Command  of  a  body  of  Troops^ 
authorising  him  to  convene  Oeneral  Courts  Martial. 

By  His  Excellency  the  Greneral  (or  Officer)  Commanding  the  Forces 
(or  in  Chief)  ,  to  the  Major-General  or  Officer  Com- 

manding—^^—. 

1271.  (y.B. — The  names  of  the  Officers  are  not  inserted.  The  WeurrcaUs 
under  the  Sign  Manuod  are  not  personal  in  any  case.) 

1272.  Bt  virtue  of  a  Warrant  under  Her  Majesty's  Sign  Manual, 
bearing  date  tihe  —  day  of  —  186  ,  empowering  me 
(amongst  other  things)  to  direct  my  Warrant  to  any  officer  (not  under 
the  degree  of  a  Field  Officer)  haying  the  Command  of  a  body  of 
Her  Majesty*s  Forces,  authorizing  him  to  convene  Courts  Martial 
for  the  Trial  of  Offences  committed  by  any  Officer  or  Soldier  under 
his  command ;  every  of  which  Courts  Martial  shall  be  constituted 
and  shall  proceed  in  the  Trial  of  such  Charges,  and  in  giving 

(8)  The  psngraph  in  iiaUe  is  not  in  the  warrants  directed  to  general'offioexB 
commanding  districts  and  dirisions  at  home  and  in  the  Channel  Islands. 

(4)  Captain  is  snbstituted  in  the  wanmnt  to  the  officer  commanding  on  the 
Western  Coast  of  Africa. 
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Sentence,  and  awarding  Punishment  according  to  the  Rules  prescribed 
by  the  Mutiny  Act  and  Articles  of  War ;  I  do  hereby  authorize 
and  empower  you  to  conyene  General  Courts  Martial,  for  the  afi)re- 
sidd  purposes,  and  according  to  the  Rules  and  R^ulations  prescribed. 

And  you  are  hereby  directed  to  cause  the  Proceedings  of  such        '273* 
Courts  Martial  to  be  transmitted  to  me,  or  other,  the  General  or 
Officer,  commanding  the  Forces. 

And  for  executing  the  several  powers  herein  expressed,  these        1274* 
shall  be  to  you,  as  to  the  said  General  Courts  Martial,  and  all 
others  whom  it  may  concern,  a  sufficient  Warrant  and  Authority. 

Given  under  my  Hand  and  Seal  at  ■  this  ^^— 

day  of 

{Signature.)  (Seal.) 

By  Order  of—  Commanding  the  Forces. 
(Signature.) 
Assistant  Adjutant  General. 


No.  VL 

Form  of  Warrant  hy  a  General  Officer  to  an  Officer  under  hia 
command^  to  convene  District  or  Garrison  Courts  Martial. 

By  the  Major  General  Commanding to  the  Officer,  not  being 

imder  the  rank  of  Field  Officer  {Captainy  Commanding « 
{The  names  of  the  Officers  are  not  inserted.) 

Bt  virtue  of  a  Warrant  under  Her  Majesty  *s  Sign  Manual,  bearing        1 2  75. 

date  ,  186     ,  empowering  me   (amongst  other  things)  to 

direct  my  Warrant  to  any  Officer  (not  under  liie  degree  of  a  Field 
Officer  [^Captain^y  having  the  Command  of  a  body  of  Her  Majesty's 
Forces  [(not  less  ^an  Four  Troops  or  Companies)]  ^  authorizing  him 
to  convene,  from  time  to  time,  and  without  special  reference  to  me, 
or  other,  the  General  or  Officer  Commanding  the  Forces,  such  Courts 
Martial  as  occasion  may  require,  for  the  Trial  and  Punishment  of 
any  Soldier  under  his  Command,  which  said  District  or  Garrison 
Courts  Martial  shall  be  constituted,  and  shall  proceed  in  the  Trial  of 
the  Offenders,  and  in  giving  Sentence,  and  awarding  Punishment 
(not  extending  to  Death  or  Transportation),  according  to  the  powers 
and  directions  contained  in  the  Mutiny  Act  and  Articles  of  War :  I 
do  hereby  authorize  and  empower  you  to  convene  District  or 
Garrison  Courts  Martial,  for  the  aforesaid  purposes,  and  according  to 
the  Rules  and  Regulations  prescribed. 

(1)  Captain  on  the  Western  Coast  of  Africa. 

(2)  This  parenthesis  only  at  home. 
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1276.  -^^^  yo^  fl'**  hereby  directed  to  cause  the  Proceedings  of  such 
Courts  Martial  to  he  transmitted  to  me,  or  other,  the  General  or 
Officer  Commanding  the  Forces, 

1277.  [And  whereas  Her  Majesty  has  been  pleased  further  to  au- 
thorize me  in  my  discretion,  to  delegate  my  Authority  for  con> 
firming,  suspending,  mitigating,  or  remitting  the  Sentences  of  Courts 
Martial  to  any  Officer  under  my  Command,  not  imder  the  rank  of 
Field  Officer  ( Captain)^  at  those  Stations  at  which  Inconvenience  to 
Her  Majesty *s  Service  might  arise,  if  the  execution  of  the  Sentence 
were  delayed  until  reference  could  be  had  to  me;  I  do  therefore 
hereby  authorize  and  empower  you,  when  and  as  often  as  any 
Sentence  is  given  and  passed  by  a  District  or  Garrison  Court  MartiaJ, 
legally  constituted  as  aforesaid,  to  cause  such  Sentence  to  be  put  in 
execution,  or  to  suspend,  mitigate,  or  remit  the  same,  as  you  shall 
judge  best  and  most  conducive  to  the  good  of  Her  Majesty's  Service, 
without  waiting  for  my  further  orders,  except  in  cases  wherein  you 
fthall  think  it  proper  to  suspend  the  execution  of  any  Sentence,  when 
you  will  cause  the  said  proceedings  to  be  transmitted  to  me,  or  other, 
the  General  or  Officer  Commanding  the  Forces.] 

1278.  '^^^  ^^^  executing  the  several  powers  herein  expressed,  these 
shall  be  to  you,  as  to  the  said  District  or  Garrison  Courts  Martial, 
and  all  others  whom  it  may  concern,  a  sufficient  Warrant  and 
Authority, 

Given  under  my  Hand  and  Seal  at ,  this 

day  of ,  186  — . 

{Signature,)  (Seal,) 

By  order  of—  Commanding  the  Forces. 
{Signature,) 
Assistant  Adjutant-General. 

1279.  ^ote, — ^Where  it  may  be  deemed  expedient  to  authorize  an  Officer, 
at  any  Station  to  confirm  the  Sentence,  the  paragraph  in  italic  {^  1 27 G) 
may  be  superseded  by  the  paragraph  (§  1277)  [within  bracket&J 


No.  vn. 

Form  of  Letters  Patent  —  Judge  Advocate  General. 

1280.  VICTORIA,  by  the  GRACE  of  GOD,  of  the  United  Kingdom 

of  Great  Britain  and  Ireland,  Queen  Defender  of  the  Faith,  TO 
ALL  TO  WHOM  These  Presents  shall  come,  Greeting:  WHEREAS, 
We  did  by  our  Letters  Patent  under  the  Great  Seal  of  Our  United 

(1)  Captain  on  the  Western  Coast  of  Africa. 
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Kingdom  of  Great  Britain  and  Ireland,  bearing  date  at  Westminster 

the day  of ,in  the year  of  Our  Beign,  give  and 

grant  unto  Our  right  trusty  and  well-beloved  Councillor y  the 

Office  and  Place  of  Advocate  General  or  Judge  Marshal  of  all  Our 
Forces,  both  Borse  and  Foot,  raised  or  to  be  raised  for  Our  Service 
within  the  said  United  Kingdom  of  Great  Britain  and  Ireland,  and 
in  all  other  Our  Dominions  and  Coim tries  whatsoever  (except  Our 
Dominions  where  particular  Advocates  General  or  Judges  Martial  are 
appointed),  to  hold,  use,  exercise,  and  enjoy  the  said  Office  and        1280. 

Place  unto  him  the  said ,  by  himself  or  his  sufficient  Deputy 

or  Deputies,  for  and  during  Our  Pleasure  as  by  the  said  recited 
Letters  Patent  (amongst  other  things  therein  contained  relation  being 
thereimto  had,)  may  more  fully  and  at  large  appear :  NOW  KNOW 
Y£  that  We  have  revoked  And  determined,  and  by  these  Presents 
DO  revoke  and  determine  the  said  recited  Letters  Patent,  and  every 
Clause,  Article,  and  Thing  therein  contained,  and  FURTHER  know 
ye  that  We  of  Our  especial  grace,  certain  knowledge,  and  mere  Motion, 
and  for  and  in  Consideration  of  the  good  and  acceptable  Services  to 

Us  done,  and  to  be  done,  by  Otu*  trusty  and  well-beloved , 

as  also  for  and  in  consideration  of  the  Learning,  Skill,  and  Ability 

of  the  said ,  HAVE  given,  and  by  these  Presents  DO  give  and 

grant  unto  the  said the  said  Office  and  Place  of  Advocate 

General  or  Judge  Martial  of  all  Our  Forces,  both  Horse  and  Foot, 
raised  or  to  be  raised  for  Our  service  within  Our  United  Kingdom  of 
Great  Britain  and  Ireland,  and  in  all  other  Our  Dominions  and 
Countries  whatsoever    (except   Our   Dominions  where   particular 

.  Advocates  General  or  Judges  Martial  are  appointed),  to  HAVE, 
HOLD,  use,  exercise^  and  enjoy  the  said  office  and  place  imto  him 

the  said by  himself  or  his  sufficient  deputy  or  deputies  for 

and  during  Our  pleasure,  the  same  to  be  exercised  according  to  the 
power  and  authorities  given  and  allowed  in  and  by  an  act  of  parlia- 
ment made  in  the  first  year  of  the  reign  of  Our  late  Royal  ancestor. 
King  George  the  First,  entituled  "  An  act  for  the  better  regulating 
the  forces  to  be  continued  in  His  Majesty's  service,  and  for  the  pay- 
ment of  the  said  forces  and  of  their  Quarters,"  and  according  to  such 
other  act  or  acts  of  parliament  as  shall  from  time  to  time  be  in  force, 
allowing  the  executing  martial  law  within  the  places  aforesaid, 
together  with  all  salaries,  fees,  pay,  allowances,  entertainments,  profits, 
lodgings,  and  rooms  for  the  office,  rights,  privileges,  advantages,  and 
emoluments  whatsoever,  to  the  office  and  place  of  advocate  general  or 
judge  martial  of  Our  said  United  Songdom  belonging  or  in  anywise 

appertaining  in  as  full  and  ample  manner  as  the  said or  any 

other  person  or  persons  hath  or  have  held  and  enjoyed  the  same.  And        1 28  !• 
by  these  presents  give  and  grant  unto  the  said ,  and  to  his 

sufficient  deputy  or  deputies,  full  power  and  authority  at  such  time  and 
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times  when  martial  law  shall  be  allowed  to  be  exercised  as  aforesaid, 
to  administer  an  oath  to  any  court  martial  or  to  any  person  or  persons 
that  shall  be  examined  as  a  witness  or  witnesses  in  any  cause,  trial,  or 
hearing  before  a  court  martial  or  any  conmiissioners  or  persons  what- 
soever appointed  or  to  be  appointed  to  examinoi  hear,  or  detennine 
any  matters  or  complaints  touching  or  in  anywise  concerning  any 
military  affiiirs  whatsoever :  AND  WE  DO  hereby  likewise  grant 

unto  the  said ,  or  to  his  deputy  or  deputies,  full  power  and 

authority  from  time  to  time  to  administer  an  oath  to  any  person  or 
persons  in  order  to  the  better  discovering  of  the  truth  of  any  matter, 
cause,  or  thing  which  shall  be  at  any  time  referred  to  or  brought  before 
him  or  them  relating  to  any  complaint  or  otherwise  in  any  militaiy 
matter  whatsoever,  at  such  time  and  times  when  martial  law  shall  be 
allowed  to  be  executed  as  aforesaid :  And  for  the  better  advance  of  Our 
service  in  the  execution  of  the  said  office.  Our  express  will  and  pleasure 
is,  that  all  officers  and  soldiers  of  Our  said  land  forces  obey  him,  the 

said ,  as  Our  Advocate  General  or  Judge  Martial,  in  that  behalf 

constituted  and  appointed  as  aforesaid :  And  We  also  will  that  the  said 
— ^^  observe  such  orders  as  he  shall  from  time  to  time  receive  frt>m 
Us  or  any  Commanders-in-chief  for  the  time  being  of  Our  said  land 
forces,  now  or  hereafter  to  be  by  Us  thereunto  authorized  and  com- 
missionated :  IN  WITNESS  whereof,  We  have  caused  these  Our 
letters  to  be  made  patent:  WITNESS  Ourself  at  Our  palace  at 

Westminster,  this  —  day  of ,  in  the year  of  Our 

reign.  ^ ^^^^ 

/      Great      \ 
I        Seal.       j 

No.  vnL 

Form  of  Warrant  {Oeneral) — Deputy  Judge  Advocate, 
By  ',  Judge  Advocate  Greneral  of  Her  Miyesty's  Forces, 


to- 


1282.  Br  virtue  of  the  power  and  authority  to   me  given  by  Her 

Majesty,  I  do  hereby  appoint  you,  the  said ,  to  act  as  Deputy 

Judge  Advocate  at  all  Trials  by  Courts  Martial,  and  in  all  matters 
whidi  shall  concern  any  of  Her  Majesty's  Liand  Forces  from  time  to 
time  serving  in  ,  pursuant  to  an  Act  of  Parliament  now  in 

force,  entitled  ''An  Act  for  Punishing  Mutiny  and  Desertion,  and  ibr 
the  better  Payment  of  the  Army  and  their  QuarterSi'*  or  any  otber 
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Act  of  Parliament  in  that  behalf  which  shall  hereafter  be  in  force, 
and  to  such  Articles  of  War  as  shall  from  time  to  time  be  established 
during  the  continuance  of  the  Power  and  Authority  hereby  given  to 
you  to  act  as  aforesaid. 

Given  under  my  Hand  and  Seal  this  -^— ^  day  of , 

186 — ,  in  the year  of  Her  Majesty^s  Reign. 

(^Signature  of  the  Judge  Advocate  General,)  (seal.) 


No.  IX. 

Form  of  Warrant  {Special) — Deputy  Judge  Advocate. 
By  ■,  Judge  Advocate  General  of  Her  Majesty's  Forces,         1283. 


to- 


By  virtue  of  the  power  and  authority  to  me  given  by  Her  Majesty, 

I  do  hereby  appoint  you,  the  sidd ,  to  act  as  Deputy  Judge 

Advocate  at  a  general  court  martial  to  be  holden  for  the  tiial 

of . 

Given  under  my  hand  and  seal  this day  of , 

in  the year  of  Her  Majesty's  Reign. 

(Signature  of  Judge  Advocate  General)        (seal.) 


No.  X. 

F*orm  of  Warrant —  Officiating  Judge  Advocate — Abroad. 

3y  (His  Excellency)  the  General  (or  officer)  Commanding  (the         1284. 
JForces)  [the  Troops]  — ^-^  to . 

By  virtue  of  the  power  by  Her  Majesty  to  me  given  [by 

(Commander-in-Chief,  India  or  China)  to  me  delegated],!  do  hereby 

nominate  and  appoint  [appoint]  you,  the  said ,  to  execute  the 

office  of  Judge  Advocate  at  a  general  court  martial  to  be  assembled 

r^^ •  on  the  — ^— -  day  of ,  and  for  so  doing  this 

3]2all  be  to  you  and  all  others  concerned  full  warrant  and  authority. 

Given  at ,  this  • day  of ,  186 — . 

{Signature.) 
Commanding  the  Forces  {or  in  Chief). 
By  order  of  (His  Excellency)  — ^^  Commanding,  &c. 
{Signature.) 
Assistant  Adjutant-General. 
H  H 
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128  <•  Note. -^  The  words  [between  brackets]  are  applicable  only  in 

warrants  by  generals  and  officers  in  India  and  China  wbo  have 
received  delegated  powers. — (§  1262.) 


No.  XI. 

Form  of  Warrant-^  President  of  a  Oeneral  Court  MartiaL 

1286.  Bj  virtue  of  Her  Majes^'s  Warrant  granted  to  me  [a  Warrant 

from  the  '   Commanding  '   ],  bearing  date 

authorizing  me  to  conyene,  or  cause  to  be  assembled,  firom  time 
to  time,  General  Courts  Martial  for  the  Trial  and  Punishment  of 
any  Officer,  Non- Commissioned  Officer,  or  Soldier  belonging  to 
Her  Majesty's  Forces  under  my  Command ;  I  do  hereby  constitute 
and  appoint  you  President  of  a  General  Court  Martial  to  be  as- 
sembled at  ^— ^  on  the  — ^—  day  of  ■  for  hearing  and 
examining  into,  according  to  the  powers  and  directions  contained  in 
the  Mutiny  Act,  and  the  Articles  of  War,  all  such  matters  as  may 
then  and  there  be  brought  before  you.  And,  for  so  doing,  this 
shall  be  a  sufficient  Warrant  and  Authority  to  you  and  all  others 
concerned. 

Given  at  ,  this  —  day  of  ,  186 — . 

{Signature,) 

By  Order  of Commanding  the  Forces. 

To  {Signature.) 

&c.  &c.  &c.  Assistant  Adjutant-GreneraL 


No.  xn. 

A  Form  of  Summons  to  Witness — (§  896-7.) 

1287.  Whereas  a  ■  Court  Martial  has  been  ordered  to  amemblc 

at  on  day,  the  day  of  — — ,   186—, 

for ;  and  Whereas  it  has  been  stated  to  me,  that  you 

can  give  evidence,  which  is  [have  in  your   pos- 


session or  under  your  control  certain  documents,  viz. : 
which  are]  material  for  the  Trial  and  Determination  of  the  matter 
then  to  be  brought  before  the  Court* :  I  do  therefore,  by  virtue  of 
the  Power  and  Authority  in  me  vested,  Summon  and  Require  you 
to  attend  the  sitting  of  the  said  Court  on  ■  the  — —  day  of 

■  at o'clock  in  the  forenoon,  [and  to  bring  with  you 

(1)  It  is  not  imosual  to  specify,  (wken  the  court  is  held  for  the  trial  €kf  a 
prisoner,)  that  the  witness  is  required  to  giro  or  produce  etidenca  for  the 
prosecution,  or  the  defence,  as  the  case  may  be,  but  the  mutiny  act  makes  no 
such  distinction,  and  the  prisoner  is  entitled  to  the  compulsoiy  process  equallr 
with  the  prosecution. 
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the* 


•  before  mentioned,]  and  bo  to  attend  from  daj  to  day, 


until  you  shall  be  duly  discliarged ;  and  you  are  Hereby  Required 
and  Commanded  to  lay  aside  all  pretences  and  excuses,  and  per- 
sonally attend  on  the  aforesaid  Court  as  herein  directed,  on  pain  of 
the  penalties  declared  in  an  Act  now  in  force  for  the  Punishment  of 
Mutiny  and  Desertion  and  other  Crimes  therein  mentioned. 

Given  under  my  hand  at this     '  day  of  ■■ 

{SiffnatureJ) 
Judge  Advocate,  &c.,  (if  a  General  Court  Martial j) 
To  or  President,  {all  other  Courts  Martial,) 

&c.  &C.  &c. 


No.  xin. 

Form  -^.  Proceedings  of  a  General  Court  Martial^  (See  §490,  note 
1)  together  with  forma  in  which  some  of  the  more  unusual  incidents 
in  the  examination  of  witnesses^  ^c,  may  he  recorded. 


(1.) 


on  the 


Proceedings  of  a  General  Court  Martial  held  at  ^— 

day  of ,  186 — ,  in  pursuance  of  an  order  of 

Commanding  ,  dated  the day  of ,  186 — .' 

President. 


2.«  Batik. 

3.  

&c. 
14.  . 
15.«. 


Members. 
Name. 


&c. 


&c. 


&c. 


Regiment, 


&c. 


First  day. 


Rank — Name — Regiment^  Deputy  Judge  Advocate, 

At  — ^— •  o'clock  the  Court  opens. 

{Rank — Name — Regiment.)  ['(JVb. — Rank — 
Name — Regiment.)']  appears  a  prisoner  before  the 
Court. 

The  order  for  the  assembly  of  the  Court  Martial, 
and  the  warrants  appointing  the  President  and 
Deputy  [Officiating]  Judge  Advocate  are  read. 

The  names  of  the  President  and  Members  are 
read  over,  and  they  severally  answer  to  their  names. 

(1)  For  the  case  of  minor  courts  mftrtial  permitted  to  try  graye  offences,  see 
267. 

(2)  The  nombers  show  the  order  of  the  members  according  to  seniority. 

(3)  If  the  prisoner  is  a  non-commissioned  officer  or  soldier. 

H  H    S 


1288. 

Faffing.  §478. 
Heading  (1). 


Anembly  of 
court,  \  400. 

Names,  §476. 


1289. 
Prisoner,  §  470. 


Orders  and  war- 
rants, Acm  §  493. 
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§  1990-1291. 


Famine;  S  478. 

1290. 

Proffer  of  ohftl- 
leiige,$405. 

None  made. 

President 
challenged. 

For  cMue,  §  600. 
Objection  ' 


disallowed  by 
court. 


referred  to  ap- 
pointing auth<^ 
rit7.§497.and 
disallowed  by 
him. 


1 29 1. 

Objection  to 
member. 


ftiTOlOQS,  S  500. 


Ghallenge  over- 
ruled by  court. 

Evidence  re- 
ceived as  to  al- 
leged ground  of 
challenge,  $  600. 


(2) 

Do  yon  object  to  being  tried  by  the  President  Question  to  the 
or  any  of  the  officers  whose  names  you  have  heard  prisoner, 
read  over  ?  Answer. 

The  Prisoner  does  not  object  to  any  officer. 

The  Prisoner  objects  to  the  President,  and  states 
[is  directed  to  state  his  objection,  and  thereupon 
states]  that      —      ^      —      — .. 

The  Prisoner,  in  support  of  his  objection,  re* 
quests  permission  to  call 


Question  by^ 
prisoner. 
Answer. 
Question  by 
president. 
Answer. 
Question  by 
prisoner. 


is  called  Into  Court,  and  is  questioned 
by  the  Prisoner. 

{The  objection  to  the  Presidenty  together  with  any 
evidence^  is  recorded  on  the  proceedings^  and  any 
explanation  or  statement  is  made  by  him  in  open 
court,  as  by  any  other  officer.) 

The  Prisoner  has  no  further  questions  to  ask 
[nothing  further  to  add]. 

The  Court  (a  majority  of  two-thirds,  §616  (6), 
is  requisite,  §497)  disallows  the  objection  made  to 
the  President. 

The  Court  suspends  its  proceedings,  and  refers 
the  prisoner's  objection  to  ■ 

At »  o'clock  the  Court  resumes  its  proceed- 
ings, and  a  letter,  (&c.)  is  read  to  the  prisoner, 

marked  ,  and  attached  to  the  proceedings, 

[the  Prisoner  is  informed  that  his  objection  has 

been  referred  to ,  who  has  disallowed  his 

challenge  to  the  President.] 

The  Prisoner  objects  to  —  and and  is 

directed  to  state  his  objection  to  (the  senior  of  these 
officers,  §497  [1]). 

The  Prisoner  states      —      —      — . 

The  Court  is  cleared.  ^_ 

The  Court  is  of  opinion  that  (the  circumstance  Decision. 
alleged  by  the  prisoner)  is  not  any  cause  of  excep- 
tion to  [that  the  prisoner's  objection  to 


Answer. 
Objection  to 


is  altogether  frivolous]. 


The  Court  re-opens,  and  the  above  decision  is 
read  to  the  Prisoner. 

The  Prisoner,  in  support  of  his  objection  to  Objection  to 
>,  requests  permission  to  call 

Statement 

Question  by  - 


(The  member  objected  to)  replies  [explains] 

and  with  the  permission  of  the  President 

proceeds  to  caU  — . 
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Answer. 
Question  by 
prisoner. 
Answer. 
Question  by  - 


New  member. 


Question  to 

prisoner. 

Answer. 


Charge. 

Plea. 

Plea. 


Plea, 


{The  court  has  no  power  to  adminieter  an  oath 
to  any  witness^  §500,  hut  they  are  examined  in  the 
usual  order  J  §953). 

The  Prisoner  requests  permission  to  observe  — 

The  Court  is  cleared. 

The  Court  having  deliberated  on  the  above,  do 
allow  the  challenge  made  by  the  Prisoner  in  respect 

to . 

— ^— •  is  informed  that  he  is  not  required  to  serve 
on  this  Court  Martial. 

The  Court  re-opens,  and  the  above  decision  is 
made  known  to  the  Prisoner. 

{Rank  —  Name  —  Regiment)  takes  his  place  as 
a  member  of  the  Court. 

Do  you  object  to  being  tried  by as  a 

member  of  this  Court  Martial  7 

{Any  objection  is  dealt  with  as  in  the  case  of  an 
original  member. — §1291.) 

The  President,  members,  and  Judge  Advocate  are 
duly  sworn. 

The  Court  proceeds  to  the  trial  of  Rank  —  Name 
— Regiment.  [{No, — Rank — Name — Regiment,)'] 
on  the  following  [charges]  charge : — 

^  {Charge  or  charges  at  length.) 


To  which  charge  the  Prisoner  pleads . 

The  Prisoner  not  pleading  [refusing  to  plead]  to 
the  above  chaige,  the  Court  enters  a  plea  of  *'  not 
guiltyj" 

All  persons  required  to  give  evidence  are  directed 
to  withdraw  [and  the  Court  forbids  the  publication 
of  the  proceedings  until  after  the  termination  of  the 
trial.] 


The  Prisoner  pleads  {in  bar  of  trial), 
The  Court  is  of  opinion  that 


IS  no  reason 


why  he  should  not  be  tried  on  the  above  chazge 
[but  he  is  at  liberty  to  adduce  evidence  to  this 
point  on  his  defence]  and  do  require  him  to  plead 
to  the  charge. 

The  Court  will  receive  any  evidence  which  the 
Prisoner  may  vrish  to  produce  to  the  above  point. 
{Witness  examined  on  oath.) 

The  Court  is  of  opinion  that  the  Prisoner  has 


Challenge  al- 
lowed by  court. 


and  notified  to 
prisoner. 


1292. 

New  member, 
§409. 


1293. 

Court  fworn,  : 
§580. 

Arraignment, 
§5Mr 


Pleaof- ffuitky- 
or^notguilty* 

Priaoner  stands 
mute,  $660. 


{609. 

§401. 

"94- 

Pleas  in  bar, 
§660-06^ 

OTerruledt 
enquired  into: 
not  allowed: 


470 


▲PPE5DIX. 


S  im-ixh 


1 1'.  «^rn 


1295. 

*-k.l^uofe,  {571, 


VrffwjniiffT  thtm 


1296. 

inJ»K-»iritiit-iHi, 

cr'fmMstiiWfnem 
wMru-nmit  for 
t/rrjMcutkm, 
§077, 


defm,  f  677, 


'  r.ot  rha«]  sabstaotiated ,  and  [do  there- 
fore a/ijoam  until  further  orders.]  in  oonsequokoe 
proceed  with  the  trial. 

(Hank — Xame — Rt(fiffunt^)  appears  as   proee-  PROSECTTlOy. 
'^'Utor. 

And  \ft\ng  dulj  sworn,  states  ■ 
^Vnd  procee^la,  bj  permLaAion  of  the  Courts  to 
.  ':all  evidence  in  support  of  the  charge. 

And  bj  pemuiirion  of  the  Court  reads  an  address, 
which  \»  marked  —  and  attached  to  the  proceedings.  First  witneas 
(The  prosecutor)  being  dulj  sworn,  states,  "I,"  &c. 
I      {The prosecutors  evidence  is  given  and  recorded  for  prasecaticn. 
■  on  the  praceedingg  as  thai  of  any  other  wilness^ 

I      {The  prosecutor  is  then  cross-examined  hy  the 
!  prisoner,  unless  he  defer  it,  §577.) 

{Rank — Name — Regiment)  being  duly  sworn.  First  witness 
(  The  witness  is  examined  hy  the  prosecutor.)         for  prosecution. 
{The  witness  may  then  be  Cross-examined  by  tlte  Question  by 
prisoner.)  prosecutcnr. 

{The  witness  may  then  be  re-examined  (§577)  by  Answer. 
the  prosecutor.)  Question  bj 

{Hie  witness  may  lastly  be  questioned  by  the  Court.)  prisoner. 
The  witness  withdraws.  Answer. 


tfrdtcUnmiodo 

•*»  (6). 


1297, 

Adjottmmeut, 
1524. 

Inci(lf>ntt  on  the 

bUng,fA26: 

ftllpreient: 


The  Prisoner  requests  permission  to  defer  hitf 
cross-examination  of  the  witness. 

The  Prisoner  does  not  wish  to  put  anj  questions 
to  [declines  cross-examining]  this  witness,  who 
withdraws.* 


Quesdonbj 
proeeentor. 
Question  bj 
court. 


being  duly  sworn,  is  examined  by  the  Second  witness 

for  proaecation. 
Question  by  yd:c. 
Court  adjouma. 


Prosecutor. 

{The  examination,  ^c, proceeds  as  above,  §1296.) 
At  —  o'clock  the  Court  adjourns  until 

o'clock  to-morrow  the  . 


On. 


-,the- 


-of- 


,186- 


Second  daj. 


o'clock,  the  Court  re-assembles,  pursuant  to  ad- 
journment, 

present  the  same  members  as  on  yesterday,  and  Second  witness 
proceeds  with  the  examination  [cross-examination]  for  prosecution. 

(5)  In  every  case  where  the  prisoner  does  not  croes-examine  a  witness  fcr 
the  proeecation,  at  least  where  the  prisoner  is  not  an  officer,  it  should  be  mad^- 
to  appear,  on  the  face  of  the  proceedings,  that  he  has  had  the  opportunity  g;iTe3 
him  of  so  doing. 
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(Examination 
continued.) 


of- 


{No  proceedings  can  take  place  in  the  absence  of 
either  president  or  judge  advocate.) 

(Rant — Name — Regiment)  being  absent. 

{^The  absence  is  accounted  for,) 

The  Judge  Advocate  produces  a  medical  certifi- 
cate, which  is  read,  marked  — -^  and  attached  to 
the  proceedings. 
Court  adjourns.     The  Court  adjourns  until  . 

The  Coiirt,  being  below  the  number  required  by 
the  mutiny  act,  is  adjourned  until  further  orders. 

There  being  present  {not  less  than  the  least  num- 
ber required  by  the  mutiny  act)  members,  the  trial 
is  proceeded  with. 

On ,the of ,  186—,  at 


Second  day. 


appointed 
president. 


appointed 
judge  advocate. 


o'clock,  the  Court  re-assembles,  in  pursuance  of  a 
—  order  by  >. 

The  Prosecutor  and  Prisoner  are  present. 
A  warrant  is  read,  bearing  date  ,  appointing 

{the  senior  member)  president  of  the  court  martial 

in  the  place  of who  —  —  — . 

The  trial  is  proceeded  with. 
A  warrant  is  read,  bearing  date  — — -,  ap- 
pointing   to  act  as  Judge  Advocate  in  the 

.  place  of ,  who  —  —  — . 

■  is  duly  sworn. 
The  trial  is  proceeded  with. 


Question  by 

prosecutor 

[prisoner]. 


Question  by 
the  court : 
objected  to : 

withdrawn. 


Coiut  cleared. 
Decision. 


Question 
repeated. 


{The  question  is  entered  on  the  proceedings,  §969.) 

The  President  (a  men}her)  objects  to  this  question. 

The  Prisoner  [witness]    objects  to  this  ques- 
tion. 

[submits  that  this  question ,  &c.,  §574]. 

{Question  by  an  individual  member,) 

The requests  that  the  sense  of  the  whole 

of  the  CoTU't  may  be  taken  as  to  the  above  ques- 
tion. 

The does  not  wish  to  press  the  question 

[with  reference  to  the  objection  requests  permission 
to  observe  —  —  — .] 

The  Court  is  cleared. 

The  Court  decidies [suggests  an  alteration.] 

The  Court  re-opens  and  the  above  decision  is 
read. 

{If  not  disallowed)  The  above  question  [as  altered 
by  the  Court]  is  put  to  the  witness. 


member  ibeent ; 
member  aick. 


$620. 
$624 


$680. 


1298. 


If ew  pvorident 
appointed,  $  8t9. 


1209. 

Judge  advoeate 
abeent:  anotber 
it  appoiiited, 

andiwom,  $532. 


1300. 
Objections  to 
questions: 


question  pro- 
posed l^a  met 
ber ;  relenmoj 

Juestioned. 
670. 


Decision  of  conrl 
aUowing  ques- 
tion. 
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S  1901-1304. 


I3OI. 

'Witnfa*  claim* 
pri\  u*-it*'  in  t^ji 
an«w»;nnir  qu«»- 
ti'/fis  tendiDg  to 
cnminMUi  or 


IW9. 


1302. 


Correction  V7 
witn<«»,  b»?fore 
l(5aviiif$  the  court 

(S  M<»r 

of  a  mistake  in 

rr5Cording  his 

evidence. 


ofMifnaccnrMT 
of  his  own. 


1303- 

Detenoe, }  m. 


f  sn-t. 


1304. 

Witnesses  for 
dofeiioe. 


The  witness  claimB  the  protection  of  the  Coftai,  Objected  to 
submits  that  this  question  tends  to  criminmte  [to  bj  witneoB : 
degrade]  him. 

The  Court  is  cleared.  court  desred: 

The  Court  decides. , 

The  Court  re-opens  and  the  above  dedaaa  is    dedaan. 
read. 

The  question  is  repeated  to  the  witness,  who 
[states  in  replj]  declines  to  answer  it. 


being  duly  sworn  (is  examined^  witness 

fin-  proaecation. 


^c,  €U  above,) 

Upon  the  above  evidence  being  read  over  to  the 
witness, 

He  points  out  that  he  had  said  —  —  — 

and  not  -— as  has  been  taken  down  — 

(  See  above,  page — marked in  the  margin.*)  Correctioii. 

He  begged  [to  explain]  to  add , 

{The  witness  may  he  examined  and  re-^examined 
with  reference  to  anyjresh  «(atem«rtf.— §960.) 
The  witness  withdrawn 
The  prosecution  is  closed. 


The  Prisoner  being  placed  on  his  defence 
calls  ■  to  speak  to  his  character, 

states   —    —   —    — ^  and  proceeds  to 


DEFENCE. 


can 


evidence. 

requests  to  be  indulged  with  ■  [hours]  days 

to  prepare  it. 

The  Court  grants  this  request,  and  inconsequence 

adjourns  at o'clock  until ,  the  ' 

day  of ,  at o'clock  a.m. 

On ,  the day  of ,  186 — ,  at Third  day. 

o'clock,  the  Court  meets  pursuant  to  adjournment,  Defence. 
present  the  same  members  as  on  — . 

The  Prisoner  enters  on  his  defence  and  proceeds 
[by  permission  of  the  Court,  to  read  an  address 
which  is  marked  ■  and  attached  to  the  pro- 

ceedings,] to  call  evidence.  First  witness 

{Rank — Name — Regiment,  ^c.,)  is  called  into  for  defence. 
Court  and  duly  sworn.  Question  by 

{The  prisoner  first  examines  witnesses  to  meet  the  prisoner. 
charge,  and  secondly  to  speak  to  character,  §581.)  Answer. 

(6)  No  erasure  is  permitted,  (see  §  478,  578,)  but  a  ref^noe  to  Uie  oorxectksi 
is  made  in  the  margin  where  the  mistake  oocnrred. 
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f  QueBtion  by  (  Witnesses  for  the  defence  may  he  cross-examined 

prosecutor.         hy  the  prosecutor ^  re-examined  by  the  prisoner^  and 
QueBtion  by       questioned  hy  the  court.) 
prisoner.  The  witness  withdraws. 

Question  by  

court. 

Second  witness        \ is  again  called  into  Court  and 

for  defence.        is  examined  on  bis  former  oath. 
Question,  &c.         {The  examination  of  all  the  witnesses  for  the 
Answer.  defence  is  conducted  in  the  same  order.) 

The  Prisoner  closes  bis  defence 
witb  tbe  following  remarks, 

by  reading  an  address  wbich  is  marked 

and  attached  to  the  proceedings. 

The  Prisoner  lays  before  the  Court  certificates 

from and which  are  read,  and  are 

marked,  [copies  thereof  are  marked]  — ^— ^  and 
attached  to  the  proceedings. 

The  Court  decide  that  the  Prosecutor  is  not 
entitled  to  reply. 

The  Prosecutor  in  reply  — . 

The  Prosecutor  declines  making  a  reply. 

The  Court  is  cleared. 
The  Prisoner  requests  permission  to  {offer  ob- 
servations on  the  Prosecutor^ s  reply ^  §605). 
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Reply. 


day. 


The  Court  having  closed,  proceeds  to  deliberate. 

It  being o'clock,  the  Court  adjourns  until 

to-morrow  the ,  at o'clock. 

'  the day  of ,  at o'clock, 


recalled. 
Question  by 
court. 


the  Court  re-assembles  pursuant  to  adjournment. 

witness  The  Court  is  re-opened  ;  —  — is  recalled, 

-^  and,  the  Prosecutor  and  Prisoner  being  present, 

is  examined  on  his  former  oath. 


The  Court  is  again  closed,  and  resumes  its  deli- 
beration. 
Finding.  The  Court  having  maturely  weighed  and  consi- 

dered the  evidence  before  it  [together  with  what 
the  Prisoner  {No, — Ranh^^Name — Regiment)  has 
ui^ed  in  his  defence  ^]  are  of  opinion  that 

(7)  This  is  not  inserted  in  anj  case  where  the  prisoner  makes  no  defence,  or 
where  he  confines  it  to  the  examination  of  witnesses,  withoat  addressing  the 
court. 


1305- 


S1047. 


1306. 
Beply: 
notaUowed,§609: 

aUowed.1698. 


1307. 
B(|}oinder. 

1308. 
DeUbention  on 
finding. 
Delibention 
continued  ttfler 
adjournment, 

interrupted  for 
the  purpose  of  a 
speciflo  question^ 
fiOU. 


1309. 

Finding. 

Forms  of 
acquittals 
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§  1310-1 


not  guilty: 


fkct  proved : 
no  criminality : 


j  uBtiflcation : 
§  1109,  lUS. 


1 3 10- 

Coaviction. 


In  a  CMC  of  em- 
beszlement,  Ac. 

Babstanoe 

proved. 

6  834.832-^, 

nut  acquitted  of 

the  more  gravo 

offenoQ. 


I3II. 


Enquiry  aa  to 
previous  convic- 
tionaand  general 
character,  §  826. 

Notice  mnat  be 
proved, 
§628. 419b 


that   [He]   tbe  Prisoner  {No, — Eanh — Name — 
Regiment)  is  not  guilty  of  the  charge  preferred  Not  goi^tj. 
against  him,  and  do  therefore  acquit  [honourablj, 
fuUj,  &C.,  acquit]  him  of  the  same, 
that  the  facts  alleged  in  the  charge  [with  the  ex- 
ception of  the  words ]  have  been  proved, 

but  attach  no  criminality  thereto,  and  do  therefore 
acquit,  &c. 

that  [He]  the  Prisoner,  {Rank — Name — Regiment) 
was  justified  [excusable  under  the  circumstances] 
in ,  as  alleged  in  the  chaise,  and  do  there- 
fore acquit,  &c. 

that  [He]  the  Prisoner  {No. — Ranh^  jrc.)  is  guilty 
of  the  charge  [the  whole  of  the  charges]  preferred  Guilty. 
against  him. 

And  that  the  loss  [damage]  amounts  to  the  sum 

of [the  sum  of ,  as  stated  in  the  £ — „ — ^ — 

charge.] 

that  [He]  the  Prisoner,  {absented  himself  without 

leave),  lost  by  neglect^  as  specified  in  the  charge, 

but  acquit  him  of  {desertion,)  designedly  making 

away  with  the  same. 

is  guilty  of  the  first  charge,  and  guilty  of  the  second 

charge,  with  the  exception  of  — — 

of  which  it  acquits  him. 


(The  court  re-opens  on  a  finding  ofgutU.) 

The  Court  re-opens,  and  the  Prisoner  being  pre- 
sent {Rank — Name — Regiment)  is  duly  sworn,  and 
is  examined  by  the  Court 

Has  the  Prisoner  been  warned,  previously  to  Question  by 
trial,  that  evidence  of  previous  oonvictiona  would  ooort. 
be  produced  against  him  on  this  occasion  7 

He  has ;  I  warned  him  myself  on  — — .  Answer. 

He  has ;  I  was  present  when,  &c 

There  are  none. 

The  Court  will  receive  evidence  of  previous  By  the  court, 
convictions. 

I  produce— (5e«  §628.) 

The  certificate  is  read,  marked  — ,  and  attached  Certificate  of 
to  the  proceedings.  previous 

conviction. 
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Question  by  •What  is  the  Prisoner's  [class]  •  and  previous 

court.  character,  age,  and  service  ? 

Answer.  His  age  is years,  and  his  service 

,  [He  belongs  to  the class®],  and  his 

previous  character  —  — .® 

The  Court  is  cleared. 


Sentence.  The  Court  having  found  the  Prisoner  guilty  of 
the  chaige  preferred  against  him  [a  part  of  the 
charge  preferred  against  him,  as  above  specified,] 
— ^which  being  in  breach  of  the  articles  of  war,  and 
having  received  evidence  of previous  con- 
victions, [and  of  his  general  {very  good,  good,  fair, 
indifferent^  bad,  ^c.)  character],' 
does  now  adjudge  him  the  Prisoner  {No. — Bank — 
Name — Regiment) 

to  suffer  death  by  being  shot  [hanged]  at  such  time 
and  place  as  — —  may  appoint. 

years,     to  suffer  penal  servitude  for  [life]  the  term  of 

(aSw  §  388  [2].) (    )  years. 

to  be  cashiered,  &c. 

to  be  deprived  of  one  penny  a  day  of  his  pay  for  a 

period  of .^^ 

(Reduction.)       to  be  reduced  to  the  ranks  *^  [placed  at  bottom 
of  the  list,  §160] 

(Reduction  and)  to  be  reduced  to  the  ranks,  and  to  be,  &c. 

to  be  imprisoned  [with  hard  labour]  [with  such 
labour  as,  in  the  opinion  of  the  medical  officer  of 

days,      the  prison,  be  may  be  equal  to]  for  —  and  to 

be  kept  in  solitary  confinement  for 
to  make  good  the  amount  of . 

—  lashes.  to  imdergo  a  corporal  punishment  of  ~^—^  lashes 

in  the  usual  manner,  at  such  time  and  place  as 

may  appoint 

And  to  be  imprisoned,  &a 

(Forfeiture  of    And  in  addition,  to  forfeit  all  advantages  as  to 

past  [and  to  forfeit  [all  his]  one  distinguishing  mark,  and  the 

future]  service)  good  conduct  pay  allowed  therewith  for  a  period  of 
[not  less  than  eighteen  monthSj  §159.) 


BnqnlTy  aa  to 
general  charac- 
ter, fto.  (8) 


I312.     . 

Wording  of  Bcn- 
tenc(^S6M. 


Death. 


Penal  aenritude. 


Cashiering, 
dismiBsal,  Ao. 

I313. 

OUigatory.  (10) 
Forfeiture  for 
dronkemieis. 


Imprisonment. 

Solltaiy  or  other- 
wise. 

Corporal  punish- 
ment. 


Additional 
punishments. 


(8)  Not  in  the  case  of  oommissioned  officers. 

(9)  The  enqniiy  as  to  class  applies  to  priTate  soldiers  only. 

*  (10)  "Where  part  of  the  sentence  is  obligatory,  such  as  reduction,  or»  in  cases 
of  'habitoal  drankenness,' /^'''/^^^'^  ^fv^V^  it  is  to  precede  the  award  of  any 
other  punishment" — Qumt's  Beg.,  p.  226. 
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§  1S15-1317 


Stopnges,  1 61 
uotii  AiDoaat 


toui 
Mnoiint. 


tion  of  dis- 
charge, Ac^ 


131b. 

BignAtureof 

president 

§6»4. 


1317- 
U0iriak)ii,|71«. 


S7S0. 


to  be  placed  under  ■toppagea— ^  Stoppages. 

—  till  the  cost  of  replacing  the  (regimenial  neces^ 

saries,  ^c,  specified  in  the  charge  [Jinding'])^  be 

made  good* 

till  the  aiun  of  ■  be  made  good  according  to  Stoppage  of 

the  provisionB  of  the  ld2nd  Article  of  War.  iS— >f — y^ — ^- 

And  alBo  to  he  marked  with  the  letter  D,  according  Letter  (D). 

to  the  provifliona  of  the  26th  section  of  the  mntinj 

act. 

The  Comt  haying  sentenced  the  Prisoner  to  for- 
feit all  claims  to  additional  paj,  good  conduct  paj, 
and  pension  on  discharge,  do  farther  recommend 
that  he  be  discharged  with  ignominy  fiom  Her 
Majesty's  Serrice  [and  also  that  he  be  marked  with 
the  letters  BC,  as  provided  in  the  26th  section  of 
the  mutiny  act.] 
Signed  at  ,this day  of ,186-*. 


{Signature.) 
President. 


{Signature,) 

Judge  Advocate. 


On- 


-,the- 


-  day  of - 


-,at- 


Revision. 


o'clock,  the  Court  re-assembles  pursuant  to  an  order 
(^c),  present  the  same  members  as  on . 

The  [The  foregoing]  "  {letter^  order,  or  memo- 
randttm)  containing  the  instructions  to  the  Court, 
and  the  reasons  of  (the  revising  authority)  for  re- 
quiring a  revision  of  the  (Jinding  or  sentence) 
is  read. 

is  read  and  attached  [a  copy  is  attached]  to  the 
proceedings. 

The  Court  having  attentively  considered 


proceed  to  revise  their  fonner  finding  [sentence]. 

The  Court  is  of  opinion,  &c.  Revised 

(Form  as  above,  §1309-10.)  finding. 

The  Court,  &c.  Revised 

(Form  as  above,  §1312-15.)  sentence. 


Signed  at  — — ,  this  —  day  of  — ~,  186—. 

(President.) 
(Judge  Advocate.) 


(11)  This  form  is  applicable  where  the  reasons,  &e.,  are  written  below  the 
original  sentence. 
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The  Court  having  passed  judgment, 
Begs  leave  most  respectfully  to  recommend  the 
prisoner  to  the  favourable  [merciful]  consideration 
of  (stating  their  reasons^    Remarks  on  the 

conduct  of  the  parties  before  it ;  on  the  manner  in 
which  a  particular  vntness  has  delivered  his  tes- 
timony^ ire,  4rc* 

(Signature  of  President.) 
(Signature  of  Judge  Advocate.) 


Confirmed.    [Approved  and  Confirmed.] 

I  confirm  the  opinion  and  sentence  of  the  Court, 

but  [mitigate]  remit . 

(Date.)  (Signature  of  Confirming  Authority.) 


I  hereby  approve  [}*Ab  Civil  Grovemor  I  further 
approve]  the  sentence  of  the  Court  upon  (rank 
and  name  of  prisoner)  in  behalf  of  Her  Majesty. 
(Date.)  (Signature  of  Civil  Governor.) '' 


BeoommendA- 
tiou,S089. 


BemBrks,S70a-7. 


Confii 
§710-18. 


1320. 

Approvtl  of  aen- 
tenoeofdeathby 
CiTil  Governor, 
$712-18. 


No.  XIV. 

Instructions  as  to  Proceedings  in  the  Civil  Courts. 

[Whilst  this  sheet  has  been  passing  through  the  press,  the  fol- 
lowing circular  has  been  issued  under  the  authority  of  the  Secretary 
of  State  for  War — 22th  January.] 

"  Circular,  No.  799. 

"  Wab  Ofhce, 

2eth  January,  1863. 

'<  The  Secretaiy  of  State  for  War  deems  it  expedient  to  issue  the 
following  instructions  for  the  guidance  of  commanding  ofiicers  and 
others. 


I331I- 


(12)  This  approTsl  on  behalf  of  Her  Mijesty  is  equally  neoessaxy  to  the 
canying  into  dBTect  of  a  capital  sentence  in  those  cases  where  the  confirming 
authority  also  sdministers  the  civil  government. 

(13)  On  certain  occasions,  the  concurrence  of  the  GoTemor-General  in  India 
(Art.  War^  146)  has  been  signified  by  the  Secretaiy  of  the  Military  Depart- 
ment, but  it  does  not  appear  desirable  to  draw  this  into  a  precedent  elsewhere. 
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1322.  ^  1.  All  crime  punLshable  bj  the  ciTil  power,  the  oammiaooo  of 

which  is  bronght  to  the  cognizmnce  of  the  oommanding  officer,  should 
forthwith  be  notified  bj  the  commanding  officer  to  the  chief  ooostablo 
of  the  coontj  or  borough,  that  the  aame  may  be  dulj  investigated 
by  the  police,  and  punished  by  the  ordinaxj  criminal  tribvmals  uf 
the  county  or  borough. 

1  S'^S-  '*  2-  ^Q  ^^^^'Bes  of  murder,  where  the  accused  and  the  deceased  were 

both  subject  to  the  Mutiny  Act,  the  commanding  officer  shoull 
request  the  magistrates  forthwith  to  transmit  a  copy  of  the  depositions 
taken  before  them  to  the  Secretary  of  State,  that  the  case  may  (if 
he  deems  it  expedient  that  a  more  speedy  trial  of  the  accused  ahooid 
be  had  than  the  usual  course  of  practice  allows)  be  prepared  for 
Boe  S 1122  (9).  trial  by  the  solicitor  to  the  department  under  the  ^  Jurisdiction  in 
Homicides  Act,  1862/ 

1324.  «3.  Where  commanding  officers,  or  the  men  under  their  command, 
are  made  defendants  in  legal  proceedings,  whether  of  a  ciril  or 
criminal  nature,  the  defence  thereof  must  be  conducted  upon  the 
sole  responsibility  of  such  defendants. 

1 325.  ''  4.  When,  in  such  cases,  any  claim  is  preferred  to  the  Secretary  of 
State  for  assistance  in  the  defence  or  for  the  reimbursement  of  the 
cost  thereof,  it  must  clearly  be  shown  with  reference  to  the  decla- 
ration or  indictment  (of  which  a  copy  should  be  sent  with  the 
application),  that  the  act  complained  of  was  one  sanctioned  by 
competent  authority,  or  clearly  within  the  prescribed  course  of  the 
defendant's  duty. 

1 326.  ''  ^'  Until  the  Secretary  of  State  directs  the  solicitor  to  the  depart- 
ment to  take  charge  of  the  defence,  or  to  reimburse  the  cost,  he  will 
incur  no  responsibility  whatever  on  account  thereof. 

"EDWARD  LUGARD," 
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ABA 

ABATEMENT,  plea  of,  not  aTailable 
in  any  case,  389 

Abduction,  1147-9 

Abettors,  1058 

Abominable  crime,  see  If\famous. 

Abortion,  felonionsly  procuring,  1151-2 

Abroad,  oppression  or  crimes  commit- 
ted, pomshable  at  home,  747 

Absconding,  recruits,  189  (8) 

Abssncb,  zllboal,  t6i  Alienee  withaui 
leave.  Desertion, 

—  court  to  record,  347 

proceedings,  eyidence  of  £act,  347 

Absbncb  wtthout  lsati  distinguished 
from  desertion,  174,  177  (5) 

—  charge,  how  worded,  387 

—  how  proved,  176,  347,  1015 

—  may  be  found  when   desertion  is 

charged,  179,  837 ;  form  of  mi- 
nute, 1310 

—  period  ofj  how  calculated,  180  (7), 

187 

—  above    twenty-one  days,   must  be 

tried  as  desertion,  186-7,  313; 
the  court  judging  whether  it 
amounts  to  that  crime,  177  (5), 
837,  957  (4) ;  unless  the  superior 
officer  dispense  with  trial,  186, 
263 

—  not  punishable  with  penalties  pe- 

culiar to  desertion,  179,  407 ;  nor 
attended  by  the  same  disgrace- 
ful stigma,  177  (5) 

—  pay  and  service  forfeited   during, 

118;  see  Forfeiture, 
AccBssoBiBS,  what>   1058 ;    to    felony 

only,  ib. ;  trial  of,  1062,  1063 
Accidental  death,  1109,  1113 
AccmsNTAL  IKJUBT,  court  of  enquiry 

on,  345 


ACT 

AooinKWTAL  0MI8SI0K8,  &c,  in  evidence 
or  minutes,  how  corrected,  478  (3), 
578,  960,  1302 

AcooMFLiCBS,  may  be  tried  together, 
see  Joint  Trials  Confederates, 

—  competent  witnesses,  868,  917 

—  require  confirmation  as  to  identity 

of  prisoner,  917 

—  rule  as  to  cross-examination  of,  962 
Accusing  of  crimes,  see  Threats, 
AcQXTrrrAL  ensues,  if  votes  equally  di- 
vided, 616 

—  forms  of,  624  ;  remarks  by  court  on, 

700-4;  minute  of,  1318 

—  of  desertion,  absence  found,    179, 

837 ;  minute  o^  1310 

—  felony,  attempt,  &c.,  found,  832,  834, 

1025-7,  1139,  1146 

—  habitual  drunkenness,  act  found,  844 

—  imputation,  facts  found,  416,  622, 

839 

—  murder,  manslaughter  found,  835 

—  rape,  assault  found,  834,  1146 

—  robbery,  assault  found,  834, 1173 

—  scandalous  conduct,  breach  of  dis- 

cipline found,  839-42 
— >  not  imperative,  when  misdemeanor 
charged andfacts  amount  to  felony, 
848 

—  on  score  of  insanitr^,  588 

—  previous,  bar  to  tnal,  560 

—  how  proved,  \Q\2\see  Substance  of 

Charge  proved,  Special  Finding, 
Actions  against  memb^,  &c.,  266,  466, 

746-7;  cost  of  defence,  1324-6 
Acts  and  declarations  of  co-mutineers, 

&c,  821 
Acts  of  parliament,  1022-5 
Acts  of   statb,  evidence    of,    1025; 

foreign,  1029 
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ADD 

AdditionAl  charges,  415 

Addbbss  of  prisoner,  681,  684-97; 
delivered  before  or  after  eyidence, 
581,  582;  or  both,  581;  read  by 
friend,  583;  not  being  professional 
adviser,  583  ^6) 

—  court  revised,  prisoner  having  been 

restricted  in,  723 

—  lets  in  reply,  when,  603 

—  remarks  on  intemperate,  by  oonrt^ 

704 

—  of  prosecutOTf  570 
ADJonunoENT,   524,  533-5 ;  noted  on 

minutes,  464,  533;  form,  1297 
Adjutants  not  to  give  evidence  of  gene- 
ral character,  &c.,  634 
Admiralty  orders,  as  to  soldiers  serving 

on  board  ship,  44-50 
Admissions  of  jpartieSf  990-1 

—  not  conclusive,  as  to  points  of  law, 

993,  957 

—  must  be  taken  entire,  1003 

—  noted  on  minutes,  990,  1046-7 

—  before  courtt  of  enquiryt  not  to  be 

received  by  court  without  cau- 
tioning the  party,  when  liable  to 
a  criminal  prosecution,  336  (7) 

—  not  to   be   given    in    evidence    at 

courts  martial,  1001 ;  qttery  if  ad- 
missible in  civil  courts,  1001  (4) 

—  of  accomplice  not  evidence,  821-3, 

1004 
Admonition,  sentence  of,  670 
Advice,  by  judge  advocate  to  court  on 

points  of  kw,  464,  466,  636 
Adviser,  legal,  ue  Friend,  Privileged. 
Affairs  of  honour,  242 
Affirmative  must  be  proved,  829 

—  sometimes  presumed,  830,  878-81 
Affibicatxon  of  Quakers,  444 

—  natives  of  India^  444 

—  other  conscientious  objectors,  444 

—  form  of,  444 

—  false,  punishable,  127,  444,  907-9 
Africa,  court  martial  on  western  coast, 

271,  292,  304  (7) 
Agricultural  produce,  burning,  1214  (3) 

—  attempting  to  bum,  1206 

—  threatening  to  destroy,  1220 
AuLBMB,  creating  fidse,  at  home,  257  (5) 

—  Iff  <en^»cma%,  creating  false,  196,  257 

—  spreading  reports  circulated  to  cre- 

ate, 122,  129 

—  using  words  tending  to  create,  before 

or  going  into  action,  122, 133  ;  no 
longer  punishable  at  discretion, 
133 
Alias,  prisoner  tried  under,  390;  pre- 
vious convictions  recorded  under,  631 
Allen,  case  of  Lieut,  746  (5),  783 
\Ilowance  to  witness,  see  Expences, 


ARR 

AnxirABLB  to  justice,  persons  who  hare 
ceased  to  bdong  to  service  continue, 
53 ;  so  also  prisoners,  68  ;  under  sen- 
tence of  penal  servitude,  647 

—  to  military  law,  officers  on  half  pay 

are  not,  62;    nor  officers  under 
sentence  of  transportation,  67 
Amendment  of  charge,  414 

—  evidence,  960;  minute,  1302 

—  variances,  847 
Amicus  Curise,  464  (3) 
Ammunition,  casting  away,  165,  257 
Amount  embezzled,  ascertainedby  court, 

200 ;  recoverable,  ib. ;  see  Stoppages. 

—  recoverable,  stated  in  charge,  387 
Annuity  forfeited,  158 

Apologies  dictated,  671 
ArPBAL/rom  Reg,  Ct.  of  Enquiry ,  342; 
proceedings  on,  343-4 

—  both  parties  may  challenge  on  trial 

of,  495  (7) 
may  give  sworn  evidence,  914 

—  to  court  martial,  prindple  of  allow- 

ing, 367 
AppucATiow/or  court  martial,  must  bo 
accompanied  by  statement  of  circum- 
stances, 384 

—  /<w  permission  to  try  by  minor  courts 

must  be  decided  by  officer  having 
authority  to  assemble  or  confirm 
superior  court  having  cognizanco 
of  offence,  263 

Approval,  728  (4);  see  Confirmation^ 
OivU  Governor. 

Approver,  see  Accomplice. 

—  refusing  to  give  evidence,  his  own 

confession  used  against  him,  996 
Aqueduct,  destroying,  1216  (4) 
Abms,   casting   away,  in   presence  of 
enemy,  165,  257 

—  what  constitutes  loaded,  1130 

-«  drunk  on  duty  under,  135,  207,  262 

—  placing  in  hands  of  prisoner,  by  com- 

petent authority,  358  (8);  absolves 

from  punishment,  566-7 
Arraignment  of  prisoner,  550 
Abbbst,  ciml,  witness  protected  from, 
898 

—  military,  authority  to  impose,  352, 

357 ;  to  remove,  368 
— -  limitation  as  to  time  o^  351 

—  unnecessarily  detaining  prisoner  in, 

351 

—  breaking,  355,  363 

—  of  an  officer,  352 

—  of  half-pay  officer,  60 

—  of  non-commissioned  officer,  358 

—  degrees  oi,  354 

court  martial  cannot  control,  356 

—  senior   officer  when  liable  to,  by 

junior,  128,  357,  435 
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ABB 

Abbbst,  officer  released  f^m,  has  no 
right  to  demand  trial,  368 

—  peers  subject  to,  as  other  officers, 

66-6 

—  of  members  of  parliament,  notified  to 

respective  houses,  66  (4) 

—  of  deserters  by  civil  power,  364 
Abson    defined,      1203;  attempts   at, 

1205 ;  statutes,  1207-14 
Art,  destroying  works  of,  1116  (4) 
Artillery,  court  martial  for  the  trial  of 

officers  of,  29 

—  evidence  of  officers  o£i  968 

—  persons  hired  to  be  employed  in,  sub- 

ject to  military  law  as  soldiers,  68 

—  regimental  court  martial  in  detach- 

ments of,  310 
Abtxclbs  of  wab,  how  framed,  37,  92 

—  continue  till  revoked,  86,  86 

—  for  company's  troops,  when  observed 

by  Queen's  troops,  107 

—  remarks  on  some  penal,  126-48, 166- 

200,    206-44;  why    not    on  all, 
110 
Assault,  defined,   1139;    aggravated, 
ib. ;  indecent^  1146 

—  with  intent  to  rob,  1174 ;  may  be 

found  when  robbery  charged,  1173 

—  with  intent  to  commit  felony,  1139 
Atheist,  incom^tent  as  witness,  923 
Attachment^  witness  subject  to,  890 
Attempt  found  when  offence  charged, 

832 

—  to  cause  bodily  harm,  1129-39 

—  to  commit  rape,  &c.,  1146 

—  to  commit  arson,  &c.,  1206,  1216 

—  to  commit  murder,  1126-7 
ATTBifDAiiCB  OF  wrTNBssBS,    civil   and 

military,  890;    TnUitary,    892,  901; 
prisoners,  903 ;  women,  897 
Attestation,  false  answer  at,  261 

—  presumption  of  due,  872 
Attobmbt,  tee  Counsel, 
Autrefois  Aequii^  see  Plea, 


BAILEE,  term  ezpUdned,  1168  (1) 
BC,  marking  with  letters,  298, 693, 
800,  1316 
Banx-notbs,  forging,  1222 
Bar  of  trial,  pleas  in,  220, 666-68, 1294 
Belief  of  witness,  examination  as  to  re- 
ligious, 923 

—  witness  speaks  to  best  of,  966 

—  subject  to  penalty  of  peijuiy,  966 
Best  available  evidence  produced,  866 
Bigamy,  1160 

Billets,  offences,  as  to  drawing,  122 

—  misconduct  in,  367 
Blake,  Lieut  James,  67 
Blowing  up  buildings,  &c,  1216-6 


0AU 

Boiling  water,  injuries  by,  1137  (3) 
Books,  public,  how  proved,  1028 

—  how  far  evidence,  1026 

Bounty,  recruit  deserting,  forfeits,  189 

—  deserter  re-enlisting,  refunds,  182, 

387,  689 
Breach  of  duty,  proved  by  prosecutor, 

830 
"  Breach  of  articles  of  war,  in,"  inserted 

in  sentence   upon  military  charges, 

403.  644  (2) 
Breaking  and  entering  buildings,  1183- 

93 
Breaking  arrest,  366,  363 

—  out  of  hospital,  232 

Brevet  officers  amenable  to  military  law 

on  full  or  half  pay,  69 
Bridge,  destroying  public,  1216  (4) 
"  Brigade,"  the  name,  was  intended  for 

district  or   garrison    court  martial, 

291  (2) 
Bristol  riots,  1098,  1099 
Broughton,  case  of  Col.,  621 
BuiLDiNOS,  blowing  up,  1126  (1) 

—  breaking  into,  1186-92 

—  burning,  1209 ;  goods  in,  1214 

—  riotous  destruction  of,  1217-8 

—  found  in,  by  night,  1189 
Burglary,  1183;  see  Entering. 
Burning,  see  Arson,  Crops,  Farm  Pro- 
duce, 8h^. 


CAFFRES,  how  sworn,  460  (7) 
Camp,  followers  o^  73,  76,  101 
Campbell^  Lord,  act,  846-8 
Capad^  to  commit  dSence,  1066 

—  by  insane,  687 

—  by  persons  under  constraint^  693 
Capital  offences,  military,  166 

—  civil,  1062  (8) 

Capitulation,  making,  when  punishable, 

192-4 
Captain  may  confirm  garrison  or  district 
court  martial,  when,  2, 302, 1267, 1269 
Carnal  knowledge,  evidence,  1140 
Carnally  abusing  child,  1144-6 
Cashiered,  '*to  he  hereby  accordingly" 

not  to  be  awarded,  669 
Cashibbino,  160 ;  not  necessarily  award- 
ed for  conduct  unbecoming  an  offi- 
cer, 138 ;  general  order  to  that  effect, 
839  (1) ;  commuted  by  Queen,  732 

—  mitigated  to  dismissal,  161 
Casting  vote,  president  has,  when,  466, 

674,  619 ;  why,  619 ;  when  not,  616 
Cat-o'-nine-tails,  762 
Cattle,  stealing  or  killing,  1167 

—  kiUing  or  maiming,  1219,  1220 
Caution,  in  admitting  circumstantial 

evidence,  876 
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CAmow,  in  beliimng  JU»oiDpHc«»,  917 

—  before  orxlerisg  corponJ  paui&hmeDt, 

768 
Certainty  in  charge  to  induce  special  or 

peremptory  pun i^h menu,  4<Jo— 7 
CEiEtTincATEJi  of  acquittal  or  conviction, 

1012 

—  of  gc»od  conduct  Kt  Character, 

—  of  prc^-ioua  coniriction,  by  civil  court, 

630 
by  court  martial,  sufficient  evi- 
dence oi;  what,  628,  1013 
minute  oi,  1311 

—  medical,  as  to  health  of  prisoner, 

672,  684 

—  faUe,  p^iving.  1030;  uttering,  1031 
Ceylon  rifles,  210  (6) 

Chains,  murderer  not  hung  in,  645  (3) 
Challenge  to  fight  duel,  241-4,  243,835 

(8).  1113 
Challexob  at  courts  martial  before  ar- 
raignment, 495-614 

—  peremptory,  why  not  possible,  514 

—  of  president,  497  ;  of  members,  ib, ; 

forms  of  minute,  1290 

—  Talid,  causes  o^  502-12 ;  on  appeal, 

508 

—  by  Crown,  495  (7) 

—  by  parties  in  an  appeal,  495  (7) 
Changing  place  of  imprisonment,  783-5 
Chaplaik,  peremptory  punishment  ap- 
plicable to,  123,  644 

—  of  military  prison  may  recommend 

remission  of  sentence,  792 
Chiaactbb,    certificates    of  {not    evi- 
dence), may  be  read  in  defence,  1046 ; 
how  annexed    to    proceedings,    ib.; 
minute,  1304 
,  —  evidence  to,  produced  by  prisoner, 
when,  581,  825 ;  effect  o^  if  bear- 
ing on  charge,  828 

—  general,    court    enquires    into,    of 

soldieTf  633 ;  who  may  rebut  un- 
fair evidence,  635  ^6),  826 ;  from 
whom  not,  634;  minute,  1311 
but  not  of  officer,  627  (4) 

—  question  degrading  to,  when  neces- 

sarily answered,  963 ;  by  woman, 
964 ;  when  at  option  of  witness, 
966;  must  be  entered  on  pro- 
ceedings, 969,  1301 

—  witnessed  credit  impeached  by,  980 ; 

enquixy  must  be  general,  &.,  818 
(2);  except    of  women   alleging 
rape,  964,  1141  (6) 
CuAROX,  see  Framing,  Joint  Trial, 

—  general  description  of,  386-7 ;  vague- 

ness condemned,  380,  457 ;  need 
not  be  in  precise  terms  of  arts. 
of  war,  unless  intended  to  induce 
special  punishment,  406-7 


CIV 

Chabo.  neither  pujiiaied  vmeeesBsxilj, 

nor  delayed,  381 

—  not  to  include  minor  izicgnlanties, 

397,  3d8,  400 

—  additional,  not  entertained  after  ar- 

raignment, 415 

—  signed  by,  or  by  older  o^  ooDvening 

authority,  494 

—  copy  to  prisoner,  416 ;  maybe  altered 

until  arraignment,  385,  414,  418 

—  not  altered  after  arraignment^  414; 

except.  A.,  845-9 

—  objection  to,  when  taken,  568 ;  want 

of  specification  may  be  objected 
to  on  arraignment,  t5.;  or  re- 
served for  defence,  t5.;  bat  this 
course  damaging  to  tlie  cbancter 
of  officers,  ib. 

—  sufficiency  ot  qnestion  for  the  con- 

sideration of  court,  457 

—  if  not  supportable  by  law,  no  poniish- 

ment  can  with  piopiiety  be  ad- 
judged, 413 

—  court,  taking  ohjection  to,  adjourns 

and  reports,  458,  551 

—  may  be  revised  previous  to  aziaign- 

ment,  414 

—  read  to  witness,  why  not,  952 
Cheating,  a  misdemeanor,  1200 

—  at  play,  criminal  charge^  1200  (6) 
Cheques,  crossed,  1224 

Child,  examined  on  oath,  922 ;  txial  not 
postponed  to  instruct,  ib.  (1) 

—  indecent  assaults  on  female,  1144-6 ; 

attempts,  1146;  evidence,  1144  (3) 

—  eoncealing  birth,  1153 
Chloroform,  administering,  1133 
Choke,  attempt  to,  1126,  1132 
Christmas-day,  523,  782 

Chubch,  bresking  and  entering;  1192 

—  malidonsly  setting  fire  to,  1208 
-»  demolishing,  &c.,  1217 

—  irreverent  behaviour  at^  259 

—  door,  notices  on,  802 
Circumstantial  evidence,  value  o^  874  ; 

caution  in  receiving,  876 
dviLiAirs,  guilty  of  contempts,  436-7 

—  offences  against,  by  soldiers,  235,  282 

—  required  as  witnesses,  890, 896 ;  ex- 

penses o^  905 

—  not  appointed  to  officiate  as  judge 

advocates^  461  (7) 
Civil  governor   approves   a^ital  sen- 
tence,   712;    under  his  own  hand, 
1320  (13) 

—  offences,  enlarged  definition  o(  1050 

(1 


of,  subjects  to  military 
confinement,  360 

tried  hj  court  martial,  1050;  by 

the  civil  power,  1322,  235 
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CiTil  officer,  tried  at  home,  40  (2) 

Clafises  of  officers,  18 

Classification  {corporal  punishment)  of 
soldiers,  675 ;  of  offences,  676,  679 

Classification  of  offences,  as  to  compe- 
tence of  tribunal,  267-62 

Clearing  the  court,  454 

Clerk,  entnr  of  letters  by,  1039 

-»  embezzlement,  &c.,  bj,  1198 

Client,  priyilege  of,  as  to  professional 
confidence,  930 

Clyde,  remarks  by  Lord,  as  to  evidence 
of  prerions  character,  635  (6) 

Co-consprrators,  evidence  against,  820-4, 
864 

Coin,  offences  relatire  to,  1077 

—  counterfeit  what,  1085 

—  current,  what,  1077  (3) 

—  foreign,  1077  (3) 

—  possession,  what,  1085 
ColLiteral  facts,  eee  Crose-examinaiion, 
Couosaaj  documentary  evidence,  how 

authenticated    in,    1029;    including 
India,  1029  (8) 

—  having  foreign  laws,  trial  of  soldiers 

in,  79 ;  martial  law  in,  102-6 
Colonial  and  regular  officers,  association 

of,  on  court  martial,  23 
Coloup4eijeants  not  sentenced  to  be  re- 
duced to  platoon  Serjeants,  160  (4) 
Command,  lawM,  signification  of,  595 

—  disobeying,  173,  257,  595 
Conmiander-in-chief    must   attend    as 

witness,  893-5 

—  may  commute  death,  729 
Commanding  officer,  how  tried,  20 

—  when  objectionable  as  member,  510 
•  Commencement  of  sentence,  penal  ser- 
vitude, 647,  771 

-—  imprisonment,  686 

Commissariat  officers,  liable  to   court 

martial  duty,  12 
Communications,  privileged,  930-8,  894 
CoKMtJTATioN  of  csshienng,  732 

—  corporal  punishment,  734 

power  of,  by  commanding  officer, 

in  no  other  ease,  733 

—  death  for  ^^enal  servitude   by  the 

commanaer-in-chief,  729 

—  —  court  martial  has  power  in  mili' 

tary  offences  \rf  custom  and 
inference,  38  (7);  for  civil 
offences,  by  an  express  pro- 
vision, f5.,  1052 

Compa&jT,  su  India, 

Compassing  the  Queen's  death,  1067 

—  to  levy  war,  1076 
Competency,  see  Incompetency, 
Complaint,  immediate,  confirms  evidence 

of  iiy'uiy,  862 ;  delayed,  raises  pre- 
sumption against,  1141 


CON 

CoMFLASrrs  of  soldiers,  340,   372 ;  at 
inspections,  372 ;  jealousy  as  to  in- 
terference with,  ib. 
Compound  larceny,  1159  (2) 
Compulsion,  inevitable,  what,  593-7 
-^  wife  acting  under,  of  husband,  1060 
Comrade,  steding  from,  235 
Concealment  of  birth,  1153 
Concert,  offences  in,  trial  of,  402,  620 
Concurrent  jurisdiction,  32,  235-6 
CoKDVCT,  see  Disgraceful,  Scandalous, 

Good. 
Confederate,  see  Accomplice,  821-3,  864, 

1004  (9) 
Coimssioir,  not  evidence  against  others, 
822,  1004 ;  whole  statement  to  be  re- 
ceived, 1003 ;  must  be  voluntary,  995 ; 
sworn  to  by  two  witnesses,  when, 
993  (5) 

—  when  excluded,  996 

—  before  court  of  enquiry,  1001 

—  obtained  when  drunk,  997 ;  by  de- 

ceit, 998  ;  in  answer  to  qiiestions, 
997;  by  religious  inducements, 
ib, 

—  of  desertion,  240 

evidence  of,  240,  1016 

CoMFiDBMTiAL  communications,  930;  see 
.    Privileged,  Report, 
Confinement,  351 ;  see  Solitary^  Escape, 
Confirmation  of  sentence,  710 

—  on  warrant  officers,  as  on  other  sol- 

diers, 305 

—  written  on  proceedings,  718,  1819 
Confirmation  of  witness,  980,  981 
Confronting  witnesses,  944 
Conscientious  objection  to  oath,  444 
Consent  of  parties  cannot  affect  consti- 
tution of  court,  528 ;  may  infiuence 
the  reception  of  evidence,  ib. 

Conspiracy,  to  murder,  1124 

—  evidence  oi,  820 
Construction  of  writings,  1044-7 
Constructive  breaking  (into  house),  1 185 

—  presence,  1057 

—  taking,  1198 

CoifTKMFTS,  by  military  persons,  434 

—  —  senior  to  president  of  court,  435 

—  by  civilians,  436 

—  constructive,  not  punishable  smnma- 

rily,  434 
CoKVicnoNS,  vtancfcs,  see  Certificates, 

—  notice  of,  intention  to  produce^  419, 

628 ;  by  whom  given,  294  (6),  419 

—  against  officer,  627 

^-  evidence  as  to,  received,  when,  626 

from  officer,  626;  not  adjutant,634 

at  improper  time,  725 

on  revision,  722 

—  minute  of,  1*11 

—  evidence,  what  sufficient,  628 
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Conricts,  militaij,  not  aeot  home  with- 
out  order  of  committal,  770  (1) 

— -  special  prison  for,  772 

Copies,  when  admissible  ss  secondaiy 
eridence,  1037 

—  made  by  aathorued  officer,  equT»- 

lent  to  original,  1028 

—  of  private  writings,  how  authenti- 

cated, 1038 
^  of  documents,  sufficient  to  annex  to 

proceedings,  1046 

Copper  money  includes  bronze,  1077  (3) 

Copy  of  proceedings,  how  obtained,  483 

CoKPOBJX   puxisKMXXT,   nsod   only  of 

flogging,  762  (3);  not  to  exceed  fifty 

lashes,  156;  but  imprisonment  may  be 

addf-d,  674 

—  sentence  ot  673 

limited  by  regulation,  675 

referred  to  superior    anthority, 

315,  322  (6) 

—  execution  of,  762;  not  on  Sunday, 

766 ;  after  escape,  667  ;  in  prison, 
769 :  on  board  ships  of  war,  48 

—  cautions  before  ordering,  768 

*^  prolonging  time  o^  not  justifiable, 
762 

—  Older  of  His  Migesty,  on  inegnlar 

infliction,  762 

—  second  infliction  of,  illecal,  765 

part  commuted^  lemainaer  in  prison, 

769 
— •  summary  infliction  in  naTy,  48  (5) 
».  on  prirate  soldiers,  embarked,  for 

mutiny,  48 
Corporate  body,  393 
CoRBXcnoN,   of  proeeedififft,  by  addi- 
tion, not  erasure,  578 

—  suggested  by  member,  478 ;  by  wit- 

ness, 960;  form,  1302 
Corroboration  of  accomplice,  917 
CorToeire  fluid,  1137 
CouKCEL  of  war,  objections  to,  193 
df/cnce  in  French  service,  193 

—  adopted  by  Dnke    of  Wellington, 

194  (5) 
CouKSBL,  see  Friend, 
-^  not  recognised  on  courts  martial,  or 

permitted  to  address  court,  471 

—  permitted  to  assist  prisoner,  471;  but 

permission  may  be  revoked,  ib. ; 
may  not,  under  any  circumstances, 
read  prisoner's  address^  683 

—  exnressly  allowed  under  (expired) 

Irish  coercion  act,  35  (5) 

—  not  admitted  atoourts  of  enquiry,  337 

—  may  not  disdose  confidence,  930 
Counterfeit  coin,  what,  1085 

—  passing,  1079-83 
Court-martial  act,  11,  7J0,  1261 
Court  op  xnqxtibt,  see  Enquiry. 


ooc 

CouBT  omrQnsr,  hoveonstitiited,  S31 

—  composition,  S38 

—  duties  undefined,  333  ;  except,  340-9 

—  has  no  power  to  administer  an  Ofttli, 

334  ;  except,  332,  347 

—  compulsion   of  witnesses  to  attend, 

arises  only  from  the  order  of 
superior  authority,  334 

—  investigation  by,  whether  limited  as 

to  ds^  of  fincts  to  be  investigated, 
339 

—  may  sit  with  dosed  doors,  336 

—  the  person   whose  oondoct   is   the 

subject  of  enquiry,  may  lefoae  to 
answer  questions  put  by,  or  to 
take  rart  in  prooeedings  o^  335 ; 
shoula  be  cautioned  not  to  crimi> 
nate  himself  in  respect  to  poaaible 
prosecution  in    dvil  eooita,   335 

—  for  redress  of  wrongs,  340 

—  on  maimed  or  injured  soldier,  346 

—  to  record  illegal  absence,  347 

—  on  prisoners  of  war,  348 

—  procetdmffs  of  reduced  to  writing, 

838 

how  signed,  338 

; not  produced  without  oonsent  of 

Crown,  331 ;  or  superior  mili- 
tary authority,  933 

not  evidence  of  fiicts  detailed 

therein,  1021 ;  except  of  ab- 
sence without  leave,  347 

—  admissum  before^  not  evidence  be- 

fore eonrt  martial,  1001 ;  before 
dvU  court,  1001  (4) 

—  members   of,    ineligible  for  subse- 

quent court  martial,  199 
CoiTSTs,  common  law,  supremacy  <ji,  77 ; 

foreign,  acts  how  proved,  1029 
Courts  of  law,  concurrent  jurisdiction, 

32,  235 
CouBTS  KABnAL,  sss  General,  Oar- 
rison.  District,  Naval,  Bemmental, 
Jurisdiction,  Proceedings.  Her  Ma- 
jesty constitutes,  2 ;  as  may  officers  in 
a  certain  case,  3,  4,  284 

—  for  the  trial  of  marines,  22 

—  for  the  trial  of  Indian  Army,  22,  72 

—  the  creature  of  the  legislature,  5, 811 

—  authority  o^    limit^    within    the 

realm,  10 

—  in  certain  cases,  supply  the  place  of 

common  law  courts,  76,  1050 

—  convened  6^  warrant,  2,  6 ;  authority 

of  artides  of  war,  3,  310;  viitne 
of  mutiny  actk  4,  278 

—  composition  of   12;  association   of 

services  on,  22-4 

—  regulated  by  artides  and    act  for 

prisoner's  service,  98 ;  unless  be- 
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longing  to   Indian   senrice   and 
tried  at  homo,  68,  98 
CotJBTS  ifABTLAL,  assembly,  490 ;  order 
for,  426 

—  swearing  in,  440,  620;  resworn  on 

trial  of  each  prisoner  separatelj 
charged,  621 

—  clearing  of,  464 

—  may  repress  contempts,  434,  436 

—  a^joom  by  order  of  president,  624 

—  deliberate  with  closed  doors,  464 

—  to  jndge  of  chaise,  467 

—  may  forbid  pulmcation  of  proceed- 

ings, 464 

—  whether  competent  to  originate  eri- 

dence,  948 

—  may  remark  on  conduct  of  prose- 

cutor, 701 ;  on  conduct  of  wit- 
ness, 706;  on  chaiges  and  their 
origin,  703 ;  on  points  connected 
wiUi  discipline,  706;  animadver- 
sion should  be  precise,  not  general, 
707 

—  no  officer  can  insist  on,  368 

—  cannot  be  held  on  board  ships  of 

war,  42,  49 

—  held  for  enquiry,  31,  317 

—  cannot  be  interfered  with  by  the 

highest  military  authority,  469 

—  exist  till  dissolred,  622 

—  when  dissolved  without  passing  judg- 

ment, 627 
-^  reduced  below  legal  number,  626 
Cowardice,  191 

Cbxdibilitt  of  WITNESS)  He  Inoam- 
peteney. 

—  objection  to,  raised,  when,  910 ;  not 

by  party  callinff  him,  983;  but 
contrary  proof  aomissible,  ib. 

—  impeachea     by,    cross-examination, 

966,968,  971-7,  979 ;  «o/ by  proof 
of  particular  acts,  976,  980;  but 
of  general  character,  ib.;  which 
may  be  rebutted,  ib, 

—  proof  of  contrary  statement,  981-2 ; 

in  some  matter  relevant  to  charge, 
976 ;  and,  if  in  writing,  first  shown 
to  the  witness,  976 

—  proof  of  bad  motives,  &c.,  974 
Credit,  crying  down,  124-6 

Crime,  written,  360;  see  Offences,  Charge, 

—  infamous,  what,  1178  (3) 

Criminal  cbabobs,  not  joineid  with  mili- 
tary, 401 ;  when  investigated  by 
police,  1322 

Cbdcinal  offbncbs,  soldiers  tried  by 
courts  martial  for,  when  not  applied 
for  by  civil  magistrate,  146-7,  236 

—  officers  and  soldiers  tried  for,  to  the 

esdusion  of  civil  judicature,  ^33, 
84,  77,  1060 


DKC 
Criminate  himself,  no  man  bound  io, 

336,  961 
Crops,  burning,  1214  (3) 

—  attempts  to  bum,  1206 
Cboss-bxaionation,  971-7 

—  prisoner  may  defer,  677,  963 

—  rule  as  to  writings,  976 

—  as  to  collateral  facts,  816,  976 

—  leading  questions  allowed  on,  970, 

971. 

—  as  to  motives,  &c,  of  witness,  966, 

974 ;  to  test  the  veracity  of,  979 
Crossing  of  cheque,  altering,  1224 
Current  coin,  defined,  1077  (8) 
Curtilage,  buildings  in,  1190 
Custom  of  war  defined,  83,  606  (9) 

—  how  originating,  page  viii. 

—  referred  to  in  memlier's  oath,  440 

—  will  justify  deviations  from  prece- 

dents of  civil  courts,  606  (9) ;  but 
not  in  respect  of  evidence,  1006 


DmarVing  with  letter,  award,  181; 
9       minute,  1316 

—  operation  of,  798-9 

Damages,  &c.,  assessed  by  court,  200, 
689 ;  apportioned  to  several  prisoners, 
402.     See  Stoppages, 

Datb,  president's  signature  to  sentence, 
694;  form,  1316 

—  variances  in,  849-61 
Deaf  and  dumb  witness,  960 
Dbath,  sbntkncb  of,  616 

—  two-thirds  must  concur  in,  616  (6-6) 

—  wording  of,  646 

—  military  offences  punishable  by,  at 

home,  166 ;  in  foreign  parts,  ib, ; 
in  reign  of  James  II.,  166  (4) 

—  dvD  ofiTences  punishable  by,  1062(8) 

—  not  peremptory  in  any  case,  38  (7) ; 

militdiy,  160,  168;  or  civil,  1062 

—  to  be  approved  by  dvil  governor, 

712-3  ;  may  be  referred  to  Queen, 
716,  1264;  except,  perhaps,  in 
India,  &c,  1268 

—  commutation  of,  by  Queen,  &c,  729 
by  court  martial,  indirectly  pro- 
vided for,  38  (7) ;  expressly  for 
civil  offences,  1062 

—  execution  of^  761 

Death,  knowledge  of  impending,  sup- 
plies place  of  oath,  860 
Decision,  of  incidental  questions,  466 

—  when  votes  equally  divided,  619 

—  as  to  finding  or  sentence  by  abso- 

lute majority,  616 

—  in  capital  cases  by  two- thirds,  616  (4) 
Dbclasations,  dying,  when   evidence, 

869 

—  of  confederates,  when  evidence,  864 
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zable  as  miiitanr  off<eDce,  13b,  Ml-2 
I>EFAn.'niRs'  BTioK,  ertdtnet^  on  chainfe 

of  hahitual  dmnkenneas,  222-3,  1014 
of  miDor  panuhment,  1114 

—  mifficicot  eridence  of  preTiou  oon- 

Tictioim,  629,  1013 
Defecta,  cared  by  findiii|E,  850-6 
IIKFKXCB,  681-6;  q>ecial  jngtiVation, 

686-97 
— '  evidenoe  tat  proaecntioii  caanot  be 
receiTed    after    pK^ccntioii    has 
closed,  and  priaoner  ia  on  hi8»  948 

—  time  to  ptrepare,  681,  1303 

<—  matter  not  to  be  expunged  by  eoort, 
723 ;  nor  prisoner  iwUicted  in,  ib. 
«^  set  Address  of  Prisoner. 

—  in  dril  proceedings,  coat  of,  1326-6 
Defraud,  see  DisgratefuL  Conduct. 

^-  a  partictdar  person  when  not  nece«- 
taiy  to  prore  intent  to,  1221 

Degradation,  non-commiwoned  oAoer, 
to  lower  rank,  160  (4) 

^  of  soldiers  to  second  daas,  uiTolTea 
liability  to  corporal  punishment 
for  fbtore  offences,  677 

Degrading  question,  see  Ckaraeter. 

Delaying  trial,  360,  382 

DauBBBATioM  takea  plaee  with  doaed 
doors,  464 

*-  aa  to  punishment  in  certain  eaaea, 
superseded  by  prescribed  peremp- 
tory ponishmenta,  636 

Demanding  with  menaces^  1172,  1177 

—  l^  letter,  1176,1178 
DEFO^rnoirs,  1020 ;  testimony  of  witneaa 

on  former  trial,  when  admitted,  628 
Description,  tarianoes  in,  389,  847 

—  return  of  deserters  admits  of  im- 

prorement,  186  (4) 
Dbskbtidv,  see  Absence,  Confession,  de- 
fined, 174;  time  not  criterion,  177; 
nor  distance,  178 

—  includes  absence  without  leaye,  177 

(6) ;  which  may  be  found  if  the 
more  grave  offence  not  made  ont^ 
179,  837;  minute,  1310 

—  felony  by  statute,  1088 

—  does  not  render  witness  incompetent, 

912 

—  not  triable  by  regimental  court  mar- 

tial, 263»  313 

—  absence  of  twenty-one  days  tried  as, 

186 ;  except  by  special  permissioD, 

ib. 
..  but  absence  only  may  be  found,  179, 

837,  1310 
-~  a  prisoner  may  be  arraigned   for 

BCTeral  acts  of,  at  once,  176,  401 ; 

but  not  sereral  prisoners  for  simple 

desertion,  402  (9) 


018 

DuBKiiOH,  etidemee^  eoDatcnJL  of  in- 
tention to  i*ffwimit,  816 ;  UBezplaiBrd 
abeenee,  prMumptzre  oC  878 

—  »  psoceedinga  of  Cool  of  Aqmiy 

an  evidcBee,  347 ;  suggested 
f  TtemioB  of  the  prityle,  186 

.      <*>  ... 

—  witness  mKj  mi  fhafftmaa  ab- 

aen«aa,967(4) 

—  sentence,  death,  te:,  166;  kttcr  D, 

166,    181;  fixCoitarca  inddcBital 
to,  116-8 

—  atopiMige  to  make  good  boonty  ob- 

tained by,  182,  689 
Design,  eridence  oC  879,  1204,  1221 
DisTBonxo  or  *^*"*e?"gi  atons,  200, 

1087;  neeeaaaries^  &c,  stoppages  how 

awarded,  689 
.  bnildinga,  Aec:,  1216^ 

—  malidooa,  pwuahahle  by  azt»  wsr, 

1207  (3) 
DeatmetiTe  sabstanea,  aendinft  1137 

—  administering  1126 

—  attempt  to  administer,  1136 
DsTAcnapm^  omcBBa  cxuntaKimq, 

of  ordnance  eorpe  may  hold  ivgi- 
mental  eont  maitial,  310 
-.  not  under  rank  of  captain,  may  hold 
detachment  court  martial,  819;  or 
on  line  of  march,  ^Cn  of  any  rank, 
•ft. 
Detachment  court  martial,  and  regi- 
mental, distinction  between,  323 ;  acr 
Regimental, 


278 ;  held  only  on  complaint  of  in- 
habitant, 279,  B86 ;  hare  poweca  oC 
general  court  martial,  280 

—  confirmation,  apedal  proTiao,  284 

—  constitution,  peculiarity  in,  4,  283 
Detail  of  memb^  12,  18-21,  427 
Discharge  with  ignominy,  when  it  may 

be  recommended  hj  district  court 
martial,  227,  298;  by  ipneial  court 
martial,  164;  why  forfeiture  of  past 
and  future  aemea  always  to  be 
awarded,  692 

—  sentence,  form  of^  1316 
-.  notified  to  narish,  802 

—  bow  carriea  into  effect,  801 
Dischar;^  trial  of  soldiers  entitled  to, 

264 ;  in  Indian  Army,  72 

—  of  men  sentenced  to  penal  servitude. 

772 
Discipline    Act,    position    of    aoldier 

charged  by  Naxal,  43-61 
Disclosures,  making  improper,  130-2 
Discretionary  punishments,  149 ;  appli- 
cable to  officers,  160-2;  to  warrant 
officers,   162;    to  non-commiasioned 
officers,  160-1 ;  to  soldiers,  163-9 


I 


INDEX. 


487 


DIS 

Disease,  feigning,  see  MaUngerina. 
DisoRAOBFUL  CONDT70T,  offences  charged 

as,  231 
' —  indiscriminate  use  of  term  in  charge 
^  to  be  aToided,  228, 239 

—  facts  clearly  set  forth,  229,  413 
k —  imputation  may  be  thrown  out  and 

offender  punished,  230,  843 
I  —  punishment  for,   227 ;    why    esta- 
blished, 238 
i  —  soldiers  tried  for  felonies,  236 
Disguise,  using  at  night,  1193 
Dismissal,  sentence  of,  160 ;  less  severe 
:       than  cashiering,  161 
DisoBHDnNCB  of  lawAil  command,  178, 
695 
i  —  garrison  orders,  173,  262 
f  Disputes  enquired  into  by  Regimental 
Court  of  Enquiry,  340 
Disrating  of  soldiers,  677 
1    —  further  regulations  as  to,  679 
Disrespect^  charge  must  specify  parti- 
culars, 409,  410 

—  in  absence  of  third  person,  869 
I    —  oollatenil  evidence  of^  818 

;    Distinctive  jurisdiction,  262 ;  aee  JwrU^ 

diction. 

Distinct    punishments,    not    awarded, 

687  ;  unless  expressly  authorised,  t6. 

DisTHiOT  oouBT  MABTXAL,  See  GarHson. 

—  convened  by  officers  authorised  by 

warrant,  291 

—  for  trial  of  warrant  officer,  proviso 

as  to  members,  293  (6),  304 
Divine  service,  miBConduct  during,  269 
Documents,  see  Writings. 
Douglas,  case  of  Capt.  Arch.,  364  (3) 
Driving,  furious,  1138 
Drown,  attempt  to  murder,  1126 
Drug,  administering  feloniously,  1126-6, 
1133 

—  to  ag^eve  or  annoy,  1136 

—  intoxication  from,  136 
Drum-head  court  martial,  261 
Drumming  out,  801 

Drunk  on  duty  under  arms,  136,  207, 

219,  262 
Drunkenness,  habitual,  210-26 

—  on  duty,  what  constitutes,  219 

—  on  line  of  march,  209 

—  simple  act,  not  separate  charge,  400 

—  no  palliation  of  offence,  689 

—  from  effects  of  opium,  136 

—  forfeitures  for,  206;  not  to  exceed 

threepence  per  diem,  ih, ;  form  of 
sentence,  214 ;  operation  of  sen- 
tence, 796-7 

Duces  tecum,  890,  1287 

DtnsL,  criminal  charae,  all  parties  prin- 
cipals, 1113;  fatal,  836(8) 

—  articles  on, '2  i4  (6) 


ESC 

DiTBL,  articles  on,  why  amended,  243 
Dunkin,  case  of  Lieut,  842 
Duration  of  mutiny  act,  84,  94 
DuTT,  drunk  on,  under  arms,  136,  207, 

262 
not  under  arms,  136,  208,  219 

—  court  martial,  taken  by  roster,  21 

—  court  sworn  counts  as  tour  of;  636 

—  neglect  of;  not  presumed,  830 
Dwelling-house,   definition  of;  for  the 

purposes  of  house-breaking  and  bur- 
glary, 1187 ;  found  in  at  night  with 
felonious  intent,  1189 
Dyinff  declarations,  869  s 

—  of  wife  against  husband,  926 

—  in  fjftvonr  of  prisoner,  860 


EAST  INDIA  COMPANY,  see  In- 
dian. 
Electric  telegraph,  1216  (4) 
Embarked  in  Queen's  ships,  regulations 

for  troops  when,  43 
ExBBZBLEMENT,   what,    1197    (3);    of 
stores,  &&,  by  persons  in  charge,  200 
^-  by  a  non-commissioned  officer  or 
soldier,  202 

—  ofmilitarystore8(a  criminal  offence), 

1087 

—  in  a  clerk  or  servant,  1198 

—  by  civil  servants  or  police,  1198  (4) 

—  charged,  larceny  found,  1197  (3) 
Enext,  Queen's,  who,  1070 

—  relieving  an,  not  expressly  noticed  in 

mutiny  act,  190 
-"  misbehaving  before,  not  synonymous 
with  cowardice,  191 

—  improper  communications  with,  122, 

190 

Engineers,  persons  hired  to  be  em- 
ployed under,  subject  to  mutiny  act,  68 

England,  when  soldier  cannot  claim 
trial  by  law  of,  79 

English  law  referred  to  on  trials  for 
civil  offences,  77,  100,  1060-4 

Enquiry,  courts  martial  for  purposes  of, 
31,  317  (8) 

—  courts  of,  see  Court  of. 

—  accused  has  riffht  to  be  present  at, 

336 ;  should  be  cautioned  as  to 
statements  which  may  tend  to 
criminate  him,  336  (7) 

—  held  under  articles  of  war,  340-7 
Entering  house  in  nighty  1189 
Erasures,  not  allowed,  478,  678 
Escape,  prisoner  effecting,  363 ;  cannot 

be  re-committed  for  equivalent  period 
of  imprisonment,  789 ;  subject  to  im- 
mediate infliction  of  previous  sen- 
tence of  corporal  punishment,  767 

—  aiding  to,  1060;  preventing,  1107 
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EriDiNCB,  $ee  Hearsay^  Preiumptivet 
Rules,  Secondary,  Writings^  Witness, 
Attendance,  ifc, 

—  definition  of;  810 

—  admissibility  of,  question  for  oomt, 

674 ;  president  has  casting  Tote, 
466,  619;  jndge  advocate  calls 
attention  to  any  deviation  from 
law,  464,  467 ;  minute  of  decision, 
969,  1300 

—  questionable,  admitted,  or  rejected, 

may  be  brought  to  the  notice  of 
approving  officer,  619  (3) 

—  oan  court  originate,  948 

—  tested  by  cross-examination,  971 

—  laws  of,  the  same  prevail  on  oouits 

mardal  as  in  English  courts  of 
common  law,  811 

—  on  former  trial,  how  taken  on  firesh 

trial,  628 

—  of  previous  oonviction8>  see  Convic- 

tions. 

—  all  to  be  rooorded,  673,  676 

—  read  to  witness,  678 

—  weighing,  duty  of,  611 
ExAxiNATXON,  sec  Cross-  and  Re-^xamu 

nation. 

—  of  witnesses,   order  of,    677,   681, 

963 

—  separate,  943;  but  witness  present 

is  not  incompetent,  ib. 

—  in  open  court,  673,  940 

—  of  sick  or  disabled  witness,  941 

—  by  question,  preferable  to  statement, 

964 

—  leading  questions  not  allowed,  970 ; 

but  suggestive  to  assist  memory, 
or  introductoiy,  ib, 

—  prevaricating  under,  439 

—  refreshing  memory  under,  969 

—  as  to  best  of  belief  966 

—  as  to  opinion,  when  allowed,  967 ; 

of  medical  man  as  to  sanity,  967 

(6) 

—  of  witnesses  confronted,  944 
Excess  of  jurisdiction,  436  (4) 
Excusable    homicide,  not   punishable, 

1111 
EzBCUTiON  of  office,  see  Office. 
^  of  sentence,  760*809, 1107 ;  fortiea- 

son,  1071 
Expences  of  witnesses,  904>6 ;  tender 

of,  when  necessaiy,  891 

—  reimbursement  of  legal,  1326-6 
Explosive  substances,  injury  to  person, 

1136 ;  to  propertv,  1216 
Extension  of  jurisdiction  by  superior, 

263;  provided  he  is  authorised  to 

convene  the  superior  court,  264,  380 
Extorting  by  threats,  1172,  1177;  by 

threatening  letters,  1176,  1178 


FOR 

Extracts,  when  not  veoeiTed,  1033, 1036 ; 

why  not,  1004  (7) 
Eyes,  tampering  with,  231,  269 


FAU9EE  aoeounts,  143;  alarms,   133; 
267  (6X  262  (1) ;  certificates,  143, 
1030 ;  returns,  &c,  142 ;  musters,  144 

—  pretences,  obtaining  by,  1200 
Farm  buildings,  burning,  &c,  1214 
Feigning  disease,  see  MaUngering. 
Felodese,  1112(6) 

Fblomt,  definition,  1073 

—  admittedly  impiactical,  1073  (8) 

—  homicide  for  prevention  of^   llOO, 

1107 

—  assaults  with  intent  to  commit,  1139 

—  disguised  to  commit,  1193 

—  entails  militaiy  foifeitezes,  119 

—  cognizable  by  courts  martial  at  home, 

236 
Field  officen,  courts  for  trial  oC  18,  272 

—  an  officer  below,  cannot  be  deputed 

to  convene  oeneral  or  district 
courts  martial^  2,  1267  (1);  ex- 
cept, 1269  (4) 

Figures,  as  well  as  words  in  sentence, 
388  (2),  1313 

Fqcdino  of  court,  610-26 

—  may  be    special,  on    each  part  of 

charge,  621 ;  or  with  reference  to 
variance  in  proot  847-66 

—  must  extend  to  each  part,  622 

—  separate  when  allowed,  918-9 

—  should  be  precise,  623 
Fine  for  embezzlement,  160,  200 
Firing  at,  with  intent,  1126,  1130 
Fitz-Qerald,  Lieut,  refusal  to  plead  before 

naval  court  martial,  61  (9) 

—  supported  by  Duke  of  York,  61  (9) 
Fixtures,  stealing,  1199 

Followers  of  the  camp,  73,  74,  76 
Forcing  safeguard,  199 ;  sentry,  iK 
Forcing  seamen  ashore,  1226  (10) 
FonmoN  coin,  1077  (3) 

—  passing,  1081 

—  counterfeiting,  1082 

—  corps  in  Her  Migesty's  service,  69, 

473 

—  orders,  accepting,  1086  (6) 

—  states,  serving,  1086 
Forfeited  service,  restoration  of;  794 
FosFBrruBB  of  hundred  pounds,  121 

—  of  good  conduct  pay,  by  sentence  of 

court  martial,  168,  169;  conse- 
quent on  conviction,  119 ;  case  of 
Induced  non-commissioned  officersi, 
120 

—  of  pay  and  service,  793 ;  during  im- 

prisonment, &c,  116;  during  il« 
legal  absence,  consequent  on  oon- 
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Tiction,  116;  cannot  be  remitted 

by  confimung  officer,  735 

FoBFBXTUBB,  of  post  Betvice,  conseanent 

on  conyiction  of  deeertion  or  felonj, 

119;  cannot  be  remitted  by  confirming 

officer,  736 

—  of  y«^ur0  service,  may  be  awarded  for 

desertion,  180  (6) 

—  of  past  and  future  when  awarded  by 

garrison  ooort  maria'al,  158,  227  ; 
may  be  awarded  by  general  oonrt 
martial  for  any  offence,  158 

how  restored,  794-5 

— >  of  prize  money,  116 

—  of  money  in  savings  bank,  117 
remitted,  116,  117 

—  for  dmnkenness,  on  dnfr,  &c,  207 ; 

habitual,   210;    to  what  extent, 
206  ;  how  regulated,  796 ;  period, 
how   calcolated,    797;    remitted, 
226 
Forged  evidence,  uttering^  1031 

—  pass,  1221  (8) 
Foigery,  1221^ 

Former  trial  ban  second,  560 

—  evidence  at,  when  admissible,  528 

on  trial  for  perjury,  &c,  1018 

Forms  of  warrants,  &e.,  «m  in  the  Ap- 
pendix 

—  ofoath,  440,  472 

—  of  chaige,  model,  397 

—  prescribed,   absence  without  leave, 

187 
habitnal  drunkenness,  218  (2) 

—  manslaughter,  1115  (6) 

—  murder,  1116  (7) 
FBAimro  CSABOBS,  386-414 

—  see  Charges,  Forms, 

—  including  distinct  offences,  401 

—  of  serious  nature  ought  not  to  in- 

clude offences  which  are  summa- 
rily punishable,  397-8 

—  irregular,  when   nevertheless  suffi- 

cient for  conviction,  406 

—  must  follow  article,  &c.,  to  induce  a 

special  punishment,  405-7 
— -  for  absence  and  desertion,  407 ;  dis- 

ffraoeful  conduct,  412-3 ;  habitual 

drunkenness,  407 
Fraudulent*  see  Oor^fessum,  Disgraceful, 

—  misa^lication,  se»  Embeztliment 
Frays,  disobeying  orders  in,  128 
Friend,  prisoner  allowed  assistance  of, 

471 ;  if  not  witness,  942 ;  but  per- 
mission may  be  revoked,  471 ;  allowed 
to  read  address  if  not  professional 
adviser,  583 ;  see  Counsel. 

Frye,  case  of  Lient^  745 

Furious  driving,  1138 

Furlough,,  desertion  off,  175 

—  wrongful  extension  o^  262 


HAL 

GAHING,  see  CheaHng, 
Oarotting,  1132 

GhABIilSGN  OOUBTS  MABTIAL,  290 

—  constitution  o^  3,  291 ;  composition, 

292-3 

—  president  of,  his  duties,  294 

—  offences,  cognizable  by,  259-62 

— -  general  officer  may  extend  the  juris- 
diction o^  263 

—  punishments  applicable  by,  295-9 

—  confirmation  of  sentence  o^  302 
Oavin,  case  of  Miyor,  360 

Gazette,  evidence  of  promotions,  &c., 

1024 
GamuuL  oouvr  xabtiai.,  270-7,  342- 

43 ;  composition  of,  18-20,  271-4 

—  punishments  applicable  by,  149-64 

—  reduced  below  the  legal  number,  526 

—  for  trial  of  dvil  crimes,  1050 

—  —  how  convened  in  India,  1051; 

elsewhere,  ib. 
must  refer  to  English  law,  1052-3 

—  —  power  to  commute  death,  1052 ; 

see  Court  Martial. 
G^eral  officers,  how  tried,  19 
Gibbs,  case  of  Capt^  840 
Gibraltar,  trial  of  civil  offences  at,  1050, 

1051 
Girls,  abusing,  1144-5 

—  see  Abduction. 

Gold  Coast  Artilleiy,  forfeitures  in,  210  ». 
Good  conduct  pay,  forfeiture  o^  119-20, 

168-9 
Good  Friday,  623,  782 
Grant,  case  of  Serjt.,  63 
Grog,  stopping,  on  board  ship,  206 
Guwds,  life  and  horse,  how  tried,  25 ; 

when  detached,  28 

—  officers  of  foot,  how  tried,  26 ;  when 

other  corps  are  interested,  27 
GoiLTT,  plea  o^  though  recorded,  eri- 
denoe  to  be  proceeded  with,  553 

—  prisoner  nleading,  may  cross-examine 

and  adduce  evidence  as  to  fact  and 
character,  554 ;  legal  effect  id,  1005 
Gunpowder,  see  Explosive, 


TTABEAS  CORPUS,  for  bringing  up 
-^-*'    prisoner,  68 ;  witness,  903 
Habitual  DBDinuonniss,  210-26 ;  trial 

discretionary,   220;  charge    founded 

on  recent  act,  216 

—  forfeiture   peremptoiy,    112,    211 ; 

but  duration  discretional,  211;  as 
is  any  further  punishment,  f  5.  See 
Drunkenness. 

—  degrades  to  second  dass,  225 
Half-pat    omcEBs,    whether   within 

terms  of  mutiny  act,  59-62 ;  not  ame- 
nable to  military  law,  61 
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Half-pat  offxcbbs,  amenable  to  juatiee 
for  offences  when  in  actual  service,  67 
Hallilay,  case  of  Capt,  662 
Handwriting,  how  proved,  1041 
Hard  labour,  672,  680 ;  when  modified 

sentence  awarded,  684 
<—  not  applicable  to  officers  for  mili- 
tary offences,  160  (4) 
Hardinge,  Loixl,  238,  244,  372 
Heady,  Qr^  Mr.,  remarks  in  the  case  of, 

617 
Hbarsat,  not  evidence,  866;  except 
words  or  writings  oonsidered  as  acts, 
&c.,  868,  861 ;  expressions,  subject  of 
charge,  868 ;  complaint  of  recent  in- 
jury, 862 ;  declarations  of  associates, 
864 ;  dying  declarations,  869 

—  to  impeach  credit  of  witness,  981 

—  conversation  of  prisoner,  861;  of 

third  person,  when  admissible, 
864 

Heiress,  abduction  of,  1147 

Highway  robbery,  1171 ;  eee  Robbery. 

HoiaciDB,  justifiable,  1107;  excusable, 
1109;   felonious,  1112;  see  Murder. 

^  Jurisdiction  in.  Act,  1122  (9),  1323 

«—  malice  presumed  from,  unless  re- 
butted. 880,  1121 

Honour,  afikirs  of,  241,  867,  671 

Horse,  stealing,  1167;  maiming,  1219; 
ill-using,  making  away  with,  262 

Hospital,  rules,  breach  of,  232 

—  time  in,  counts  for  sentence,  788 

—  marking  with  D.  B  C.  in,  799 
Houghing  cattle,  &c.,  1219 

HousB  breaking,  in  the  night,  see  Bur- 
glary ;  what  amounts  to,  1186;  poa- 
session  of  tools  for,  1193 

—  burning,  see  Arson, 

—  demolishing,  1217 

HusBAMD,  being  prosecutor,  wife  may 
give  evidence,  727 

—  coercion  of,  excuses  wife,  1060 

—  and  wife  incompetent  to  give  evi- 

dence for  or  against  each  other, 
926 ;  except  on  a  criminal  assault 
on  the  person  of  either,  926 
Hyder,  case  of  Lieut.,  704  (1),  1034 

rENTEFICATION  of  prisoner,  390; 
passing  under  different  names,  631 

—  by  accomplice  requires  confirmation, 

917 
Idiot,  incompetent  witness,  920;  how 

far  incapable  of  crime,  687 
Ignominy,  see  Discharge, 
Ignorance,  no  excuse,  691 
Illegality  of  second  trial,  726 
Illness  of  prisoner,  634 ;  prosecutor,  636 ; 

witness,  941 


IHD 

IlIFBISCKnCBSST,    690S,    774-C':     -1 
bv  garrison  courts  martini  .;     i 

—  by  regimental  eoart  martiAi- 

—  maximwin  bj  civil  coiirr*  f=>-   I 

—  in  civil  prisons,  wlien.  776 

—  period  how  ealcolated  6>d  7^- 

—  of  oflfenders  nnder  seateot-r.  *  - 

—  place  not  appointed  by  c*-  ^.    I 

774 ;  may  be  ehangi^  T?^  * 

—  cantion  in  obeerving   t>ke  ^i    I 

malities,  783  (6) 

—  when  to  commenoe,  686 

—  release  at  what  hoior,  7^2 

—  remission  o^   790;  in  miLr-rr  i 

sons,  793 

—  time  in  hospital,  redame^  T*^ 

—  soldier  sentenced  to,  ^irfeir^  :  ;  J 

service,  116;  see    Hard   j.     i 
Prison,  SoUimy, 
Incapacity  to  serve,  not  to  be  srr 
by  court  martial,  668 

InCOXPBTBMCT  of  WATJWKSa,  45v,  .♦- 

—  objection  when  raised,  91u 

—  does  not  arise  from  in&iLV  j-  i 

terest,  or  oonviction  of  A-^r  i 
912 

—  from  infiime^  or  inaamtr.  92<'< 

—  from   mamage  with  pris^ts-r 

926;   statute,    913;    ba:  ? 
cohabiting  witli  party  not  n   > 
petent,  928 

—  from  defect  in  religions  bcli^r 

—  from  being  collectively  cL^r.     ' 

the  same  crime,  918;  ^.: 
dence,  if  important,  mar  tv   i 
tained,  918-9 ;  persons  » j^r   i 
arraigned  not  incompeteLt  . 
see  OredibHUy. 
Inconsistency  of  evidence,  984 
Indecent  oondact^  see  Dis^racr/J. 

—  assault  on  male,   1166;  on  ft-  i 

1146 
India,  powers  of  oommander-ii:-    i 

in,  711,  729;  warrant  to.  123^ 
_■  modification  of  l^g^iwh  law  iz.  I  I 
1062, 1064  (8) 

—  courts  martial  assembled  under  •'  { 

warrant  in,  11 
— •  Queen's  troops  in,  107 
Iin>iAK  ABXT,  officers  amd  sdSurr  I 

when  in  the  United  Kingdom.  >-  \ 

ject  to  mutiny  act,  68 

—  articles  for,  when  used,  98, 107 

—  officers  of,  may  be  assod^t<\l    t 

courts  martial  with  Qu.n 
officers,  22;  formerly  ooolii  r  I 
alone  compose  court  for  tri^  I 
Queen's  troops,  726  (2) 

—  trial  of  soldiers  on  ptsage  home.  TJ 

—  pensioners  from,  71  (3) 
Indictment^  see  Charge. 
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Inducement  inTalidatos  oonibsrion,  996 
Inffunons  crime,  defined,  1178  (3) 

—  threats  to  accuse  o^  1178-9 
In£uny  does  not  render  witness  incom- 
petent, 912 

IN7A2VT,  when  admissible  ss  witness,  922 
Inferior  court  may  try  crimes  admitting 

less  serious  notice,  263-7 
Infernal  machine,  1127 
Invidbl,  atkeUt,  incompetent  witness, 

923 

—  deist  or  heathen,  competent,   i45, 

449,  923 
Infliction    of    sentence,    commanding 

officer  responsible  for  due,  768 
Inform,  sense  in  which  used,  469  (1) 


L^'uries,  malicious,  to  property,  262, 
1207;  to  self,  232;  to  other  soldier, 
234;  or  other  person,  1131 

—  inflicting  grievous  bodily,  1129 
Innocence,  presumption  o^  877 
Iksamitt  of  prisoner,  687 ;  questions  to 

medical  witness,  967  (6) 

—  of  witness,  921 

Inspection,    half-yearly,   xegort,    761; 

complaints  at,  372 
Insubordination,  extended  jurisdiction 

to  repress,  268 
-^  aggrayated,  subjects  men  of  second 
class  to  corporal  punishment,  677 
IivTBNT,  how  proyed,  879 ;  in  burglaiy, 

1183  (6) 

—  to  defraud  or  ii^jure  any  particular 

person  not  necessary  to  arson, 
1204;  foigezy,  1221;  false  pre- 
tences, &c,  1200  (6) 

—  how  stated  in  charge,  407 
Intention  characterises  the  crime  of  de- 
sertion, 174 

—  of  stealing,  necessary  to  crime  of 

larceny,  1162 

—  presumption  as  to,  879 

Interest  does  not  render  witness  incom- 
petent, 912 

Interference  with  ordinary  oonise  of 
justice,  146-7,  1122  (9} 

Interior  economy,  complaints  aziaing 
out  of,  341,  372 

Interpreter,  472-4,  930,  949 

Intoxication,  no  excuse  for  crime,  689 

Irregularity,  minor,  not  included  in 
charge,  398 

Irreligion,  when  cause  of  incompetency 
of  witness,  446,  923 

Irons,  prisoner  awaiting  trial,  not  kept 
in,  except  for  security,  369 


JEKYLL,  case  of  Capt,  703  (10) 
Jew,  how  sworn,  449 ;  if  sworn  as 
Christian,  449  (6) 


JUR 

Joint  tbial  of  offenders,  402, 918 ;  when 
not,  402  (9);  flnding  separate,  620 

—  accessories,  &c,  in  absence  of  prin- 

cipal, 1064 

—  offences,  401 ;  what  not,  t6. 
Judges,    members    of   courts    martial 

sworn  as,  440 

—  opinions  of  the  twelve,  64,  69, 1166 

JXTDOS  ADVOCATB,  461-8 

—  how  disqualified,  463 

—  professional  lawyer  not  selected  by 

general  officers,  461  (7) 

—  duties  of,  464 ;  during  finding,  612 ; 

during  sentence,  467-8;  not  le- 
aally  responsible,  466,  468  (8); 
how  &r  moraily,  466  (7) 

—  should  represent  defects  in  charge 

before  the  trial,  414 

—  no  longer  allowed  to  prosecute,  469 

—  a  competent  witness,  463, 946  (6) 
-^  essential  to  the  jurisdiction  of  court, 

462 

—  opinion  of  judge  advocate  general 

as  to  right  of  recording  opinion, 
468  (8) 

—  how  fax  president  of  minor  courts 

acts  as,  294 

—  warrant,  461-2,  1282-4 
.Judge-advocate-general,  letters  patent, 

1280 

—  proceedings  forwarded  to,  479,  480 

—  must  supply  copies  of  proceedings, 

483 

—  may  administer  oaths,  332,  1281 
Judgment,  see  Finding^  Sentence. 
Jumor  ofllcers,  when  invested  with  au- 
thority, 128,  436 

JuBiSDxornoN  of  courts  martial^  80| 

—  over  persons,  ordinaiy,  40  (2),  68 ; 

in  field,  34 ;  during  podamation 
of  martial  law,  37 ;  in  defliult  of 
any  other  court,  1226  (10) 

—  Offer  ojfences,  military,  37 ;  and  oon- 

current  with  civil  courts,  in  cer- 
tain criminal  charges,  32,  127, 
236-6;  exclusive  over  treason, 
fietlonies,  &&,  1060 

—  limited  hy  timet  &2;  pensioners,^?! 

—  as  to  place,  40,  42 

—  excess  of,  436  (4);  doubts  as  to, 

discussed  when,  if  occurring  to 
eourtk  467,  661 ;  if  raised  by  pri- 
soner, 496,  666 

—  plea  to,  666 ;  cannot  be  decided  till 

court  sworn,  496 ;  minute  o^  1294 
-*  DisnNcnvB,  over  persons,  264-6 

—  ..  over  offences,  of  district  courts 

martial,  269-61 ;  of  regimental 
courts  martial,  262 

—  of  minor  courts,  extended,  263 ;  ex- 

cept, in  what  cases,  ib. 
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JcBisDicnoir,  DimircnTS,  of  minor 
oourtB  extended,  by  whom  onljr,  264, 
380 

—  authority  for  extension  of,  to  be  laid 

before  the   inferior   court,    266; 
and  noticed  in  monthly  return  of 
courts  martial,  265,  749 
Jurisdiction  in  Homicides  Act,  1122  (9), 
1323 

KAFTRS,  how  sworn,  450  (7) 
Killing  cattle,  1219 
Knxmo,  wbit  constitutes  murder,  1116, 
1121 ;  when  excusable,  1109 

—  by  correction,  1109 

—  in  defence  of  chastity,   1108 ;  life, 

1110;  property,    1108;  relation, 
1108,  1110,  1113 
^  ina  duel,  835  (8),  1113 

—  in  a  fight,  1110,  1113 

—  by  oMcers  of  justice,  1107 

—  for  prevention    of   felonies,   1108; 

murder  in  what  ease,  ih, 

—  upon   provocation,    murder,    1113; 

manslaughter,  ib, 

—  of   rioters,  when    only  justifiable, 

1107  ;  indemnity  for,  1104 

—  by  unfair  advantage,  murder,  1113 

—  without  intention,  whilst  doing  an- 

other act^  may  be  murder,  man- 
slaughter, or  misadventure,  1109, 
1114 
Kit,  selling,  $ee  Necessaries. 

—  free,  of  deserter  re-enlisting,  to  be 

paid  for,  182  (1) 

1  ABOIIR,  see  Hard. 
\i    Lancb-bakk,  confers  ralid  autho- 
rity, 168  (9) 

—  reduction  from,  not  to  be  awarded 

by  court  martial,  688 
LABCBmr,  1160-6 

—  simple,  punishment,  1159 

—  compound  or  mixed,  1159  (2) 

—^  from  dwelling  house,  1191;  build- 
ing in  curtilage  with,  1190;  fur- 
nished lodging,  1199 ;  person,  1 169 

—  by  derk  or  servant,  1197;  lodger, 

1199 

—  property  ci,  bailee,  1161 ;  corporation, 

&Cm  393, 1166  (3);  partners,  1166 

—  may  be  found  on  charge  o^  burghuy, 

robbeiy,  834 

—  may  be  tried  and  punished  on  charge 

of  obtaining  on  false  pretences, 
1200;  or  embezzlement,  1197  (1) 

Laudanum,  feloniously  administering, 
1125,  1133 

Lawftil  command,  595-6 

Law-ofiloezs  of  CrowDi  opinion  as  to 


trial  of  land  fbrees  by  namd  eomt 

martial,  51  (9) 
Iaw-  officers  of  Crown,  opinion  as  to  trial 

of  felonies  by  eoort  martial,  235 
Laws^  written,  fcft  the  guidanee  dTeouts 

martial,  83 

—  common  and  statute,  guide  courts 

martial  when  tiyingavil  oifeneea, 

100,  1052 
Lawyer  may  not  read  defence,  583 
Leading  question,  970 ;  see  Quegtion^ 
Legal  expences,  repayment  c^  1326 
Letter  <k  recall,  disobeying  Her  Ma- 
jesty's, 1086 
Lbttsbs,  effect  in  evidence,  1043 

—  of  prisoner,  when  admitted  against 

him,  821-2,  998,  1043 

—  official,  are  technically  included  m- 

der  private  documents,  1010 

—  original,    to   be    produced,    1034 ; 

passages  not  extracted,  1033 
-*  copies  o(  may  be  annexed  to  pro- 
ceedings, 1046 
-.  landing  in  quarantine,  1225 

—  anonymous,  see  l%reats. 

—  patent  of    judge-advoeate-general, 

form,  1280 
Letter-book,  when  evidence,  1039 
Life-guards,  courts  for  the  trial  o^  15 
Limitation,  as  to  capital  punishment,  38 

—  as  to  corporal  punishment^  675 

—  of  trial  of  offences  as  to  time,  hj 

mutiny  act,  52;    enrolled  pen- 
sioners, 71 
Line  of  march,  courts  martial  on,  268, 
312 ;  including  halts,  &c,  268 ;  drank 
on,  206 ;  strictly  construed,  209 
List  of  witiossbs,  to  be  iuniished  to, 
or  required  from  prisoner,  420-4 

—  placed  beforo  court,  425,  579 
Listed  or  in  pay,  signification  o^  63 
Loaded  arms,  what,  1130 
Lodger,  stealing  by,  1199 

Loose  charges,  reprehended,  398 
Lossof  proceedings,  howremedied,  743-4 
Lunacy,  see  Insanity, 
Lunar  months,  intended  by  military  re- 
gulation, 780 


MACHINERY,  destruction  of;  mali- 
dous,  1216;  riotous,  1217 
Haim  or  mutilation,  wilful,  232 

—  proceedings  on  conviction  o^   fior- 

waided  to  Chelsea,  481 
Maiming  (criminal  chaige),  1129 

—  another  soldier,  234 
Mi^or,  see  Captain. 

Majority,  neoessaiy  to  pass  judgment, 
must  be  absolute,  not  relative,  641 

—  on  interlocatoiy  decisions,  456 
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Migority,  to  disallow  challenge  of  pre- 
sident, 497 

—  of  two-thirds,  how  calculated,  616  (5) 
Mahometan,  how  sworn,  449 
Haucb,  defined,  1118;  presumption  of, 

880,  1121,  1204 ;  how  rebutted,  828 

—  coUateral  proof  o^  817-8,  1120 
Malidons  injuries  to  property,  1203; 

militaiy  charge  under  special  article 
of  war,  1207(2) 

—  not  necessaiy  to  proye  personal  spite, 

1204 
Malingering,  232 
Malta  Fenables,  210  (5) 
Manslaughter,      1113-4 ;    punishment, 

Hid 
Manu&ctoiy,  riotouslj  demoUshing,  1217 
March,  line  o^  see  Line. 
Mabines,  officers  of^  may  sit  on  courts 

martial  with  land  officers,  22 

—  soldiers  serving  as,  45,  61 

—  pensioners  o^  71  (3) 

Ma^ng  deserters,  156,  695-6,  798-9 

—  men  discharged  with  ignominy,  164, 

800 

—  operation  of,  798-9 

Martial  law,  H.  M  may  declare,  36 ; 
jurisdiction  of  courts  martial  during, 
35;  law  of  England,  and  not  local 
code  dispensed  under,  102-6;  super- 
sedes ordinary  law,  35,  101 

—  occasionally  concurrentwith  ordinary 

law,  35  (5) 

—  distinguished  from  military,  36 
Master  of  ship,  1225(10) 
Maximum  of  imprisonment,  by  district 

court  martial,  685 

—  by  ordinaiy  courts,  685  (3) 
Mbdal,  aood  conduct^  forfeited,  158 

—  for  field  service,  152,  158,  161 

—  pawninff,  &c.,  262 

—  returned  to  mint,  801  (6) 
Medical  examination  before  trial,  672; 

again  before  corporal  punishment,  768 

—  witness,  opinion  o^  957,  ib.  (5) 
Mbmbbbs  of    coubts    mabtial,    who 

may  be,  12 

—  how  detailed,  21,  42 

—  challenge  to,  500-14 

—  when  liable  to  other  duty,  525 

—  questions  by,  how  proposed,  574 
subject  to  revision  of  court,  575 

—  responsibility  of|  459 

—  absence  during.the  reception  of  evi- 

dence prevents  return,  530 
cause  to  be  recorded,  526,  1297 

—  amenable  to  superior  courts  of  law 

for  ille^  proceedings,  745 

—  withdrawmg  those  above  minimum 

condemned,  617 

—  each  votes  as  to  punishment^  637; 


UI8 

opinion  of  law-officers  on  this  sub- 
ject, 640 

Mbxbbbs  of  coubts  martial,  compe- 
tent to  give  evidence,  511,  947 

Members  of  parliament,  not  exempt 
from  mutiny  act,  65;  their  arrest 
notified  to  house,  66  (4) 

Memorandum  to  refresh  memoiy  of  wit- 
ness, 959 

Menaces,  robbery  by,  1173,  1177 

—  letters  containing,  1 1 76, 1 1 78, 1 220 
Mbbct,  recommendation  to,  699,  1318 

—  doubt  thrown  into  scale  of,  618,  643 
Merger,  the  doctrine  o^  never  regarded 

as  to  military  charges,  396 ;  now  ob- 
solete in  civil,  848 

Meige,  minor  offences  when  allowed  to, 
in  the  more  grave,  881,  397 

Merits,  defects  may  be  amended  which 
do  not  affect,  389,  846,  850-4 

MiLiTABT,  interference  of  the,  when 
warranted,  1100 

—  law,  persons  subject  to,  58 

—  muraers,  act  to  repress  the  so-called, 

1122  (9),  1323 

—  offences,  alone  ordinarily  cognizable 

by  courts  martial,  20 ;  certain  civil 
offences  by  soldiers  congnizable  as, 
235;  unless  the  civil  power  ap- 
plies for  the  prisoners,  145 

—  see  Prisons. 

—  training,  illegal,  1092 

MiLrnA,  when  subject  to  mutiny  act, 
70 ;  attached  to  regulars,  58 

—  officers  of,  and  of  regulars,  cannot  be 

associated  on  courts  martial,  23 ; 

except  under  martial  law,  ib, 
^~  officers,  &c,  may  be    attached  to 

local  companies  of  enrolled  peo- 

sioners,  71 
Mill,  destroying,  1217 ;  burning,  1210 
Ministers  of  courts  martial,  law  pro- 
ceedings against,  how  limited,  746 

—  who  are,  746  (5) 

Minor  courts  martiiU,  what,  252 ;  duties 
of  president^  294,  431 

—  extension  of  jurisdiction,  see  JuriS' 

diction. 
Minor  punishments,  awarded  by  com- 
manding officer,  366 ;  when  without 
option  of  trial,  ib, 

—  appeal  from,  to  court  martial,  when 

allowed,  367 

—  may  be   pleaded  in  bar  of   trial, 

561 ;  evidence  of,  1024 
Minutes,  see  Proceedings. 
Misadventure,  homicide  by;  1109 
Miscarriage,      feloniously      procuring, 

1151-2 
Misconduct  in  action,  191 
Misdate,  how  obviated,  849-52 
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XifDnouuroB,  de4liM«i  1079 

—  Mh*^^fT%  in.  pGxJ>L<^  as  pnadpaU, 

10^;  «Utat«.  l^i^ 
Miwfr/rtane  or  chaoec;;  wii«ii  an  ezcoae 

SliMry^/fTitf^,  immalmal  in  chargea,  389, 

1106(10; 
HuTAJU;  vitDMi  maj  correct  Kt  ova, 

in    (nring  eridenee^  678,  960;   aoj 

made  in  takini^  hit  words  down,  678  ; 

form  of  minnU*,  1302 
Hltifration  of  sentence^  bj  commuting 

caiihienng,  732 
^  death,  729 
-*  pmal  serritude,  730 

—  corporal  pnnisbmcnt,  734 

—  bjivmiMnoD.  711,  736-7.  790-2 
MoxvT,  obtaining,  by  false  pretenees, 

1200 

—  misapplication  of  public,  143;  when 

not  fraodnlent,  tA. 
Month,  how  meant,  686  (3) 
Monthly  return,  see  Betums, 
Moore,  action  against  Sir  John,  703  (10) 
Morarian,  affirmation  of,  444 
Mor^ran,  8ir  Charles,  opinions  ascribed 
to  him  on  insufficient  grounds,  339  (2) 
Horrris  of  witness  enquired  into,  974 

—  prosecutor,  remarkeid  on,  701-2 
Mollins,  case  of  CoL,  133 

MtTRDXB,  1116-22 ;  see  KiiUnff,  MnUct. 

—  attempU  at,  1126-7 

—  death  must  be  within  jmn,  1117 

—  foim  of  charge,  1116 

—  manslaughter  found  on  ehaige  of,  836 
^  oonspirscj  to  commit,  1124 

—  lett^TS  threatening,  1128 

—  military,  special  trial  of;  1122  (9^ 

1323 

—  no  need  to  specify  manner,  1117 

—  punishment  of  acceasoiy,  1122  (8) 
Musprat,  case  c^^  919 

Muster,  £Use»  ending  ocden  leUttye 
to,  144 

Mute,  standing  obstinatelT«  666  \  by 
Tisitation  of  Qod,  666  (7) 

Mutilation  of  self,  232 ;  other  soldier, 
234 ;  generally,  1129 

Mutinous  conduct,  aggniTated,  liable  to 
corporal  punishment*  676 

MuTDfT,  166;  distinguished  from  se- 
dition and  mutinous  conduct,  t& 

—  evidence  of,  820-4,  864 

^~  may  be  tried  summarily,  418 
Mumrr  act,  first,  when  passed,  1  (1) 

—  persons  sulgect  to,  68 

—  specifies  offences 

within  the  reafm,  38 

—  empowers  Her  Majesty    to   make 

articles  of  war,  37,  98 

—  continuance  of,  84 ;  in  force  abroad. 
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id  after  pwbKfMfkMi  mor^ 
deta.^. 
MmxT  Jkct  hasbeeB  aDowad  toez{i»,91 

YA3EES  o/perMU,  38».93, 1166  (2)  ; 
j^  Tsrianees  howameoded,  389, 84(fr-7 
'—  nnliuovu,  pa  son  tried,  390 

—  of  o foe,  &c..  instead  of  proper  nsBe, 

1166  (10) 
Napier,  Gen.  Sir  C^  464  (3^  606,  634  (4) 
Katai.  ooms  HABTiAL,  had  fotBiejly 

no  power  to  try  land  finoes,  51  (9) 
-—  sentence  oC  complete  witboat  eonfir- 
mation,  669,  710  (1) 

—  witncMes  before,  905  (9) 

Kavai  storeSyhaTing  in  uiwuwssion,  1087 

—  discipline  act  has  diangrd  the  po- 

sition   of    soldiers    aerring    as 

marines,  43-61 
Necessaries,  selling  or  losiq^  202 ;  Talne 
need  not  be  stoted  in  charge,  689; 
stopoages  till  replaced,  t6. 

—  making  away  with,  not  snWeet  to 

corporal  punishment,  676 ;  bat  re- 
peated acts  are  not  within  ex- 
ception as  to  corporal  punishment, 
•ft.;  minor  offence  of  losing  by 
ne^ect  may  be  found,  831 ;  mimif<> 
of  qualified  finding.  1310 
Necessity,  pleaded  as  defence,  693 
Neglect  of  duty  not  presumed,  but  to  be 

prored  by  prosecutor,  830 
New  trial,  when  illegal,  660,  728;  wben 

aUowed,  627,  634,  726 
NiosT,  definition  lA,  tat  purpose  of  bur- 
^^rj,  &t,  1184 

—  armed  or  disguised  at,  1193 
NoN-ooiofissioHED    omcxBfl,    to    be 

placed  in  arrest,  368 

—  punishments  oi;  120, 160-1,  687 

—  are  within  all  prorisions  as  to  aol- 

diers,  264  (3) 

—  reduction  o^  160 

Notes,  witness  may  refer  to,  969 
Notice  of  trial,  416-9 

—  of  intention  to  bring  forward  prerions 

couTictions,  294  (6),  419,  628 

—  to  produce  writings,  what  suflldent 

to  let  in  secondary  eTidenoe,  1036 
Noxious  thin^,  administering  1136 
Number,  regunental,  of  soldier,  388 

—  sufficient  to  compose  oour^  14,  271, 

279,  292,  304  (7),  810 

—  court  reduced  below,  626 

—  Tarianoe  in  allegation  of,  866 
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ATH,  definition  of,  446 
^  of  members,  administntioii  of, 
440,620;  ifpeaa,  448 
~  form,  440  (3) 
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Oathi  of  judge  advocatep  fonn,  440  (4) 
why  modified,  468 

—  of  saTages,  dispeiiBed  with,  444  (6) 

—  of  witnesses,  447,  673 ;  form,  447 

—  may  be  administered  on  the  common 

—  substitution  of  affirmation,  444 

—  false,  127,  439,  907-9 

—  what  reliffious  principle  is  required 

by  the  law,  923 

—  not  administered  at  courts  of  en- 

quiry, 334 ;  except,  347 
on  enquiries  arising  out  of  chal- 
lenge, 600 

—  may  be  taken  in  any  form  a  wit- 

ness declares  binding  on  his  con- 
science, 449,  451 

—  unlawful,  administering,  1090 
Objection  to  jurisdiction  of  court,  559 

—  not  made  till  court  is  sworn,  496, 

552,  556 

—  an  individual  member,  496 ;   not  to 

court  collectiYely,  ib, ;  except  as  to 
jurisdiction,  559 

—  witness^  when  made,  910 

—  particular  question^  574 

may  be  in  writmg,  574,  958 

entered  on  proceedings,  574 ;  mi- 
nute, 1300 

—  by  prisoner,  recorded,  969,  1300 
Obliterating  crossing  on  cheques,  1224 
.—  will  or  codicil,  1168 
Obstructions  to  railroads,  1137  (3) 
Obtaining  by  false  pretences,  1200 
Offbncbs,  dassification  of;  256,  1066 

—  beyond  sea  tried  at  home,  10,  41 

—  but  punishable  only  as  if  committed 

at  home,  10,  41 

—  at  home  may  be  tried  abroad,  10,  41 

—  cognizance  o^  extends  beyond  limits 

of  the  command  of  the  officer  con- 
vening the  court  martial,  10,  853 

—  g^ve,  not  to  be  tried  on  indefinite 

charge,  265,  380 

—  cognizable  by  general  court  martial, 

257-8,  1050-1225 

—  by  general  or  district  court  martial, 

259-61 
^  by  any  court  martial,  262 

—  punished  peremptorily  by  mutiny 

act,  121 
by  the  articles  of  war,  122 

—  military,  punishable  by  death,  163 

by  penal  servitude,  200 

by  forfeitures  of  pay,  206 

by  discharge  with  ignominy,  158 

by  corporal  punishment,  676 

—  criminal  or  civH,  1050-1225, 1321-6 

—  prisoner  may  be   found  guilty  of 

minor,  included  in  that  chazged, 
831 


OWN 

Offbnobs,  under  former  acts  cognizable 
under  existing  mutiny  act»  99 

—  to  be  investigated,  when  possible, 

where  they  occur,  40 ;  but  punish- 
able to  the  same  extent  if  tried 
elsewhere,  10,  41 
OfiSce,  execution  of,  168,  1122  (9) ;  con- 
structive, 169,  406;    the  fact  must 
appear  in  chaige,  406 
Officers  of  military    prisons^    a   civil 

establishment,  172 
OnncBBS,    complaint    of;    cannot    be 
peremptorily  disposed  of  by  superior 
officer,  report  must  be  submitted  to 
Her  Majesty,  370 

—  cannot  be  eaakiered,  suffer  death,  or 

penal  servitude,  but  with  consent 
of  Her  M^'esty,  711 

—  — •  except,  since  1813,  in  India,  711 ; 

ana  more  recently  in  the  Crimea 
and  China,  711  (4),  1254,  1258 

—  striking  or  Ul-treating  soldier,  262 

—  wrongs  of;  how  redressed,  369 

—  in  command  abroad,  subject  to  trial 

by  civil  court  in  England  for  acts 
of  oppression,  &c,  747,  1109  (5) 

—  divided  into  three  classes,  18 
Official,  secrets  privileged,  932,  894 

—  letters,  not  special  daas  of  evidence, 

1010 
Onus  probandi,  829 
Open  court,  all  proceedings  in,  454 
Opinion  of  court  martial,  614 

—  not  to  be  recorded  in  the  minutes 

as  unanimous,  615 
Opinions  of  witness,  question  as  to,  when 
evidence,  957 

—  whether  judge  advocate  should  re- 

tain a  memorandum  of  the  several, 
of  individual  members,  614 

Opium,  drunk  £rom  effects  o^  136 

Oppression  abroad,  747 

Option  of  trial,  irregular  to  allow,  366 

—  exceptions  to  tlus  rule,  367 

—  principle  of  allowing,  367 
Order,  preserved  in  court,  430,  435 

—  disobeying  garrison,  173,  262 

—  see  Law/id  Command. 

—  for  money  forging,  1223 
Orders,  accepting  foreign,  1086  (5) 
Ordinary  course  of  justice  not  to  be  in- 
terfered with,  77,  145 

Ordnance,  see  War  Department, 

—  corps,  regimental  court  martial  in,3 10 
Originals,  to  be  produced,  1033-4  ;  but 

copies  may  be  attached  to  proceed- 
ings, 1046 

Overt  act»  of  treason,  1069 ;  indicating 
intention  to  commit  arson,  1205-6 

Ownership,  questions  as  to,  393,  1166 ; 
variances  amended,  846-7 


496 


INDEX. 


PAC 

PACKING  eonrtii  maitul,  now  pre- 
Tent4>d,  21 
Parade,  drunk  on  or  for,  206,  208 
Pardon,  when  bar  to  trial,  664-7 
Parliament^  members  of,  see  Arrest. 

—  examination  before  committee    ol^ 

1001 
Partus,  to  trial,  see  Prisoner,  Prose' 
cutor ;  consent  of,  cannot  affect  the 
constitution  of  court,  528 ;  may  in- 
fluence the  admission  of  eTidence, 
628,  992 

—  not  before  the  court,  to  be  referred 

to  cautiously,  684,  704  (1),  706 

(3) 

Pabts,  not  to  be  received,  of  admis- 
sions, 1003 ;  private  writinss,  1033  ; 
reason  of  exclusion,  1003  (7) 

Passes,  forging,  1221  (8) 

Pay,  all  persons  in,  subject  to  mutiny 
act,  63;  but  this  does  not  include 
listing  money,  64 

Pay-list,  evidence  when,  872,  1017 

Paymasters,  members  of  courts  martial, 
12 

Pawning  necessaries,  medal,  &c.,  262 

Peers,  when  officers,  liable  as  others  to 
martial  law,  66 

—  when  members   of  courts  martial, 

sworn  as  others,  448 
Penal  servitude,  646;   substituted  for 
death  by  court,  38  (7),  1062 

—  death    commuted  for,  by  revising 

authority,  729 

—  may  be  commuted  to  imprisonment, 

730 

—  when  applicable  for  military  offences, 

200 

—  canying  into  effect  sentence  of,  770 
case  of  judge  hesitating  to  make 

order  for  transportation,  406 

—  officers  when  sentenced  to,  cease  to 

belong  to  service,  772;  soldiers, 
not  till  discharged,  ib, 

—  of  soldiers  in  special  prison,  772 

—  commencement  of  term,  647 
if  offenders  already  under  sen- 
tence, 647 

—  removal    of  offenders    undei^ing, 

784 
Pension,  see  Forfeiture, 
Pensiombas     bnbollhd,     subject     to 
mutiny  act,  71 

—  regulations  as  to  trial  of,  71  (5) 

•«  staff-officers  of,  when  available  for 
court  martial  duty,  12.  See 
Militia, 

Peremptory  punishment,  what  is,  111 

—  —  consequent  on  sentence,  113-20; 

necessarily  awarded  by  court 
martial,  121-2 


PRE 

Period    of  impriBonment, 

ment  0%  686 
Pbbjubt,    defined,     127,    908;    dvil 

pnmshment,  127  (8) 

—  court  martial  may  suggest  prosecu- 

tion of  witness  for,  439,  907 

—  now  cognisable  by  court  martial,  127 

—  as  to  best  of  belief,  966 

—  proof  on  trial  o(  1018 

—  two  witnesses  required,  868 

—  suboraation  o^  127 

Person,  act  as  to  o£fences  against,  1123 

—  iiyury  to,  1129-67;  stealing  fiom, 

1171-6.     SeeDi^retceful, 
*'  Petty  "  omitted  in  limitation  of  Mo- 
nies triable  by  courts  martial,  236 
Place  of  imprisonment,  not  fixed  by 
court,  686 ;  by  whom,  774 

—  may  be  changjed,  783-4 

when  in  civil  gaols,  776,  778 

PUce,  oftrial,  10,  41 

—  variances  as  to,  864 
Plain  clothes,  170 
Plba  in  bar,  of  trial,  b6% 

—  of  judgment,  686-97 
Plea  to  jurisdiction,  659 

—  not  decided  tiU  court  sworn,  496 
Plea  of  guilty,  663,  1006 

Plunder,  leaving  colours,  &&,  in  seaidi 
o^  166,  196,  267 

—  ship  in  distress,  1196 
Poison,  administering,  1126 

—  attempting  to,  1126 

—  with  intent  to  annoy,  1136 

—  to  procure  abortiozi,  1151  (2) 
Police,  acting  in  support  of,  1100  (3) 

—  larceny  by,  1198  (4) 

—  mav  summon  civilian  witnesses,  896 
Post,  snamefiilly  abandoning,  192    > 

—  how  used  in  articles  of  war,  196 

—  quitting  or  sleeping  on,  punishable 

by  death,  166 ;  but  ordinarily  does 
not  involve  disrating  to  second 
class,  676 
Post  marks,  proof  of  letters  having  been 

in  post  office,  1040 
Postponement  of  trial,  633-9 
Precedents  of  civil  courts  when  admis- 
sible, 408 ;  when  not,  606  (9) 
Prerogative,  offences  injurious  to  the 

Queen's,  1076 
Presence,  constructive,  1067 
Pbbsidbnt,  rank  of,  16 

—  how  disqualified,  16 

—  duties  o{  430-1 

—  of  eeneral  courts  martial  appointed 

by  warrant,  17,  273 ;  form,  1286 

—  of  minor   courts    martial    acts    as 

judge  advocate,  294 

—  clears  court,  464 

—  preserves  order,  430,  436 
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Fbbsxdbkt,  takes  Totes,  614 ;  luui  eastiog 
Tote,  when,  466 ;  when  not,  ih^  616 

—  oonit  adjourns  by  order  of,  624 

—  challenge  of,  497 
how  recorded,  1290 

disallowed  by  two-thirds  of  eonrt^ 

497 

—  casualty  to,  next  senior  may  be  ap- 

pointed, 529 

—  must  affix  the  date  of  his  signature 

to  proceedings,  694 ;  form,  1316 
^  when  under  rank  of  captain,  17 
Presumptiye  CTidence,  873;  effect  of, 
ib, 

—  Talue  of;  874 
I^«8iimption,  of  innoeenee,  877 

—  intention,  879 

—  law  and  of  feet,  877 
-~  exerciBe  of  office,  872 

—  due  attestation,  872 

—  pi^jrment  ftora  later  receipt,  878 
Pretences,  fUse,  1200 
Prevarication,  how  punished,  439 
Previous  convictions,  9ee  ConvieHons. 
Primd  faeUy  case  must  be  made  oat, 

before  triid  ordered,  384 
Priming,  H€  Loaded  Arma,  1130 
Principals,    competent    sgoinst   acces- 
sories, 917 

—  in  first  and  second  degree  distin- 

guished, 1067 
FaiBOir,  lOUTAKT,  oflbnoes  in,  171 ;  of- 
ficers of,  a  civil  establishment,  172 

—  statistics  of,  778 

—  prisoner  removed  from,  784 
may  embark  with  corps,  and  be 

recommitted,  784  (9) 

—  corporal  punishment  in,  769 
PusoiCBB,  470-1 ;  ue  Arrut^  EMcaip%, 

—  before  trial,  unnecessary  detention 

of,  361 ;  officer  on  guard,  or  pro- 
vost marshal,  to  receive,  360; 
crime  of,  to  be  in  writing,  361 ; 
name  of,  to  be  returned  by  officer 
of  guard,  (6.;  confined,  without 
written  crime,  does  not  justify  re- 
lease, 362 ;  not  kept  in  irons,  369 

—  ordered  for  trial,  warned,   416-8; 

entitled  to  copy  of  charge,  416,  422 
-—  how  to  procure  his  witnesses,  422, 
890;  documents,  899;  in  prose- 
cntor^B  hands,  ib, ;  form,  1287 

—  if  officer,  points  out  objections  to 

charge  before  trial,  668 

—  not  entitled  to  daim  list  at  officers 

appointed  for  trial,  427 ;  may  re- 
ceive, ib. 

—  upon  trial  must  reserve  question  of 

jurisdiction  till  the  court  is  sworn, 
496 
,—  right  of  challenge,  se$  CkaUenge. 
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PsisoifSB,  may  be  assisted  by  friend,  see 
Friend, 

—  pleading  guilty,  may  cross-examine 

witnesses,  call  witnesses,  and  ad- 
dress court,  664 ;  9ee  Defence, 
— -  allowed  a  rejoinder  at  court  nmrtial, 
contrary  to  the  rule  of  civil  courts, 
606  (9) 

—  may  object  to  questions,  674 ;  stating 

his  arguments,  674,  968 ;  and  re- 
quest they  may  be  recorded,  674 ; 
form,  1301 
-^  votes  equal,  in  favour  of,  616 

—  guilty  of  outrageous  conduct  in  pre- 

sence of  court,  436  (4) 

—  sickness  of,  may  cause  tiie  adjourn- 

ment or  dissolution  of  court,  634 
•—  liable  to  new  trial,  if  court  be  dis- 
solved without  passing  judgment, 
634 
•—  admissions  andeonfessions  of,  1000-1 

—  notice  of  trial  to,  416-8 

—  required  as  witness,  903 
Prisoners,  several  may  be  collectively 

tried  on  the  same  dunge,  402 

—  separately  charged  for   the   same 

offence  competent  witnesses,  916 

—  collectively    arraigned,    cannot    be 

witnesses  for  each  other,  918; 
rendered  competent  by  separate 
finding,  ib, ;  by  ^lea  ot  guilt,  ib. 

Prisoner  of  war,  enquiry  on  return  of, 
348 

Bnvilege  of,  artillery,  29 ;  guards,  26-8 

—  peers,  in  reign  of  Queen  Anne,  66 

—  witness,  from  arrest,  898 
PmviLBOB  nr  not  answbbiko   qxtes- 

TioNS,  tending  to  criminate,  961 ;  but 
not  subjecting  to  civil  suits,  966 

—  not  part  of  issue,  and  timding  to  de- 

grade, 963-4 

—  extends  to  no  others,  put  for  pur- 

pose  of  impeaching  credibiuty, 

969 ;  but  such  questions  may  be 

put,  968  ;  answer  conclusive,  ib,; 

entered  on  proceedings,  whether 

answered  or  not,  969 
•—  may  be  claimed   at  any  time  by 

witness,  967 
•—  person  in  employ  of  government  how 

far  privileged,  894, 932 
Privileged  conmiunications,   legal  ad- 
visers, 930 ;  spies ;  931 ;  government 
officers,  932 ;  commander-in-chief,  894 
Prize  money  forfeited,  116 
Proceedings  of  courts  martial,  476 

—  forms  of,  1288 

—  transmitted  to  judge-advocate-gene- 

ra],479 

—  how  returned  for  revision,  720 

—  loss  of,  how  remedied,  743 
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Proceedings,  party  tried,  entitled  to  a 
copy  of,  483 

^  when  evidence  of  statement  by 
witness,  1018 

Proceedings  of  courts  of  enqniTj,  not 
evidence  of  facts  recorded,  1021 ;  ex- 
cept of  soldier's  absence,  347 

—  produced,  331,  933 
Professional  adviser,  471 ;  see  Counsel, 
Promulgation  of  sentence,  738-42 
Prosecution  alwavs  at  suit  of  Crown, 

469 ;  formerly  by  judge  advocate,  ex 
officio,  469  (1) 
Pbosbcttob,  469 

—  competent  witness,  571,  869 

—  if  witness  for  prosecution,  must  be 

examined  the  first,  945 

—  sufficient,  when  oniy  witness,  869-71 

—  wife  of,  competent  witness,  927 

-»  prisoner  may  insist  on  the  testimony 
of,  946 ;  or  documents  in  posses- 
sion of;  899 

—  at  a  court  martial,  must  be  subject 

to  military  law,  469 

—  illness  o^  may  cause  adjournment, 

but  not  dissolution  of  court,  535  i 

—  addresses  court,  570,  572 ;  but  may 

be  checked,  570 

—  when  entitled  to  reply,  599 
Protection  of  witness  from,  arrest,  898 

—  self-crimination,  961 

—  menacing  words,  433 

Pbotbst,  judge  advocate  not  to  record, 
as  to  proceedings  in  closed  court,  466 
this  statement  questioned,  466  (6) 

—  officer  or  soldier  may,  against  snm- 

maiT  decision  in  respect  to  mis- 
conduct in  billets,  367  . 
t^rovisions,  violence  to  bringer  o^  198 
Provost  cells,  777 

Provost-marshal,   impeding,    122;   ap- 
pointment of,  761  (2),  1255,  1268 
Public  bridge,  iiyury  to,  1216  (4) 

—  building,  burning,  1212 

demolishing,  1217 

PuNiSRicsNT,     #es    Corporal,    Disere- 

tionary.  Minor,  Peremptory,  &c. 

—  previous,  for  an  offence,   a  plea  in 

bar  of  trial  for  the  same,  561 

—  each  member  to  vote  as  to  amount, 

637 
Punishments,  two  distinct,  not  to  be 

a^nurded,  687 ;  except,  ih, 
^  additional,  156-64 


QUAKEB8,  affirmation  of,  received, 
444 
—  giving  &l8e  testimony,  may  be  pun- 
ished as  for  peijuiy,  908 
Quarantine,  offences  relatiTe  to,  1225 


QoflRela,  128,  242,  671 
Queen,  see  Prerogative,  Treason. 
QuBsnoK,  see  Privilege  in  not  Answering, 
Evidence,  See. 

—  reduced  to  writing,  573 

—  objection,  how  nu^e,  574 

—  not   answered,    must  be  recorded, 

576,  960 

—  proposed  by  member,  objected  to,  674 

—  material,  omitted^  how  put,  580 

—  irrelevant,  affecting  third  persona, 

934 

—  as  to  supposititious  fiicta,  when  ad- 

mitted, 973 

—  leading,  when  admissible,  971-2 

—  witness,  refusing  to  answer,  437,  890 


EAGLAN,  unprecedented  powers  to 
Lord,  711  (4),  1254  (1) 
Railway,  obstructing,  ^,1187  (3) 

—  station,  &c,  burning,  1211 
Rank,  loss  d  officer,  150 

—  non-commissioned  officer,  160 
R4PB,  1141 ;  evidence  of,  1140 

—  prostitute,  &c,  protected  from,  1141 

(6) 

—  character  of  woman    relevant  en- 

quiry, 964,  1141;  not  as  to  par- 
ticular acts,  964 

—  woman  not  bound  to  answer,  except 

as   to  previous  connection   with 

prisoner,  964 
Ration  of  spirits,  stopped,  796 
Reading  charges,  objectionable,  952 
Reassembly,  on  a^oumment,  624 

—  to  revise  proceedings,  721 
Recall  of  witness,  579,  613,  1308 
Receiving  stolen  monies,    stores,  ice, 

military  charge,  punishable  by  penal 
servitude,  200 ;  as  disgraceful  con- 
duct, 231 

Receivers,  in  misdemeanors,  120 

— -  felonies,  1201 

—  triable  as  accessories,  1061 

—  thief  may  be  witness  against,.  917 
Recommendation  to  mercy,  699 

—  of  ignominious  discharge,  164,  692 

—  of  marking,  693 

Recommittal  of  prisoners,  784  (1),  789 
Records,  fiilsifying,  231,  1031 

—  effect  o^  in  evidence,  1012-9,  1026 
Recruits,  eZM^ftn^  before  joining,  189 

—  oisoofujtn^,  not  having  been  attested 

nor   having;   rvceiTed  other  pay 
than  enlisting  money,  189  (8) 
Redress  of  wrongs,  officer,  369-71 

—  soldiers,  872 

Reduction  of  non-commissioned  officers 
160 

—  warrant  officers,  162 
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Bedaetion  of  court  below  legal  munber, 

626 
Be-examinatioii  of  witness,  by  party 

calling  him,  577,  681 ;  to  what  extent 

allowed,  978 
Refreshing  memoiy,  969 
Begimental  court  of  enquiry  for  redress 

of  wrongs  of  soldier,  340 

—  appeal  from,  342 

—  resort  to,  how  limited,  341 

RnGDOlfTAL  COUBT  MABTIAI^  310 

—  offences  cognizable  by,  262 

—  general  officers  may  extend  joris- 

diction  of,  263 

—  on  line  of  march,  &c.,  812 

—  proviso  in  army  service  act,  264 

—  punishments  applicable  by,  814 

—  may  impose  an  arrest  for  contempt 

on  officer  of  snperior  rank  to  pre- 
sident, 436 

—  ondae  exercise  of  power,  how  con- 

trolled, 748 
Registers,  how  far  evidence,  1026 ;  how 

proved,  1028 
Regulations,  Queen's,  judicially  noticed 

by  courts  martial,  96,  1022 
Rejoinder,  by  prisoner,  606 
Release,  from  arrest,  368 

—  when  not  bar  to  trial,  667 

—  from  imprisonment,  780-2 
Relevancy  of  evidence,  see  Bules,  I. 
Religious  belief  of  witness,  923 
Remarks,  by  court,  see  Court, 
Remission,  226,  733, 790 

—  of  forfeitures,  786 

—  of  imprisonment,  790 
Removal  of  prisoners,  783-6 
Reply,  when  let  in  by  defence,  678 
Reports,  spreading  false,  &c^  129 

—  confidential,  761 
Reprimands,  160,  670 
Respondent  examined  on  oath,  914 
Rei^nsibility  of  members,  469,  746 
Restoration  of  forfeited  service,  794 
Rbtttrn,  making  false,  142,  231 

—  when  evidence  offsets,  1026 

—  of  courts  martial,  749 

to  contain  notice  of  permission 

to  try  grave  ofience,  268,  749 ; 
and  revised  sentence,  749 

extracts  from  the  Buke's  obsex^ 

vations  cm,  397  ^ 

Review  of  sentence,  746 

Revision,  719 

—  order  for,  &e.,  must  be  entered  on 

proceedings,  720 

—  no  witness  examined  on,  722 

except  as  to  character,  &c.,  722 

^~  matter  illegally  expunged,  received^ 

on,  723 

—  matter   illegally  admitted,  not  ex- 

punged on,  724 
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BUL 

Revision,  what  illegalities  cannot  be 
amended  on,  726 

—  to  be  noticed  in  court  martial  return, 

749 
Riot,  defined,   1094;   a  misdemeanor, 
1103;  becomes  felonious,  when,  1104 

—  how  far  the  duty  of  soldiers  to  sup- 

press, &C.,  1100 

—  indemnity  for  persons  assisting  to 

suppress,  1104,  1107 

—  power  of  justices  without  riot  act, 

1102,  1106 
Riot  act,  proclamation  under,  1104 

—  in  Ireland,  1104  (9) 

—  legal  effects  o^  1096,  1106 
Rioters  destroying  buildings,  &a,  1217 
RoBBBBT,   1171-8;  by  persons  armed, 

1176;  by  putting  in  fear,  1172; 
which  need  not  have  actually  existed, 
but  is  presumed,  when,  ib. 

—  charged,  assault  found,  1173 

—  assault  with  intent,  1139 

Roster,  for  court  martial  duty,  21, 
636 

R17I.BS  OF  xvmsirci,  812;  how  ascer- 
tained, 1006 ;  binding  on  courts  mar- 
tial 811 

L  Evidence  eor^fined  to  points  in  issue, 
813 

—  relevancy  of  proo^  814 

—  proof  of  other  transactions,  816 ;  on 

a  charge  of  stealing,  or  arson, 
ib. ;  of  desertion,  816 ;  of  mur- 
der, 817 

—  on  a  charge  implying  malice,  817 

—  conduct  and  sentiments  of  prisoner, 

on  other  occasions,  819 

—  on  a  charge  of  conspiracy,  820 ;  acts 

and  declarations  of  co-mutineers, 
&c,  821-4 ;  letter  written  by  con- 
spirator, 823 

—  as  to  character,  411,  826-28 

—  opinion  of  witnesses  when  admis- 

sible, 967 
IL  Point  in  issue  to  be  proved  btf  party 
asserting  the  affirmative,  8i29 

—  except  this  involves  an  impossibility, 

830 

—  person  charging  another  with  neelect 

of  duty,  must  prove  it,  though  it 
involve  a  negative,  830 
IIL  Substance  of  the  charge  only  need 
be  proved,  831 

—  examples  in  cases  of  felony  charged, 

attempt  found,  832,  1139,  1173; 
of  slander  or  disrespect,  833;  in 
criminal  cases,  884-6 ;  on  a  charge 
of  desertion,  837 ;  of  violence  to 
superior  in  execution  of  office, 
838;  scandalous  conduct,  &c., 
839-42;  disgraceful,  848;  habi- 
tual drunkenness,  844 
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BvLM  OF  JViDHWJM,  variomoeB,  principle 
of  amending,  845-6  ;  in  time,  840  ; 
corrected  by  special  finding,  860 ;  in 
i)lace,  864 ;  number,  866 

lY.  Hearsay  not  evidence,  866 

—  See  Hearsay,  Dying  Declarations, 

V,  Best  evidence  to  be  produced  of 
which  the  nature  of  the  ease  ad- 
mits, 866 

^  distinction  between  best  poflsible 
eyidence  and  strongest  possible 
assurance,  867 

—  secondaiy,  when  admitted,  866 

—  single  witness  sufficient,  868,  871 

—  exceptions,  being  presomptions,  that 

the  accused  acted  in  character  set 
forth ;  or  that  the  authority 
giving  the  order  acted  in  cha- 
racter set  forth,  with  the  know- 
ledge of  prisoner,  872 
Byswick,  mutiny  act  expired  after  peaos 
of,  91 


S^ 


;[  ACETILLE,  Lord  a^  ease  o^  9, 64-4 

J    Sacrilege,  1181 
Safeguard,  what,  199  ;  forcing;  •6. 
Savings  bank  deposits,  117 
Scandalous  coxduct,  137 

—  framing  charge,  409 ;  obsolete  form, 

138,  411  (6),  839  (2) 

—  not  being  found,  offence  no  longer 

within  peremptory  article,   138; 
but  breach  of  good  order  or  disci- 
pline punishable  at  discretion  of 
court,  841 
Schoolmasters,  subject  to  mutiny  act,  63 

—  regulation  as  to  trial  of,  63  (1) 
Sea,  land  forces  when  at,  43-61 

Seal  of  courts  when  not  leqniied,  1029 

Seconds,  see  Duels. 

Second  trial,  660,  726 

Sbcokdabt  BvmnHCi,  866;  when  ad- 
mitted, 866;  but  must  always  be 
le^al  evidence,  866 

i—  production  of,  when  better  is  pro- 
ducible, a  suspicion  of  fraud,  866 

Secrecy,  oath  of,  440,  442 ;  modified  for 
judge  advocate^  440,  468 

Sedition,  166-6 

Seducing  from  duty,  1089 

Sending,  explosive  substance,  1137 

—  threatening  lett^s,  see  Threats, 
Seniority,  16,  492 

StamscAt  see  Death,  CommiUaiion,  Cor- 
poral Imprisonment, 

—  discretionary,  160>64 

—  peremptory,  112,  636 

—  irregularity  in  passing,  pointed  out  to 

court  by  the  judge  advocate,  466 ; 
who   is   not   to   record  protest 


0KA 

agaiast*  •& ;  bat,  if  penisted  in, 

dnw  the  attention  of  confiiming 
authority,  467-8 
SnmKcn,  form  o^  none  presccibed,  644 ; 
examples,  646,  673,  1312-4 

—  must  be  signed  by  president,  694 

—  original,  imat,  647 ;  emd  rsrised  to 

be  inserted  in  oonzi  aaitial  ze- 
tnms,  749 

—  copy  of,  may  be  demanded,  483 

—  inoperative  till  confirmed,  710 

^  not  subject  to  review  by  civil  eoorta, 
746 

—  execution  o^  760 

—  promulgation  of,  788-42 
Segeant  to  be  pot  in  arrest,  368 

—  colour-,  court  martial  cannot  lednea 

to  platoon  serieant,  160  (4) 

—  annuity  and  medal  Ibrfeited,  161 
Servants,  theft,  &c,  by,  1197^ ;  by  per- 
sons ooeasionaUy  en^loyed  as,  1187 

Service,  su  Forfeiture^  Bestoratiom. 

Servitude,  see  Penal, 

Ships,  proceedings  of  courts  martia]  on 

board,  prooeedings  spedaUj  reported, 

312 
Ships  of  war,  militsry  oonrts  martial 

cannot  be  held  on  board  o(  42 
Ships,  burning  or  destzoyin^  1126  (1) 
Shooting,  with  intent  to  murder,  1126 

—  with  intent  to  maim,  1129 

—  what  constitutes  loaded  arms,  1130 
Shop,  breaking  into  and  stealing  from, 

1191 
Sight,  tampering  with,  231 
Signature  of  president,  694,  1316 
Sikhs,  how  sworn,  449 
Simmons,  IL^or  Egbert,  page  t. 
Single  witness,  sufikien^  868-71 ;  coc- 

cept,  868 
Sleeping,  see  Post, 
Sodomy,  1140,  1164 
SoLDisB,  by  leeal  usage,  indudea  mn* 

commissionea  officers,  264  (3) 

—  when  amenable  to  courts  mutial  iar 

civil  crimes,  236,  1060 

—  redress  of  wrongs  oi^  340,  872 

—  seducing  from  duty,  1089 
Soliciting  to  murder,  1124 

SOUTABT  OOXTINBICBXT,  680-3 

—  where  not  awarded,  681 

—  limitation,  does    not  refer  to  any 

former  sentence,  683 
Special  finding,  860-6 
l^preading  false  reports  in  action,  129 
Stabbing   with    intent,     see     Wownd^ 

Weapon. 
Stack,  firing,  1214  (8) ;  attempts,  1206 
Staff,   officers  on,  available  ror    court 

martial  duty,  12 ;  of  pensumen,  46.  ; 

except,  t6. 
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Stomping  ooin  with  wofdi,  1084 
Stanruag,  minder  bj,  1117 
Statements,  oonflieting,  984 
Statatea,  not  neeeaoagy  to  prore,  10S2 
Stealing  from  a  eomracle,  toe^  2S5 

—  the  penon,  1169 ;  hooae;  1194 

—  hazMS,  eattle,  &&,  1167 

—  atorea,  1087 ;  »ee  Bmbes^Ument. 

—  dTil  offance,  1160 ;  see  Larcenf. 
Stolen  gooda,  eee  Receivers, 
STOFPAoaa,   when,    court    to    apedfy 

amount,  200,  689 ;  vhen,  nntif  den* 
dency  made  good,  689 

—  amount  to  be  diatribated  by  eonrt 

when  aa^eiml  offendeia,  402 
-^  remitted   only   by   oonuiuuider-in- 

chie^  737 
Stores,  stealing,  200,  1087 

—  false  retun  oi^  142,  281 
Storekeeper,  when  aabjeet  to  motiny 

act,  68 
Strangle,  with' intent  to  minder,  1126 

—  to  commit  an  offence,  1132 
Stupifyinft  dng,  administering,  1188 
Subornation  of  peijnry,  127 
Substance  of  dmige  prored,  881 
Suddis,  ease  of  Qnnner,  77  (9) 
SuggestiTe  questioD,  970 

Suicide,  1112  (6) ;  aooesaoriea  in,  ik 

—  attempt  to  commit,  felony,  1127  (3) 
Summaiy  award  by  commanding  officer, 

366,   381,    398;  appeal  from,  when 
allowed,  867 
Summons  to  witness,  896,  1287 

—  to  produce  documents,  899,  1287 
StJiiSAT,  punishment  on,  766 

—  sentence  ezpirinjg  on,  782 

—  court  does  not  sit  on,  523 

—  prisoner  not  sent  to  prison  on,  781 

—  acting  judge  adToeate  dnws  pay  for, 

464  (1) 
Superior  officer,  Tiolenoe  to,  167,  406 

—  includes  lance-eorporal,  168  (9) 
Supplies,  seising,  184,  259 
Suppression  of  riots,  1096-9 
SuFBSMACT  of  known  law  ^of  Sugland), 

77;  enfiwced  by  penalUes,  145;  in- 
Taded  by  subjecting  soldiets  to  £areign 
codes,  79-81 
Sugeon,  certificate  by,  672,  768 

—  member  <tf  courts  martial,  12,  15 
Sur-rg'oinder,  pcactaee  of  serrice  against, 

606 
Suspension,  of  officeBi  prohibited,  150 
(7) 

—  of  non-commisaioned  officers,  161  (4) 

—  of  warrant  officers,  162 


TAKING,  what^  in  larceny,  1161 
Tampering  with  eyes,  281-2 


Talegmph,  iiuuring,  1216  (4) 
Tenant,  larceny,  &c,  by,  1199 
Text-book,  articles  of  war,  ^.,  when 

not,  77 
Theft,  see  Dis&raoefiU,  Lareetw,  ^. 
Threatening  letter  sending,  demanding 

money,    1176;   accusing   of    crime, 

1178;  threatening  to  loll,  1128;  to 

bum  or  destroy,  1220 
Threatening  to  accuae  of  crime,  1170 
Threats  to  obtain  money,  ^.,  1177-8 
Throwing  iigurions  substances,  1187 

—  gunpowder  into  buildings,  1216 

—  wood,  &c,  on  railway,  1137  (8) 
Time  and  i^aoe,  how  ftr  proved  as  Uud, 

847-54 
Time  of  sitting  of  courts  maitia],  526 

—  limitation  of  jurisdiction  as  to,  52 
Transmission  of  proceedings,  479 
Transportation,  see  Penal  &rvUude,  646 ; 

case  of  judge   hesitating  to   make 

order,  for,  406 
Transports,  courts  martial  on  board  of, 

312 
Treason,  high,   jurisdiction   orer,  ez* 

pressly  given  to  general  court  martial, 

1050 

—  dealt  with  as  fdcoy,  1076 

—  punishment  o^  1071 

—  misprision  of,  1072 

Tbial,  former,  bar  to  trial,  560,  726 
' —  application  to  put  ofl^  538 

—  seoond,  when  iilecal,  726 

—  new,  may  be  had  after  sentence  of 

illeffally  constituted  court,  726 
Trigger,  arawing,  with  intent,  1126 
Troops  raised  abroad,  69 
Troop-ship,  discipline  on  board,  50 
Truces  flsff  of;  122,  109 
Two-thiros,  majority  of,  xequired  for 
death,  616 

—  for  disallowing  challenge  <^  preei- 

dent,  497 

—  how  calculated,  616  (5) 

Two  witnesses,  when,  868,  1076  (1) ;  to 
confession,  992  (5) 


UKKKOWIT,  person,  iqjuiy  to,  891 
—  name  being,  person  tried,  890 
Unlawful  oath,  see  Saik. 
Unnatural  crime,  1154-6  ;  see  Threats. 
Utrecht,  law  military  after  peace  of^  92 


VAGUENESS  in  chaige  condemned, 
411,  457 
Yandeleur,  CoL,  general  order,  1034 
Yabiuicb,  between  statement  and  proof, 
846-7 


502 


INDEX. 


TAB 

VjLBiAKCi,  in  time,  849-51 ;  in  place, 
853-4 ;  in  names,  389 ;  in  number, 
856  ;  in  the  offence  charged,  831-63 

—  when  amended,  389-90,  846 
VenWj  questions  respecting,  no  longer 

arise  on  courts  martial,  10,  53 
Veracity,  eyidence  to  general  character 

of  witness  for,  alone  admissible,  813 

(2),  980 
Verdict,  see  Finding, 
Vessel,  plundering  in  distress,  1196 

—  quitting  in  quarantine,  1225 
Viaduct,  iiyuring,  1216  (4) 
Violence  to  superior,  406 

—  to  bringer  of  provisions,  198 

—  of  prisoner  in  presence  of  court,  435 
Visitor  of  military  prison,  171,  769,  792 
Volunteer  corps,  70 

Votes  collected  hjpresidentt  614  ;  order 
of  taking,  t^. ;  when  equally  divided, 
616,  619.     See  Minority, 


WAITING,  officers  in,  426 
WaU,  case  of  Goremor,  1109  (5) 
"War,  articles  of,  see  Articles. 

—  Department^  civil  officer  of,  41  (2) 
officers  or  soldiers  employed  m, 

200 

—  compajBsing  to  levy,  1076 
Warehouse,  breaking  into,  1191 

—  demolishing,  &c,  1217 
Warning,  prisoner  for  trial,  417,  422 

—  witness,  901-2 ;  see  Summons, 
Warrant  to  judge  advocate^  461 ;  essen- 
tial to  performance  of  his  functions, 
462;  forms,  1282-4 

—  to  president  of  general  court  mar- 

tial, 273;  improved  form  adopted, 
ih. ;  copy  thereof  1286 
Warrant  officers,  who  are,   304  (6); 
distinctive  jurisdiction  of  courts  mar- 
tial over,  255 ;  courts  for  trial  of,  304 ; 
punishment  of,  162 
Warrants    to    convene  courts  martial, 
5-11;  forms  of,  1250-79 

—  not  confined  to  limits  of  command, 

10;  but  extend  only  to  troops 
specified  therein,  1\\  except  in 
India,  tb, 

—  special,   issued,    naming   members, 

275 ;  embodying  charges,  8,  414 

—  peculiar  provisions  of  court-martial 

act,  11,  1261 

—  not  personal,  6,  7,  1271 ;  nor  deter- 

mined by  expiration  of  mutiny 
act,  9 
Warren,  Q.  C,  Mr.,  not  allowed  to  read 

prisoner's  defence,  583  (6) 
Watchword,      treacherously      making 
known,  165,  257 


WTT 

Wathen,  case  of  Oapt.,  702 

Weapon,  need  not  be  stated  in  ehazges 

of  homicide,  1117  (3) 
_  inflicting  injuries  with  or  without, 

1031 ;  see  Wounding, 
Won,  see  Husband,  Prosecutor 

—  cannot   give    evidence  on  trial  of 

husband,   925;  unless  the  party 
aggrieved,  926 
Will,  foi]ging,  1223 

—  stealing  or  obliterating,  1168 
Willshire,  Fort,  450  (7) 
WmnssBS,  see  List  of,  Etridence,  Ex- 
amination, Incompetency,  &c 

—  how  summoned  or  warned  in  behalf 

of  either  party,  890 ;  if  prisoners 
in  custody,  &c.,  908 

—  form  of  summons,  1287 

—  privileged  fix>m  arrest,  898 

—  neglecting  to  attend,  890-4 

—  renudng  to  be  sworn,  437,  890 

—  oath,  administered  to,  443 
form,  447 

at  witness*  option,  447,  449 

—  but  affirmation  allowed,  444 

—  questioning  belief  o^  923^ 

—  when  sick,  how  examined,  941 

—  compelled  to  produce  evidence,  900 

—  to  be  treated  with  respect,  433 

—  order  of  examination,  953 

—  under  examination,  573,  581,  940 ; 

minute,  1296 

—  may  object  to  question,  574,  961, 

1301;  may  claim  protection  of  court 
at  any  time,  967 ;  see  Privilege, 

—  may  be  confronted  with  another,  944 

—  may  ask  for  an  interpreter,  949 

—  refusing  to  answer,  ice,  437«  890; 

prevaricating,  or  peijuring  him- 
self 127,  489 

—  may  correct  evidence,  578,  960, 1802 

—  may  refer  to  notes  made  by  himself 

at  date  of  transaction,  959 

—  may  explain  previous  testimony,  960 

—  sworn  and  not  examined,  may  be 

cross-examined.  977 

—  recalled  on  the  defence,  after  cross- 

examination;  examination  held  to 
be  la  chief,  579 

—  material  question  to,  omitted,  how 

put,  948 ;  may  be  recalled  for  a 
special  question,  580 ;  after  deai^ 
ing  for  deliberation,  613,  1308 

—  number  of,  necessary  for  proof  of 

fact,  868,  871 ;  two,  to  convict  of 
peijury,  treason,  868 

—  convicted  of  desertion,  not  incompe- 

tent, 912 

—  tmder  protection  of  court,  433,  967 

—  deaf  and  dumb,  950 

—  expenoes  of  military,  904 
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Wrnn»8B8,  enences  of  eivil,  at  home, 

005;  abrofu^  906 
Women,  offences  against,  1141-53 
Wording  of  sentence,   644,  673,    682, 

684,  690,  1312-5 
Words,  intemperate,  bj  members,  taken 

down  and  reported,  432 

—  traitorous  or  disrespectful,  against 

royal  family,  hj  an  officer,  punished 
peremptorily  by  cashiering,  122 

—  treason  or  mutiny  cannot  be  sub- 

stantiated by,  unless  in  connection 
with  &cts,  166,  821 

—  disrespectful,  &c.,  the  subject  of  a 

charge,  858;  to  be  stated  in  full, 
410 

—  may  be  proved  by  one  witness,  869 ; 

except,  868,  1076  (1) 

—  used  in  addition  to  figures  in  sen- 

tence, 388  (2),  1313 
Worship),  irreyerence  at  diyine,  259 
Wounding,  with  intent  to  murder,  1125 

—  to  maun,  1126 

—  not  received  in  action,  enquiry  as  to, 

345;  see  Weapon. 
Wreckers,  1196 
Writing,  hand-,  proof  of,  1041 

—  admitted  by  party,  1046 
WBrmYGS,  1047 ;  see  Letters, 

—  when  preferable  to  parol  evidence, 

1032 
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WBimros,  when  considered  as  hearsay, 
857 ;  except,  821, 858 

—  legal  effect  o^  1043 

—  forging  or  uttering  forged,  1031 

—  when  secondary  evidence  of  contents 

allowed,  1035-8 

—  prosecutor  may  give  secondary  evi- 

dence, when  prisoner  witlmolds, 
899, 1035 

—  prisoner  may  call  on  prosecutor  to 

produce,  899 

—  form  of  summons  to  produce,  1287 

—  specified    in    summons,    must    be 

brought  by  witness,  900  ;  but  pro- 
duced only  by  direction  of  the 
coort,  ib, 

—  lost  or  destroyed,  1037 

—  notice  to  produce,  1035-6 

—  withheld  after  notice,  1037 

—  interpretation  of^  1044-5 

—  original,  to  be  produced,  1033 ;  im- 

propriety of  destroying,  1034 

—  cross-examination  on,  976 
Wbonos,  redress  o^  officer,  369 ;  sol- 
dier, 340,  372 


YEOMANRY   and   volunteer  corps, 
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